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MEMORANDA. 


Mr.  Justice  Bosanquet  in  Michaelmas  Vacation  last  re- 
signed his  seat  in  the  Court  of  Common  Pleas. 

In  the  following  Hilary  Term  he  was  succeeded  by 
Cresswell  Cresswelt,  of  the  Inner  Temple^  Esquire,  Queen's 
Counsel,  who  was  made  Serjeant  at  Law,  and  gave  rings, 
with  the  motto  "  Leges  juraque,"  and  was  shortly  after- 
wards knighted. 

In  the  same  vacation  Francis  Slack  Murphy y  of  Lin- 
coln's Inn,  Esq.  was  made  Serjeant  at  Law,  and  gave  rings, 
with  the  motto  '^  Incidere  ludum." 
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CASES 

ARGUED  AND  DETERMINED 

IV  THE 

COURT  OF  QUEEN'S  BENCH, 

m 
HILARY  TERM, 

IN 

THE  FIFTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  Judges  in  Banc  this  Term  were, 
Lord  Denman  C.  J.  Coleridob  J. 
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In  the  Bail  Court, 
Williams  J. 


'^^  1842. 

The  Queen  v.  The  Eastern  Counties  Railway 

Saturdayy 

Company.  Jan.  ssnrf. 

Mandamus  to  the  Companj  to  increase  the  height  of  ^if^  Eastern 

a  bridge  erected  by  them  over  a  public  carriage  road.  Counties  Rail- 

The  writ  recited  section  100  of  6  &  7  WiU.  4,  c.  cvi.  Act  they  are 

(local,  personal  and  public),  which  enacts,  "  that  where  ^^^^r^'^ter 

any  bridge  should  be  erected  bj  the  said  company,  for  the  any  ways  the 

more  con- 
▼eniently  to  carry  the  same  over  or  under  the  railway.     By  s.  100,  where  any  bridge  is 
erected  across  any  public  carriage  road,  not  being  a  turnpike  road,  there  is  to  be  a  clear 
height  firom  the  surface  of  the  carriage  road,  to  the  centre  of  the  arch  of  the  bridge  of 
not  less  than  16  feeL 

By  s.  120,  nothing  in  the  act  is  to  derogate  any  of  the  rights  or  privileges  of  any  parish, 
over  which  the  railway  shall  pass,  acting  under  any  local  act. 

Heldf  that,  ihe  railway  liavmg  been  carried  over  a  street  by  means  of  a  bridse,  which, 
for  the  convenience  of  the  railway  levels,  lefl  a  space  from  the  arch  of  the  bridge  to  the 
street  below,  of  15  feet.  1  inch  only,  the  Company  had  a  right  to  lower  the  street  in 
order  to  give  the  height  required  by  the  statute,  notwithstanding  that  the  street  was 
under  the  control  of  commissioners  by  a  local  act,  ( IS  Ceo.  3,  c.  38,)  which  enacted,  that 
*'  no  person  shall  alter  the  form  of  any  pavemenU  which  shall  be  now  made  by  virtue  of 
this  act,  without  the  consent  of  the  commissioners  or  in  anywise  incroach  thereon,  or 
put  up  any  posts,  boards,  &c/' 
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purpose  of  carrying  the  said  railway  over  or  across  any 
public  carriage  road,  not  being  a  turnpike  road,  the  span  of 
the  arch  of  such  last  mentioned  bridge  should  be  formed, 
and  should  at  all  times  be  and  be  continued  of  such  width 
as  to  leave  a  clear  and  open  space  under  every  such  last 
mentioned  arch  of  not  less  than  18  feet,  and  of  a  height 
from  the  surface  of  such  carriage  road,  not  being  a  turnpike 
road,  to  the  centre  of  such  arch  of  not  less  than  16  feet, 
and  the  descent  under  any  such  last  mentioned  bridge 
should  not  exceed  one  foot  in  20  feet" 

The  writ  then  proceeded  thus :  ''  And  whereas  we  have 
been  informed  &c.,  that  you  the  said  Company  did  take 
upon  yourselves  the  execution  of  the  powers  of  the  said 
act,  and  in  pursuance  thereof  did  begin  to  make  and  have 
in  part  completed  the  said  railway,  and  tha^  after  the 
passing  of  the  said  act,  to  wit,  on  or  about  the  month  of 
June,  1840,  you  did  make  and  erect,  or  cause  to  be  made 
and  erected,  a  certain  bridge  over  and  across  a  certain 
public  carriage  road,  not  being  a  turnpike  road,  called 
Brick  Lane,  situate  in  the  several  parishes  of  Christ  Church, 
and  Saint  Matthew  Bethnal  Green  (or  one  of  them),  in  our 
county  of  Middlesex,  for  the  purpose  of  carrying  the  said 
railway  over  and  across  the  same,  but  that  the  span  of  the 
arch  of  the  said  bridge  has  been  so  formed  by  you,  that  the 
clear  and  open  space  left  under  the  said  arch  is  of  less 
height  than  16  feet  from  the  surface  of  the  public  car- 
riage road  aforesaid  to  the  centre  of  such  arch,  to  wit,  of 
the  height  of  15  feet  and  one  inch  only,  contrary  to  the 
provisions  of  the  said  act.  And  whereas  we  have  been 
further  informed,  that  application  hath  been  in  due  manner 
made  to  you,  by  and  on  behalf  of  the  commissioners  acting 
under  and  by  virtue  of  a  certain  act  &c.,  (12  Geo*  3,  c.  38,) 
for  paving,  regulating  &c.,  the  squares,  streets,  and  other 
public  passages  and  places  within  the  said  parish  of  Christ 
Church,  and  also  such  parts  of  Brick  Lane  aforesaid  as  are 
not  within  the  said  parish,  to  alter  or  reconstruct  the  said 
bridge  so  as  to  form  the  span  of  the  arch  of  such  bridge  of 
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a  height  from  the  surface  of  the  public  carriage  road  afore- 
said to  the  centre  of  such  arch  of  not  less  than  16  feet,  accord- 
ing to  the  provisions  of  the  said  act,  and  to  your  duty  in  that 
behalf;  yet  that  you  the  said  Company  &c.,  have  neglected 
and  refused  &c.,  in  contempt  tac,  to  the  great  danger  of 
the  obstruction  of  the  public  carriage  road  aforesaid,  and 
to  the  great  damage  and  grievance  of  all  our  liege  subjects 
there  inhabiting  and  having  occasion  to  use  the  same, 
as  we  ha^e  been  informed  8cc.,  and  we,  being  willing  &c., 
do  commaad  you  the  said  Company  8cc.,  that^  immediately 
tic,  you  do  make  the  said  arch  or  bridge  so  by  you  erected 
as  aforesaid,  for  the  purpose  of  carrying  the  said  railway 
over  and  across  the  said  public  carriage  road  called  Brick 
LaneSic.,  conformable  to  the  provisions  of  the  said  act&c., 
or  that  you  shew  us  cause  &.c." 

The  return  to  the  writ  set  out  the  ninth  section  of  the 
Company's  act,  which  enacted,  "  that,  for  the  purposes  and 
subject  to  the  provisions  and  restrictions  of  this  act,  it  shall 
be  lawful  for  the  said  Company,  their  agents  and  workmen, 
and  all  other  persons  by  them  authorised,  and  they  are 
hereby  empowered  to  enter  into  and  upon  the  lands  of  any 
person  or  corporation  whatsoever,  and  to  survey  and  take 
levels  of  the  same,  or  any  part  thereof,  and  to  set  out  and 
appropriate  for  the  purposes  of  this  act  such  parts  thereof 
as  they  are  by  this  act  empowered  to  take  or  use,  and  in  or 
upon  such  lands  or  any  lands  adjoining  thereto  to  bore, 
dig,  cut,  embank,  and  soogh;  and  to  remove  or  lay,  and 
also  to  use,  work,  and  manufacture,  any  earth,  stones,  trees, 
gravel  or  sand,  or  any  other  materials  or  things  which  may 
be  dug  or  obtained  therein,  or  otherwise  in  the  execution 
of  anj  of  the  powers  of  this  act,  and  which  may  be  proper 
or  necessary  for  making,  maintaining,  altering,  repairing  or 
using  the  said  railway,  and  other  works  by  this  act  autho- 
rized^ or  which  may  obstruct  the  making,  maintaining, 
altering,  repairing  or  using  the  same  respectively,  according 
to  the  full  and  true  intent  and  meaning  of  this  act ;  and 
also  to  make  and  construct  upon,  across,  under  or  over  the 
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said  railway  or  other  works,  or  any  lands,  liills,  valleys, 
streets,  roads,  railroads  or  tramroads,  rivers,  canals,  brooks, 
streams,  or  other  waters,  such  inclined  planes,  tunnels, 
embankments,  aqueducts,  bridges  whether  temporary  or 
permanent,  roads,  ways,  passages,  conduits,  drains,  piers, 
arches  and  fences;  and  also  to  erect  and  construct  such 
houses,  wharfs,  warehouses,  tollhouses,  landing  places, 
engines  and  other  buildings,  machinery  and  other  conve- 
niences and  works  of  all  descriptions  as  the  said  Company 
shall  think  proper;  and  also  to  alter  the  course  of  any 
rivers,  canals,  brooks,  streams  or  watercourses,  for  such 
time  as  may  be  judged  necessary  by  the  said  Company 
for  constructing  or  maintaining  any  of  the  works  afore- 
said. And  also  to  divert  or  alter  the  course  of  any  rivers, 
or  streams  of  water,  roads  or  ways,  or  to  raise  or  lower 
any  such  rivers  or  streams  of  water,  roads  or  ways,  in 
order  the  more  conveniently  to  carry  the  same  over  or 
under,  or  by  the  side  of  the  said  railway,  and  to  make 
drains  or  conduits  into,  through  or  under  any  lands  ad- 
joining or  near  to  the  said  railway,  except  houses  or 
buildings,  for  the  purpose  of  conveying  water  from  or  to  the 
said  railway,  and  also  from  time  to  time  to  alter,  repair,  or 
discontinue  the  aforesaid  works  or  any  of  them,  and  to 
substitute  others  in  their  stead.  And  generally  to  do  and 
execute  all  other  matters  and  things  necessary  or  convenient 
for  constructing,  maintaining,  altering  or  repairing  and 
using  the  said  railway  and  other  works  by  this  act  autho- 
rised, they  the  said  Company,  their  agents  and  workmen, 
doing  as  little  damage  as  may  be  in  the  execution  of  the 
several  powers  to  them  hereby  granted,  and  the  said  Com- 
pany making  full  satisfaction  in  manner  hereinafter  men- 
tioned to  all  persons  and  corporations  interested  in  any 
lands  which  shall  be  taken,  used  or  injured,  for  all  damages 
by  them  sustained  in  or  by  reason  of  the  execution  of  all 
or  any  of  the  powers  hereby  granted,  and  this  act  shall  be 
sufficient  to  indemnify  the  said  company  and  all  other 
persons  for  what  they  or  any  of  them  shall  do  by  virtue  of 
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the  powers  hereby  grantedi  subject  nevertheless  to  such  pro- 
visions and  restrictions  as  are  hereinbefore  mentioned  and 
contained.  Provided  that  all' works  which  may  be  done  by 
the  said  Company  relating  to  the  drainage  of  the  said 
railway  and  lands  shall  be  subject  to  the  regulations  of  the 
commissioners  of  sewers  within  whose  limits  such  railway 
and  lands  shall  be  situate.  Provided  also  that  nothing  herein 
contained  shall  authorise  or  empower  the  said  Company 
to  alter  or  divert  the  course  of  the  river  Lea,  or  of  any 
rivers,  brooks,  streams,  or  watercourses,  within  the  parish 
of  West  Ham  in  the  county  of  Essex,  or  of  the  river 
Wcnsou  otherwise  called  the  Yare,  in  the  county  of  Nor- 
folk, and  city  of  Norwich,  and  county  of  the  same,  or  any 
risers,  brooks,  or  streams  running  into  the  same  last  men- 
tioned river/* 

^nd  we  the  said  Eastern  Counties  Railway  Company  do 
further  most  humbly  certify  and  return,  that  the  said  bridge 
in  the  said  writ  mentioned  was  made  and  erected  by  us  the 
said  Company  for  the  purpose  of  carrying  the  said  railway 
over  the  said  road  called  Brick  Lane,  pursuant  to  the  act 
of  parliament  in  the  said  writ  first  mentioned.  That  the 
said  road  at  the  time  of  the  making  of  the  said  bridge  was 
and  thence  hath  been  and  still  is  a  paved  road,  and  that 
the  pavements  of  the  said  road  before  and  at  the  time  afore- 
said and  still  are  vested  in  the  said  commissioners,  in  the 
said  writ  mentioned,  under  and  by  virtue  of  the  said  act  of 
parliament  in  the  other  writ  secondly  mentioned,  and  that 
the  control  and  management  of  the  said  pavements  was  and 
is  vested  in  the  said  commissioners.  That  the  original 
plan,  prepared  and  adopted  by  us  the  said  Company  for 
making  and  erecting  the  said  bridge,  was  to  make  and  erect 
the  same  as  it  now  is,  and  to  lower  the  road  under  the  said 
bridge,  so  that  the  descent  under  the  same  should  not 
eiceed  one  foot  in  £0  feet,  and  so  as  to  leave  a  clear  and 
open  space  under  the  said  arch  of  the  said  bridge  of  not  less 
than  18  feet,  and  of  a  height  from  the  surface  of  the  said 
road  to  the  centre  of  the  said  arch  of  full  l6  feet,  ac- 
cording to  the  provisions  of  the  said  act  in  the  said  writ 
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first  mentioned.  That  such  plan  was  carefully  examined 
and  considered  by  us  the  said  Company^  before  the  adop- 
tion of  the  same  as  aforesaid,  and  that  it  appeared  to  us  to 
be  in  every  respect  the  most  desirable  plan  that  could  be 
devised  for  making  and  erecting  the  said  bridge,  regard 
being  had  to  the  nature  and  situation  of  the  road  over 
which  the  said  bridge  is  carried,  and  to  the  line  of  the  said 
railway.  That  the  due  and  proper  construction  of  the 
works  of  the  said  railway  rendered  it  necessary  that  the  said 
bridge  should  be  made  and  erected  as  it  now  is  and  at  its 
present  elevation,  and  that,  if  the  same  had  been  made  and 
erected  at  any  greater  elevation,  an  ascent  would  have  been 
thereby  caused  on  the  line  of  the  said  railway  where  the 
same  passes  over  Brick  Lane  as  aforesaid,  and  the  level  of 
the  said  line  would  have  been  thereby  destroyed,  and  the 
engines  and  carriages  used  on  the  said  railway  could  not 
safely  have  passed  along  and  over  the  said  bridge.  And 
we  the  said  Company  do  further  humbly  certify  and  re- 
turn, that  we  have  always  been  and  still  are  ready  and 
willing  to  make  the  said  arch  or  bridge  conformable  to  the 
provisions  of  the  said  act  of  parliament  in  the  said  writ 
first  mentioned  as  aforesaid.  And  we  the  said  Company, 
before  the  issuing  of  the  said  writ,  were  about  to  do  and 
perform  the  said  works,  and  lower  the  said  road  according 
to  the  provisions  in  all  respects  of  the  said  last  mentioned 
act,  and  to  make  the  said  arch  or  bridge  conformable  to  the 
said  provisions,  but  the  said  commissioners  in  the  said  writ 
mentioned  then  and  there  refused  to  permit  the  said  Com- 
pany so  to  do^  and  they  the  said  commissioners  have  thence 
continually  hindered  and  prevented  and  still  do  hinder  and 
prevent  us  the  said  Company  from  lowering  the  said  road, 
and  performing  the  said  works,  and  making  the  span  of  the 
arch  of  such  bridge  of  a  height  from  the  surface  of  the  said 
road  to  the  centre  of  the  said  arch  of  not  less  than  16  feet, 
according  to  the  provisions  of  the  said  last  mentioned  act 
as  aforesaid.  Wherefore  and  for  no  other  cause  whatsoever 
we  the  said  Eastern  Counties  Railway  Company  have 
been  and  still  are  hindered  and  prevented  from  making. 
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aod  have  not  made^  the  said  arch  or  bridge  so  by  us  erected 
as  aforesaid,  for  the  purpose  of  carrying  the  said  railway 
OYer  and  across  the  said  public  carriage  road  called  Brick 
Lane,  conformable  to  the  provisions  of  the  said  last  men- 
tioned act  of  parliament  as  by  the  said  writ  we  are  com- 
manded. 

The  case  was  now  argued  (a),  after  a  concilium,  by  TFar* 
ren  for  the  prosecution,  and  Butt  for  the  Company.  At 
the  close  of  the  argument.  Lord  Dentnan  C.J.  intimated  an 
opinion,  that  the  mandatory  part  of  the  writ  should  have 
required  some  particular  thing  to  be  done  to  the  bridge, 
instead  of  requiring  in  general  terms,  that  it  ^  should  be 
made  conformable  to  the  provisions  of  the  said  act.'' 
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CoLERiDGB  J.  at  the  sittings  after  this  term  (Feb.  d), 
delivered  the  judgment  of  the  Court  as  follows  : — In  this 
case  the  question,  raised  in  argument  upon  the  return  to  a 
mandamus,  was  whether  the  defendants  were  at  liberty  to 
procure  a  certain  required  height,  from  the  centre  of  an 
arch  to  the  surface  of  the  street  under,  by  lowering  the 
pavement  of  the  street ;  or  could  be  compelled  to  procure 
it  by  raising  the  level  of  the  railway,  which  passed  over  the 
arch,  or  in  any  other  way.  The  defendants  contended  for 
the  former ;  the  prosecutors,  who  are  the  commissioners  for 
paving  Christ  Church,  the  latter. 

This  question  was  admitted  to  turn  on  the  construction 
of  the  9€b  section  of  6  8c  7  Will.  4,  c.  cvi,  taken  in  con- 
nexion with  the  120th  section  of  the  same  act,  and  one  of 
the  clauses  of  the  12  Cko.  3,  c.  38,  a  statute  under  which 
the  commissioners  were  appointed  and  enjoy  certain  rights, 
and  exercise  certain  powers  in  the  parish  of  Christ  Church, 
in  which  the  street  in  question  is  situated. 

The  9th  section  above  mentioned  is  the  one  usually 
found  in  acts  of  this  description,  and  gives  the  Company 
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very  large  but  necessary  powers  for  constructing  the  railway, 
and  among  others  the  power  ''  to  raise  or  lower  any  rivers 
or  streams,  roads  or  ways,  in  order  the  more  conveniently 
to  carry  the  same  over  or  under  or  by  the  side  of  the  rail- 
way.*' It  has  been  necessary  to  carry  the  railway  on  an 
arch  over  this  street,  and,  the  street  not  being  a  turnpike 
road,  the  100th  section  requires  that  there  must  be  a  height 
from  its  surface  to  the  centre  of  the  arch  of  not  less  than 
16  feet,  and  that  the  descent  under  the  arch  shall  not  exceed 
one  foot  in  ^.  The  commissioners  do  not  dispute  the 
right  to  carry  the  railway  on  the  arch,  nor  is  it  alleged  that 
the  proposed  lowering  of  the  pavement  would  make  the 
descent  more  than  one  foot  in  20 ;  but  they  deny  the  right 
to  alter  or  in  any  the  slightest  degree  to  meddle  with  the 
pavement.  .If  the  question  stood  on  the  two  clauses  alone, 
there  could  be  no  doubt.  The  ninth  in  express  terms 
contemplates  the  lowering  of  roads,  and  the  100th,  when  it 
limits  the  steepness  of  descent  under  an  arch,  clearly  looks 
to  an  alteration  of  level  to  be  produced  by  the  railway 
.works  :  if  there  were  a  natural  descent  of  any  conceivable 
steepness  under  an  arch  erected  by  the  company,  they 
would  not  be  bound  to  reduce  it  to  the  limits  prescribed 
by  the  section. 

But  it  is  said  that  the  powers  of  the  ninth  section  are 
expressly  given  ''  subject  to  the  provisions  and  restrictions 
of  the  act,''  and  that  one  of  the  provisions  included  in  the 
general  words  is  to  be  found  in  the  1 20th  section,  which 
provides  that ''  nothing  in  the  act  shall  extend  to  prejudice, 
derogate,  or  diminish,  any  of  the  rights  or  privileges  of  any 
parish  over  which  the  railway  shall  pass,  acting  under  and 
by  virtue  of  any  local  act."  The  parish  of  Christ  Church  is 
then  said  to  be  within  these  words, — because  the  paving, 
cleansing,  lighting  &c.,  and  regulating  of  the  squares  and 
streets  in  it,  are  by  a  local  act  (the  12  Geo.  3  before  men* 
tioned),  placed  under  the  controul  of  commissioners  in 
whom  the  pavements  are  vested.  The  same  statute  enacts 
''  that  no  person  shall  alter  or  cause  to  be  altered  the  form 
of  any  pavement  which  shall  be  new  made  by  virtue  of 
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ibis  act  without  the  consent  of  the  commissioners,  or  in  any 
wise  encroach  thereon"  (a).  If  this  had  been  the  whole  of 
the  section,  it  would  have  been  very  questionable  whether 
it  could  have  been  construed  so  as  to  restrain  the  Com- 
pany from  exercising  powers  plainly  given  under  an  act  so 
long  posterior  in  point  of  time,  and  which  in  many  instances 
are  so  essential  to  the  carrying  out  the  purposes  of  their 
act.  It  would  also  be  very  questionable  whether  a  local 
act,  such  as  the  one  in  question,  comes  within  the  meaning 
of  the  120th  section  of  the  Railway  Act.  That  section 
saves  the  rights  and  privileges  of  any  parish  acting  under 
any  local  act/'  words  which  seem  not  very  applicable  to 
the  case  of  the  paving  and  lighting  of  a  parish  being  placed 
under  the  management  of  commissioners.  This  section 
indeed  follows  as  a  proviso  on  a  section  which  gives  a  mode 
for  indemnifying  parishes  as  to  their  poor  and  other  rates, 
where  they  would  be  otherwise  diminished  by  the  rendering 
houses  and  other  property  unrateable  during  the  construc- 
tion of  the  railway,  and  it  seems  rather  intended  to  save 
the  peculiar  rights  which  local  acts  might  have  given  to 
particular  parishes  as  to  the  modes  of  assessment  and  col- 
lection. 

But,  without  deciding  the  question  on  these  suppositions, 
it  seems  to  us  that  the  point  is  clear  when  the  whole  sec- 
tion of  the  12  Geo.  3  is  looked  at.     After  the  words  already 
cited  on  which  the   prosecutors   rely,  these  immediately 
follow,  *'  or  put  up  any  post  or  posts,  step  or  steps,  or  erect 
any  bulks  or  stalls,  or  place  out  any  shew  glasses,  or  shew 
boards,  or  make  any  dungholes,  or  saw  pits,  or  other  matters 
or  things  so  as  to  be  an  encroachment,  upon  pain  of  for- 
feiting for  every  such  offence  any  sum  not  exceeding  5/., 
nor  less  than  40i.  over  and  above  the  expenses  of  relaying 
and  reinstating  such  pavement^'  8cc.  (a).    It  is  clear  then 
that  this  section  was  inserted  merely  as  a  police  regulation, 
to  prevent  what  are  commonly  called  street  nuisances  and 
encroachments,  and  the  words  "form  of  the  pavement"  are 
well  suited  for  such  a  purpose.    To  lower  the  street  and 

(a)  P.  886. 
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relay  the  pavemeut  in  the  same  form  and  of  the  same  di- 
mensions^ but  on  a  different  level,  is  scarcely  to  "  alter  the 
form  of  the  pavement/'  and  we  should  be  straining  the 
words  beyond  their  natural  meaning  to  include  a  case 
never  contemplated  by  the  legislature^  if  we  were  to  give 
them  the  force  contended  for  by  the  prosecutors. 

Their  counsel  also  relied  on  a  section  in  the  same  act, 
which  vests  the  property  of  the  pavements  in  the  com- 
missioners, but  this  appears  to  us  immaterial.  The  Com- 
pany by  what  they  propose  to  do  will  not  interfere  with 
the  property,  which  must  of  course  in  every  case  be  in  some 
person  or  body,  and  the  act  which  incorporates  them  ex- 
pressly authorises  them  to  lower  roads. 

Upon  the  whole  therefore  we  think  the  return  to  the 
mandamus  sufficient,  and  that  our  judgment  must  be  for 
the  defendants. 

D.  Judgment  for  the  defendants. 


The  Queen  t.  The  Mayor  of  Lichfield. 

JVHATELEY,  in  Michaelmas  term,  obtained  a  rule  nisi 
for  a  mandamus  directed  to  the  mayor  of  the  borough  and 
city  of  Lichfield,  to  insert  the  name  of  George  AlUon  on 
the  burgess  roll  of  that  borough,  pursuant  to  the  statute 
7  Will.  4  and  1  Vict  c.  78,  s.  24. 

It  appeared  from  the  affidavits,  on  which  the  rule  was 


Thuttdaffy 
Jan.  9.1th, 

Under  5  &6 
WiU.  4,  c.  76, 
8.  9,  which 
provides  that 
no  occupier 
shall  be  on 
the  burgess 
roil, ''  unless 
he  shall  have 
been  rated  in 
respect  of 
such  premises 

so  occupied  by  him  to  all  rates  made  for  the  relief  of  the  poor  of  the  parish  wherein 
such  premises  are  situated,  and  unless  he  shall  have  paid  all  such  rates,  including  therein 
all  borough  rates,  if  any,  directed  to  be  paid  under  tne  provisions  of  this  act,  as  shall  have 
become  payable  by  him  in  respect  of  such  premises,''  a' party  is  not  disoualified  by  non- 
payment of  rates  assessed  upon  him  under  an  old  local  paving  and  lighting  act,  the 
powers  of  which  had  been  transferred  from  the  statutory  trustees  to  the  corporate  body 
under  5  &  6  WilL  4,  c.  76,  s.  75. 

%,  Nor,  under  another  proviso  of  5  &  6  WiU,  4,  c.  75,  s.  9, ''  that  no  person  shall  be 
so  enrolled  in  any  year  who  within  twelve  calendar  months  next  before  the  said  last  day 
of  August  shall  have  received  parochial  relief,  or  other  alms,  or  any  pension  or  charitable 
allowance  from  any  fund  intrusted  to  the  charitable  trustees  of  such  borough,'*  is  he  dis- 
qualified by  the  receipt  of  charity  from  the  trustees  (not  being  '<  trustees  of  such 
borough")  of  a  charitable  institution  "  for  the  use  aod  benefit  of  poor  housekeepers  of 
the  city  not  receiving  parochial  relief." 
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obtainedj   that  an  objection  was   taken  at  the   Mayor's 
revision  court  in  October^  1841,  to  the  applicant's  claim,  on 
the  ground  of  the  admitted  nonpayment  of  three  rates,  which 
had  been   assessed  upon  him  in  1838,  1839>  and  1840,  as 
the  occupier  of  the  premises  in  respect  of  which  he  sought 
to  be  put  on  the  burgess  roll^  under  the  provision  of  a 
local  act  (a), ''  for  paving,  cleansing,  lighting,  watching,  and 
regulating,  the  streets,  lanes,  and  other  public  passages  and 
places  within  the  city  of  Lichfield,  and  the  suburbs  thereof." 
The  powers  vested  in  the  trustees  by  this  act  had  been 
transferred  under  the  provisions  of  the  75th  section  of  the 
Municipal  Corporation  Act  (&),  to  the  body  corporate  in 
1836,  and  the  rates  which  gave  rise  to  the  objection  had 
been  imposed  by  the  council.     The  limits  to  which  the 
local  act  extended  did  not  comprise  the  whole  of  the 
borough,  as  described  in  the  Municipal  Corporation  Act  (c); 
and  the  Cathedral  Close,  which  was  within  the  old  borough, 
was  expressly  excepted.     It  did  not  appear  that  any  order 
had  been  made  by  the  town  council  under  the  87th  section 
for  the  purpose  of  lighting  these  excepted  portions.    The 
mayor  and  one  of  the  assessors  held  the  objection  to  be 
good,  and  the  name  was  struck  out;  no  other  objection 
was  then  suggested  in  opposition  to  the  rule.    The  affida- 
vits in  opposition  to  the  rule  stated  that  Allton  had  during 
eleven  years,  including  last  year,  received  annually  relief, 
which  he  applied  for  on  the  ground  of  poverty,  from  the 
trustees  of  a  certain  public  ''  charitable  institution,  and  of 
certain  estates  granted  for  charitable  purposes  in  the  said 
city,  called   Wakefield's  otherwise   Rawlin's   charity,   the 
annual  income  of  which  is  laid  out  and  disposed  of  to  the 
use  and  benefit  of  the  poor  housekeepers  of  the  said  city, 
not  receiving  parochial  relief  from  any  parish  in  the  said 
city."    The  relief  so  given  was  in  one  sum  annually,  and 
had  never  exceeded  7s.  6J.  in  any  one  of  the  years  men- 
tioned. 
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(a)  46  Geo.  3,  c.  42. 
(6)5  &  6  WUL  4,  c.  76,  see 
8ched.£. 


(c)  Sect.  7,  adopting  the  boun- 
daries as  settled  by  2  &  3  Will.  4, 
C.64. 
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Waddifigton  and  Cole  now  shewed  cause.  There  are 
tMvo  answers  to  this  application :  the  first  is,  the  nonpay- 
ment of  rates;  the  second,  the  receipt  of  alms  within 
the  meaning  of  the  9th  section  of  the  Municipal  Corpora- 
tion Act.  Although  the  latter  objection  was  not  made  at 
the  mayor's  court,  it  may  now  be  insisted  upon,  as  this 
Court  is  required  by  the  statute  under  which  this  rule  was 
obtained,  to  inquire  into  the  title  of  the  applicants,  and  it 
would  have  been  useless  for  the  court  below  to  have  gone 
into  the  second  objection,  after  the  name  had  been  expunged 
on  the  first. 

The  first  objection  arises  from  the  language  of  the  9th 
section,  which  provides,  that  no  person  shall  be  enrolled 
''  unless  he  shall  have  been  rated  in  respect  of  the  premises 
occupied  by  him  within  the  borough  to  all  rates  made  for 
the  relief  of  the  poor  of  the  parish,  within  which  such 
premises  are  situated  during  the  time  of  his  occupation, 
and  unless  he  shall  have  paid  on  or  before  the  last  day  of 
August  as  aforesaid  all  such  rates,  including  therein  all 
borough  rates,  if  any,  directed  to  be  paid,  under  the  pro- 
visions of  this  Act,  as  shall  have  become  payable  by  him 
in  respect  of  the  said  premises,  except  such  as  shall  have 
become  payable  within  six  calendar  months  next  before  the 
said  last  day  of  August."  The  act  requires  two  things  to 
be  observed  with  respect  to  rates,  the  one  that  the  person 
must  be  rated,  but,  as  to  that,  only  to  .the  poor  rate,  but, 
when  it  proceeds  to  speak  of  payment,  it  does  not  use 
the  words  "  poor  rates"  as  had .  been  previously  done  in 
the  Reform  Act  (a),  which  being  pari  materia  may  legiti- 
mately be  applied  in  construing  this  act;  the  language  is 
general,  "  all  such  rates  as  shall  have  become  payable  by 
him  in  respect  of  the  said  premises,"  thus  including  every 
rate  whether  poor  rate  or  other  rate.  In  support  of  this 
rule,  it  is  sought  to  limit  **  such  rates"  to  poor  rates, 
yet  it  is  clear  that  the  word  ''  such"  has  reference  to  the 
subsequent  word  "  as,"  and,  even  conceding  that  it  might 
have  a  double  aspect,  and  refer  not  only  to  the  word  "  as," 
(a)  2  &  3  WUL  4,  c.  45,  8.  S7. 
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bat  also  to  the  rates  previously  mentioned,  (which  is  a        1849. 
forced  construction),  such  an  intention  is  here  negatived  by    trT^X^^^ 
the  introduction  of  the  words  "  including  therein  all  bo-  v. 

rough  rates,  if  any  directed  to  be  paid  under  the  provisions  L^^y^g^, 
of  this  act.**  The  poor  rate  and  borough  rate  are  distinct 
things,  and  the  mention  of  the  latter  seems  to  have  been 
made  for  the  express  purpose  of  preventing  the  limitation 
DOW  suggested.  It  is  not  however  necessary  to  contend 
for  this  present  purpose  that  all  rates  are  included,  for, 
since  the  adoption  of  the  local  act  by  the  corporation,  this 
is  a  borough  rate  directed  to  be  paid  under  the  provisions 
of  the  clause  in  question.  The  local  act  is  referred  to  in 
schedule  E.,  and,  as  soon  as  the  transfer  of  powers  took 
place,  it  became  as  it  were  incorporated  in  the  general  act. 
[Coleridge  J.  Is  not  the  borough  rate  added  to  and  col- 
lected out  of  the  poor  rate  ?]  That  is  so  now  by  virtue  of 
7  fVilL  4  and  1  Vict  c.  81,  but  this  shews  that  the  poor  rate 
and  borough  rate  were  previously  distinct. 

Secondly.    There  has  been  a  receipt  of  ''alms"  within 

the  meaning  of  the  ninth  section,  which  declares  that  no 

person  shall  be  enrolled  who  has  within  the  year  received 

"  parochial  relief  or  other  alms,  or  any  pension  or  charitable 

allowance  from  any  fund  intrusted  to  the  charitable  trustees 

of  such  borough.'*    The  object  was  to  ensure  independence 

on  the   part   of  burgesses,  and   the   succeeding   section, 

respecting  medical  or  surgical  assistance  and  the  education 

of  children  at  public  or  endowed  schools,  shews  that  even 

such  modes  of  relief  were  deemed  by  parliament  to  have 

been  comprised,  and  the  relief  here  aflforded  is  of  a  far 

more  objectionable  kind.     Upon  the  corresponding  clause 

in  the  Reform  Act  (a),  containing  similar  words,  '*  parochial 

relief  or  other  alms,  which  by  the  law  of  parliament  now 

disqualify  from  voting  in  the  election  of  members  to  serve 

in  parliament,''  it  has  been  decided  by  the  parliamentary 

committees  that  any  funds  given  in  aid  of  parochial  relief 

are  contemplated,  and  there  the  word  '*  alms"  is  not  put  in 

(a)  2&d}fi//.  4,s.  36. 
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juxtaposition  with  public  charities  as  it  is  here.  All  the 
objections^  which  can  exist  to  the  receipt  of  relief  from  the 
charitable  trustees  of  the  borough,  exist  to  the  receipt 
of  the  charity  in  question.  Mere  private  charity  would 
not  perhaps  be  within  the  mischief,  or  within  the  words, 
but  by  the  use  of  the  word  ''  other"  the  legislature  intended 
to  point  out  something  different  from  parochial  relief,  and 
yet  something  of  the  same  public  nature,  which  this  clearly 
is.  It  cannot  mean  other  parochial  alms,  for  there  are 
none  such.  A  single  instance  of  relief  might  not  disqualify^ 
but  here  the  relief  has  been  regular. 


Whateley  contra  was  not  heard. 


Lord  Denman  C.  J. — This  is  an  application  to  insert 
the  name  of  a  person  on  the  burgess  roll,  who  is  admitted 
with  two  exceptions  to  have  made  out  a  good  title,  and, 
unless  the  disqualifications  insisted  upon  are  clearly  proved, 
we  are  bound  to  make  the  rule  absolute.  The  ninth 
section  of  the  statute  requires  the  party  to  be  rated  to  the 
poor  rates,  and  to  pay  ''all  such  rates,  including  therein  all 
borough  rates,  if  any,  directed  to  be  paid  under  the  pro- 
visions of  the  act,  as  shall  have  become  payable  by  the 
party  in  respect  of  his  premises."  The  only  rates  previously 
mentioned  in  the  act  are  the  poor  rates,  and  the  sole 
difficulty  in  construing  the  clause,  arises  from  the  intro- 
duction of  the  words  "  including  all  borough  rates,"  for,  if 
these  did  not  occur  it  would  be  clear,  even  with  the  words 
"  as  shall  have  become  payable  in  respect  of  the  premises," 
that  poor  rates  only  were  contemplated.  The  borough 
rate  here  mentioned  means  that  to  be  made  under  the  92nd 
section,  which  enables  the  town  council  to  order  a  borough 
rate  in  the  nature  of  a  county  rate.  The  county  rate  is 
collected  with  the  poor  rate ;  and  the  legislature  appears 
to  have  contemplated  the  collection  of  this  borough  rate  in 
the  same  manner,  and  inserted  the  words  **  including  all 
borough  rates,"  to  obviate  any  doubt  whether  they  were 
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included  in  the  poor  rate.  This  construction  gets  rid  of 
the  only  difficulty  in  construing  "  sueh  rates"  to  mean  the 
rates  before  mentioned  only. 

As  to  the  other  objection,  I  think  the  adjective  *^  paro- 
chiar  applies  to  *'  alms"  as  well  as  to  '*  relief,"  and  the ''  other 
alms''  intended,  are  such  as  are  given  in  aid  of  a  parish. 
The  relief  in  question  is  given  to  persons  virho  are  not  in 
receipt  of  parochial  relief,  and  clearly  it  is  not  a  charitable 
allowance  under  the  concluding  part  of  the  sentence,  for  the 
public  corporate  trustees  of  the  borough  have  nothing  to  do 
with  it. 
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Pattbson  J. — ^The  first  objection  is  that  the  applicant 
has  not  paid  the  local  rates  imposed  upon  him,  and  the 
argument  is  that,  although  the  grammatical  construction  of 
the  word  ''  such"  might  be  either  way,  and  include  only  the 
poor  rate,  which  is  mentioned  in  the  preceding  part  of  the 
sentence,  yet,  since  the  borough  rate  is  not  a  poor  rate,  but 
distinct  from  it,  the  words  ''  all  such  rates"  must  comprise 
rates  of  every  description.  If  such  were  the  Intention  of 
the  legislature,  it  is  difficult  to  conceive  why  the  words 
''  including  all  borough  rates''  were  inserted  at  all,  and 
also  the  word  ''  such"  was  inserted,  for  all  rates  im- 
posed upon  the  party  in  respect  of  the  premises  would 
have  included  them.  I  therefore  think  '*  all  such  rates"  mean 
poor  rates. 

As  to  the  other  objection,  if  the  words  ''other  alms" 
would  have  included  charitable  allowance  from  the  bo- 
rough trustees,  it  would  have  been  unnecessary  to  mention 
the  latter,  and  its  insertion  shews  that  it  was  intended  to 
exclude  from  the  operation  of  the  act  charitable  allowances 
from  any  other  trustees  whatever.  It  is  difficult  to  conceive 
how  the  education  of  a  child  in  any  public  or  endowed 
school  could  have  been  thought  to  be  a  matter  within  the 
9th  section ;  but,  because  it  is  declared  by  the  10th  section 
not  to  be  within  it,  that  is  no  proof  that  it  would  have  been 
within  it,  if  that  declaration  had  not  been  made,  and  most 
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probably  the  provisiou  was  put  in  merely  to  obviate  the 
possibility  of  doubt.  . 

Coleridge  J. — I  am  of  the  same  opinion.  In  order  to 
possess  a  qualification,  the  person  must  be  rated  to  the 
poor  rates ;  he  must  pay  also  all  such  rates  as  shall  have 
become  payable  more  than  six  months  previously.  Had 
the  clause  stopped  here,  there  would  have  been  no  doubt ; 
and  I  cannot  understand  how  the  subsequent  words  extend 
the  meaningi  for,  if  all  rates  were  intended,  the  specifying 
the  borough  rate  in  particular  was  idle,  and  the  only  mode 
by  which  full  effect  can  be  given  to  all  the  words  is  by 
limiting  the  meaning  to  poor  rates  including  borough  rates. 
The  borough  rates  here  mentioned  are  clearly  those  con- 
templated by  the  92nd  section,  and  not  partial  rates,  like 
those  levied  under  the  local  act.  And  notwithstanding  the 
borough  rates  cannot  be  strictly  said  to  be  included  in  the 
poor  rates,  yet  the  person  framing  the  act,  and  directing 
them  to  be  in  the  nature  of  a  county  rate,  might  naturally 
consider  that  they  would  be  raised  by  the  same  means,  and 
thus  form  part  of  the  poor  rates.  The  recent  act  (a)  does 
not  specify  the  mode  by  which  the  borough  rates  had  been 
levied,  but  it  is  manifest  that  the  raising  them  in  conjunction 
with  the  poor  rates  was  not  a  practice  utterly  unknown. 

Mr.  Waddifigion  has  rested  the  second  objectiou  on  the 
words  **  other  alms,"  and  says  they  must  receive  the  same 
construction  as  under  the  Parliamentary  Reform  Act.  The 
general  law  of  disqualification  there  referred  to  is  unknown, 
and  I  think  '*  other  alms**  must  mean  other  parochial  alms. 
The  first  part  of  the  10th  section  might  have  an  operation, 
as  medical  assistance  may  be  parochial  relief  according  to 
decided  cases,  and  thus  medical  or  surgical  assistance  given 
by  the  charitable  trustees  might  be  a  charitable  allowance 
within  the  9th  section,  but  the  concluding  sentence  has  no 
operation,  and  was  merely  put  in  by  way  of  caution. 

WiGHTMAN  J. — The  words  "all  such  rates"  apply  to 
(a)  7  WilL^Sei  Vict.cQU 
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several  successive  rates  of  the  same  description,  and  not  to 
Kveral  descriptions  of  rates,  and  as  that  might  possibly 
eidttde  all  other  rates,  the  provision  as  to  borough  rates 
was  thrown  in  by  way  of  parenthesis,  the  legislature  evi- 
dently considering  by  sect.  92  that  the  borough  rate  would 
have  all  the  incidents  of  the  county  rate.  Parochial  relief 
or  other  alms  must  be  construed  to  mean  alms  in  the 
nature  of,  though  not  identical  with,  parochial  relief. 
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1843. 


The  Queen 

V. 

Mayor  of 
Lichfield. 


D. 


Rule  absolute. 


Spilsbuby  and  Abbott  v.  Clouoh  and  another.  ,  Pricfay, 

January  33a. 

Case  for  infringing  a  patent    The  declaration  stated  Under 5 &6 

that  one   Maugham  in  1836  had  obtained  a  patent   for  s.  1,  the  gran-' 

certain  improvements  in  the  production  of  chloride  of  lime,  teeoflettcre- 

.  ,  patent  may 

and  certain  other  chemical  substances.     That  by  indenture  enter  a  dlt- 

ofthe  l6th  April  1839,  made  between   Maugham  of  the  ^Jo^'at  the 

first  part,  Spibbury,  (the  plaintiff),  of  the  second  part,  and  time  of  doing 

Abbott,  (the  plaintiff),  of  the  third  part,  Maugham  assigned  ^^^  thb 

to  Abbott  two  equal  undivided  third  parts  in  the  letters-  a  portion  of 

patent.      That   by  another  indenture   of  the   same  date,  in  the  patent. 

between  Maugham  of  the  one  part,  and  Spilsbuty,  (the     A  plea  to  a 

plaintiff),  of  the  other,  Maugham  assigned  to  Spilsbury  for  infringing 

one  equal  undivided  third-part  in  the  letters-patent.     That  ^liSS'that 

on  the  17th  April,  1839^  by  indenture  then  made  between  ''the invention 

Abbott  of  the  one  part,  and  Maugham  of  the  other,  Abbott  ^^  ti^e  of 

re-assigned  the  said  two-third  parts  to  Mausham.  making  the 

_,,.,,-.,  ,  ^       ,  .  ,  letters-patent, 

That  whilst  Maugham  was  so  possessed  of  and  interested  a  new  manu- 

in  the  said  two-third  parts  as  last  aforesaid,  and  before  the  ^cture  within 

committing  of  the  grievances,  to  wit,  on  the  14th  November,  within  the 

true  intent 
Mid  meaning  of  the  act  of  parliament  in  that  case  made  and  provided.^    Held^  on  spe- 
cial demnrrer,  that  the  plea  was  bad  for  ambiguity,  because  it  was  doubtful  whether  the 
defence  set  up  was,  that  the  manufacture  was  not  new,  or  that  it  was  not  within  the 
atatote  SlJoc.  S,  s.  5. 

Bmhky  Uiat  the  plea  might  have  been  good,  as  containing  an  entire  defence  in  one 
coonccted  proposition,  if  the  words  in  the' last  mentioned  section,  in  favour  of  letters- 
patent,  ^  of  the  sole  working  or  making  of  any  manner  of  new  manufacture  within  this 
vealni,"  bad  been  embodied  in  the  plea. 

VOL.  1I.~0,  D.  C 
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184S.  1099,  Maugham,  hy  virUie  of  the  5  &  6  Will.  4,  c  83,  the 
leave  of  the  Solicitor  General  haviog  been  first  obtained, 
aod  certified  by  his  fiat  and  signatnre,  dulj  entered  with 
the  derk  of  the  patents  of  England  a  discfaumer  of  a  certain 
part  of  the  invention. 

That  afterwards  and  before  the  committing  Sec,  to  wit,  on 
the  14th  November,  1899,  bj  indenture  between  Mamgkam 
of  the  one  part,  and  Abboii  of  the  other,  Mamgham 
assigned  the  two-thirds  back  again  to  Abboit. 

The  declaration  then  set  out  the  drcumstances  of  the 
infringement 

4th  plea.  That  the  said  invention  in  the  letters-patent 
mentioned  &C.,  was  not  at  the  time  of  the  letters-patent  a  new 
vuLHufacture  within  this  realm,  within  the  true  intent  and 
meaning  of  the  act  of  parliament  in  that  case  made  and  pro* 
vided.    Verification. 

Special  demurrer,  on  the  grounds  that  it  does  not  appear 
with  certainty,  whether  it  is  intended  in  the  plea  to  dispute 
that  the  invention  is  new,  or  that  it  is  a  manufacture  within 
the  meaning  of  the  statute ;  and  that,  although  in  the  plea 
it  is  alleged,  that  the  said  invention  was  not  at  the  time  of 
makiug  the  letters-patent  a  new  manufacture,  jet  It  is  not 
stated  nor  does  it  appear  thereby,  whether  the  said  de- 
fendants intend  to  rely  upon  the  fact  that  the  invention  was 
not  at  the  time  of  the  making  of  the  letters-patent  publicly 
known,  or  that  the  said  invention  was  not  new  to  the  in- 
ventor, and  also  that  the  plea  attempts  to  put  in  issue  matter 
of  law,  namely,  whether  the  invention  is  a  manufacture 
within  the  meaning  of  the  statute  &c.  The  defendant  gave 
notice  in  his  points  for  argument,  that  he  should  object  to 
the  declaration. 

Pttendxnff^  in  support  of  the  demurrer.  It  will  be  ob* 
jected  to  the  declaration  that  Mat^ham  had  no  right  under 
5  &  6  Will.  4,  c.  83,  s.  1  (a),  to  enter  the  disclaimer, 

(a)  The  section  is  as  follows:  certain  additions  to  and  alterations 
'<  whereas  it  is  e^pedieot  to  make     in  the  present  law  toaohiog  letten* 
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because  at  the  time  of  entering  it,  he  was  not  possessed  of 
the  entire  interest  in  the  patent,  but  of  two-thirds  only. 
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pttent  for  ioTentions,  as  well  for 
the  better  protecting  of  patentees 
in  tbe  rights  intended  to  be  secnred 
bj  soch  letun-patenty  as  for  ttie 
more  ample  benefit  of  the  public 
from  tbe  same,  be  it  enacted,  that 
anjpenon  ^ho,  at  grantee,  osiig- 
Miy  or  alherwUe,  hath  obtuned, 
or  who  sbsll  hereafter  obtain,  leC- 
ten-patent,  for  tbe  sole  making, 
eiercising,  ▼ending  or  using  of  any 
ioTentioo,  may,  if  he  think  fit, 
eater  with  tbe  clerk  of  tbe  patents 
of  England,  Scotland  or  Ireland 
respectirelyy  as  the  case  may  be, 
having  first  obtained  the  leave  of 
his  majesty's  attorney  general  or 
solicitor  general,  in  case  of  an 
Eng^sh  patent,  of  the  lord  advocate 
or  solicitor  general  of  Scotland,  in 
case  of  a  Scotch  patent,  or  of  his 
maJ6S^*s  attorney  general  or  soU- 
dtor  general  for  Ireland,  in  case 
of  an  Irish  patent,  certified  by  bis 
fiat  and  signature,  a  disclaimer  of 
any -pan  of  either  tbe  title  of  the 
iaTention,  or  of  the  specification, 
stating  the  reason  for  such  dis- 
chumer,  or  may,  with  such  leave 
as  aforesaid,  enter  a  memorandum 
of  any  alteration  in  the  said  title 
or  speciBcation,  not  being  such 
disclaimer  or  such  alteration  as 
shall  extend  the  exclusive  right 
panted  by  the  said  letters-patent, 
sad  such  disclaimer  or  memoraa* 
dam  of  alteration,  being  filed  by 
the  said  derk  of  the  patents,  and 
iuolled  with  the  specification,  shall 
be  deemed  and  taken  to  be  part 
of  soch   letters-patent,  or  such 
specificatioQ,  in  sdl  courts  what- 
ever.   Provided  always,  that  any 
peaon  may  enter  a  caveat  in  like 


manner  as  caveats  are  now  used  to 
be  entered  against  such  disclaimer 
or  alteration,  which  caveat  being 
so  entered  shall  give  the  party 
entering  the  same  a  right  to  have 
notice  of  the  application  being 
heard  by  the  attorney  general, 
or  solicitor  general  or  lord  ad- 
vocate respectively.  Provided  also 
that  no  such  disclaimer  or  al- 
teration shall  be  receivable  in 
evidence  in  any  action  or  suit 
(save  and  except  in  any  proceeding 
by  scire  facias)  pending  at  the  time 
when  such  disclaimer  or  alteration 
was  inroUed,  but  in  every  such 
action  or  suit  the  origmal  title  of 
spedBcation  alone  shall  be  jpven 
in  evidence,  and  deemed  and  taken 
to  be  the  title  and  specification  of 
the  invention  for  which  the  letters- 
patent  have  been  or  shall  have 
been  granted,  provided  also,  that 
it  shall  be  lawful  for  the  attorney 
general,  or  solicitorgeneral^  or  lord 
advocate,  before  granting  such  fiat, 
to  require  the  party  applying  for 
the  same  to  advertize  his  dis- 
claimer or  alteration,  in  such  man- 
ner as  to  such  attorney  general  or 
solicitor  general  or  lord  advocate 
shall  seem  right,  and  shall,  if  he 
so  require  such  advertisement,  cer- 
tify in  his  fiat,  that  the  same  has 
been  duly  made." 

Sect.  %  enacts,  **  That  if  in  any 
suit  or  action  it  shall  be  proved, 
or  specially  found  by  the  verdict 
of  a  jury,  that  any  person  who  thall 
have  obtained  Utters-patent  for  any 
invention  or  supposed  invention 
was  not  the  first  inventor  thereof, 
or  of  some  part  thereof,  by  reason 
of  some  other  person  or  persons 
c2 
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JBut  the  Statute  gives  the  power  of  disclaimer  to  *^  any  per- 
son who,  as  grantee^  assignee,  or  otherwise,  bath  obtained 
"Xr  "  letters-patent;"  so  thai  Maugham  had  power  to  disclaim 
Clouoh.  either  in  his  original  character  of  grantee,  or  in  his  subse- 
quent character  of  assignee.  As  assignee,  certainly,  he  had 
'*  obtained"  two-thirds  only  of  the  patent  at  the  time  of 
disclaimer ;  but  the  plaintiffs  have  assented  to  his  act  by 
bringing  this  action. 

2.  The  plea  is  bad  for  ambiguity.  It  alleges  that  the 
invention  was  not ''  a  new  manufacture  within  this  realm" 
within  the  meaning  of  the  statute ;  so  that  it  is  doubtful 
whether  the  defendant  means  to  contest  the  novelty  of  the 
invention,  or  that  it  was  such  a  manufacture  as  comes 
within  21  Jac.  1,  c.  d,  s.  5. 

Cleasby,  contri.  The  declaration  shews  no  right  of  ac- 
tion ;  for  Maugham,  at  the  time  of  disclaimer,  was  possessed 
of  two-thirds  only  of  the  patent.  The  circumstance  of  his 
having  been  the  original  grantee  is  immaterial.  It  is  not 
probable  that  the  legislature  intended  anything  so  unrea- 
sonable as  that  the  original  grantee  should  at  any  time, 
after  he  has  parted  with  his  interest,  have  the  power  of 
affecting  the  patent;  and  the  phrase  ^'obtained  letters- 
patent"  in  the  statute  clearly  means  ^*  possessed  of  letters- 
patent."  If  the  concurrence  of  other  part  owners  in  the 
patent  would  qualify  Maugham  to  enter  the  disclaimer, 
their  concurrence  should  have  been  averred. 

2.  The  plea  is  good.  If  it  is  bad,  it  is  bad  for  duplicity; 
and  it  has  not  been  demurred  to  on  that  ground.  The 
plea  alleges  distinctly  that  the  invention  was  not  a  new 
manufacture  within  the  statute  of  James.  There  is  no 
ambiguity  in  that  allegation,  though  it  may  be  objected  to 

having  invented  or  used  the  same,  firat  inventor,  he  may  petition  his 

or  some  part  thereof,  before  the  majesty  in  council  to  confirm  the 

date  of  sach  letters-patent,' '  &c.  said  letters-patent,  or  to  grant  new 

then  that,  if  the  patentee  bonft  letters-patent  &c. 
fide  believed  himself  to  be  the 
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u  double,  inasmuch  as  it  denies  both  that  the  invention  is         1849. 

oew,  and  that  it  is  within  the  statute.     But  the  plea  is  in     ^^^"^-^ 

,       .  Spilsbuey 

truth  not  double ;  for  the  allegation  is  one  connected  pro*  9. 

potttion,  containing  a  single  defence,  to  which  both  the      Clouoh. 

itatements  involved  in  the  allegation  are  necessary :  such 

a  mode   of  pleading  is  good   according  to  O'Brien  v. 

Saxon  (a). 

Peieridorff'  in  reply.  IPattaan  J.  *'  Obtained'^  cannot 
very  well  be  taken  merely  to  mean  ''possessed/'  in  the 
statute  5  &  6  ff iil,  4,  for  in  the  ^nd  section  provision  is 
made  for  allowing  a  party  who  has  ''  obtained"  a  patent  for 
something*  of  which  it  turns  out  he  was  not  the  first  in* 
ventor,  to  petition  for  a  confirmation  of  the  patent ;  in  that 
section  the  person  spoken  of  as  having  '*  obtained''  the 
patent,  is  clearly  the  original  grantee.  Wighiman  J.  The 
plea  does  not  follow  the  words  of  the  5th  section  of  the 
statute  of  James,  which  makes  a  reservation  in  favour  of 
letters-patent  ''heretofore  made  of  the  sole  working  or 
making  of  any  manner  of  new  manufacture  within  this 
realm."] 

The  plea  is  uncertain.  It  would  be  difficult  in  advising 
on  evidence  to  say  what  defence  the  plaintiff  must  be  pre- 
pared to  meet 

Lord  Denman  C.  J.*-The  first  question  is,  whether  the 
declaration  is  good,  which  shews  that  the  disclaimer  was 
made  by  the  original  grantee  of  the  letters-patent  at  a  time 
when  he  had  not  the  entire  interest  in  them.  I  think  that 
the  grantee  had  the  right  to  make  such  disclaimer  under 
the  eipress  words  of  the  statute,  and  that  the  declaration 
is  good. 

The  next  question  is,  whether  the  plea  is  good.  If  the 
plea  had  employed  the  words  used  in  the  5th  section  of  the 
statute  of  James,  I  should  have  thought  it  might  be  treated 

(a)  2  B.  &  C.  908;  8.C.  4  D.  &  R.  579. 


Spilsburt 


CASES  IN  THE  queen's  BENCH, 

as  a  complicated  proposition,  expressive  of  a  single  de- 
fence, and  therefore  unobjectionable.     But  the  plea  does 
V.  not  follow  the  statute ;  for  the  plea  alleges  that  the  inven- 

QwvQK*  ij^jj  ^jjg  j^Qi  44  ^  jjg^  manufacture  within  this  realm/'  and 
the  statute  speaks  of  ''  the  sole  working  or  making  of  any 
manner  of  new  manufacture  within  this  realm/' 

Patteson  J. — I  am  of  the  same  opinion.  I  think  the 
word  ''  obtained/'  in  the  statute  of  William,  applies  to  the 
person  who  has  "  obtained "  the  letters-patent  from  the 
crown;  and  I  do  not  understand  what  the  1st  section  means 
by  the  words  '^  assignee  or  otherwise"  in  the  passage  ''  that 
any  person  who  as  grantee,  assignee  or  otherwise,  hath 
obtained  letters-patent,"  Sec.  may  enter  a  disclaimer.  In 
the  find  section  it  is  clear  that  the  word  '^  obtained"  is 
applied  solely  to  the  original  grantee  of  the  letters,  for  it 
provides  for  the  case  of  his  turning  out  uot  to  be  the  first 
inventor,  when  he  bon&  fide  believed  himself  to  be  so,  and 
speaks  of  him  as  ''  such  patentee/'  and  adds,  '^  or  his 
assigns."  The  original  grantee  therefore  being  clearly  the 
person  who  has ''  obtained  "  the  letters-patent  according  to 
the  use  of  the  word  "  obtained  "  in  the  find  section,  I  do 
not  see  why  the  word  should  not  have  the  same  meaning 
in  the  Ist  section.  Indeed,  I  should  think,  even  if  it  ap- 
peared that  the  grantee  had  parted  with  all  his  interest  in 
the  patent,  he  might  still  enter  the  disclaimer,  if  the  attorney 
or  solicitor  general,  whose  permission  is  made  necessary, 
should  think  proper  to  allow  it  Here,  however,  it  appears 
the  party  who  entered  a  disclaimer  had  an  interest  in  the 
patent  to  the  extent  of  two-thirds. 

With  regard  to  the  plea,  I  was  at  first  in  favour  of  Mr. 
Cleasby*s  argument  that  the  plea  contains  one  connected 
proposition  and  a  single  defence ;  but  I  see  now  that  the 
words  of  the  statute  have  not  been  followed ;  and  I  think 
the  plea  is  ambiguous,  and  that  the  plaintifi^  might  be  put 
to  difficulty  in  knowing  how  to  meet  it. 
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Coleridge  J. — ^The  declaration  appears  to  me  to  be        1843. 
good.     The  disclaimer  has  been  made  by  the  party  who     ^^^^^ 
has ''obtained*'  the  letters-patent  within  the  meaning  of  9. 

the  statute.  I  think  the  words,  *'  assignee  or  otherwise/'  CtouoH. 
may  be  reconciled  with  our  construction  that  the  words, 
''the  person  who  has  obtained,** mean  the  original  grantee, 
for  the  words  "assignee  or  otherwise"  may  apply  to  a 
foreign  invention,  of  which  a  party  in  this  country  may  be- 
come the  assignee,  and  be  the  first  to  obtain  a  patent  in 
this  country  for  it.  With  regard  to  the  alleged  inconve- 
nience of  allowing  the  patentee  to  disclaim  at  any  time, 
although  he  has  parted  with  his  interest,  it  must  be  remem- 
bered that  the  sanction  of  the  attorney  or  solicitor  general 
is  necessary  to  the  disclaimer  in  the  first  instance,  and,  fur- 
ther, that  a  caveat  may  be  entered  against  the  disclaimer, 
and  the  propriety  of  allowing  the  disclaimer  be  fully  con- 
sidered. 

I  quite  agree  that  the  plea  is  bad  :  any  one  who  had  to 
advise,  and  say  what  was  the  defence  set  up  by  it,  would 
be  in  difficulty. 

WiOHTMAN  J. — It  is  only  by  a  forced  construction  that 
"obtained*'  in  the  statute  can  be  taken  to  mean  *' possessed 
of.*'  The  necessity  of  obtaining  the  sanction  of  the  law 
officers  of  the  crown  before  a  party  can  disclaim,  and  the 
power  of  opposing  the  disclaimer  by  caveat,  may  obviate 
the  inconvenience  suggested. 

I  think  the  plea  is  ambiguous. 

D.  Judgment  for  the  plaintiff. 
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P^j;^*  The  Queen  v.  Greene. 

Jan»  20th. 
Heldj  that  a     RULE  to  shew  cause  why  an  information  in  the  nature  of 
lor  was  dis-      a  quo  warranto  should  not  be  filed  against  Richard  Greene, 

qoalified  to  be  ^^  gjj^^  j,y  ^jjj^j  warrant  be  claimed  to  exercise  the  office 

a  relator  on  a  .  "^ 

motion  for  a     of  councillor  of  the  borough  and  city  of  Lichfield.     The 

?o  qoStSn^**    motion  was  made  on  the  ground  that  Greene  held  a  place 

the  validity  of  of  profit  under  the  corporation  at  the  time  of  his  election- 

another  town        The  motion  was  made  on  the  affidavits  of  the  town  clerk, 

councillor,  he   ^nd  of  Stephen  Brassingion  the  relator.    The  latter  stated 
haying  been  '^  **  ,.  .  .  .  •  r 

conusant  of      that  he  was  a  councillor  as  well  as  citizen  and  burgess  of 

Ssfore^'t^e*^"    the  city,  that  the  election  took  place  on  the  2nd  November, 

electioDy  been    and  that  on  the  6th  November,  before  himself,  he  being  such 

elation *nnd*   councillor,  and  Robert  Sharpe  another  councillor,  the  de- 

having  after-    fendant  made  and  subscribed  the  declaration  contained  in 

nistered  tohim  &°d  required  by  the  Municipal  Corporation  Act 

without  pro-         The  affidavit  of  the  defendant  stated,  that  he  had  an- 

test  the  decla-  ,,,.,,.. 

ration  requiivd  nounced  publicly  his  intention  to  become  a  candidate  for 

6^7/^4^ c76   ^^^  office  of  councillor,  and  had  circulated  handbills  an- 
8. 50.  nouncing  that  intention,  that  the  relator  was  necessarily 

informed  thereof,  and  canvassed  voters  in  the  opposite 
interest,  and  was  active  in  bringing  them  up  to  vote  at  the 
election  on  the  2nd  November,  and  '^  was  present  at>  and 
acquiesced  in  the  same,  and  that  afterwards,  on  the  Srd  No- 
vember, the  election  was  declared  and  published  with  the 
knowledge  of  the  said  relator,  by  the  alderman  and  as- 
sessors," and  that  the  defendant  afterwards  made  and  sub- 
scribed the  declaration  of  acceptance  of  office,  as  stated  in 
the  affidavit  of  the  relator. 

Sir  TF.  fV.  Follett  S.G.  (with  whom  was  Willmore)  shewed 
cause.  Any  objection  there  may  be  to  the  validity  of  the 
defendant's  election,  the  present  relator,  Stephen  Brassmg" 
ton,  is  estopped  from  taking  by  his  acquiescence  in  it.  In 
Rex  V.  Clarke  (a)  Lord  Kenyon  said,  that  the  Court  will  not 

(a)  1  East,  46. 
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listen  to   *'  a  corporator  who  has  acquiesced,  or  perhaps         134^. 
concurred,  in  the  very  act  which  he  afterwards  comes  to      ^-^n^^-^ 
complain  of.*'     This  rule  has  been  constantly  acted  on  by        ^  9.^'^" 
the  Court*     The  relator  was  himself  a  councillor;  he  in      OasEMB. 
that  capacity  administered  the  declaration  to  the  defendant, 
who  aubscribed  it  before  him ;  and  those  acts,  which  were 
perfectly  voluntary,  were  done  by  him,  after  being  present 
at  the  election,  and  being  acquainted  with  all  the  circum- 
stances of  it.     [He  was  then  stopped  by  the  Court.] 

Jervis  and  Coie  contri.  The  cases  which  establish  the 
principle  that  a  concurrence  prevents  an  impeachment  of 
an  election  are  all  distinguishable  from  this.  In  Rex  v. 
Siacejf  (a),  one  of  the  earliest  cases,  the  real  ground  of  the 
decision  was  that  expressed  by  Suller  J.  ''  Where  a  per- 
son assents  to  an  act,  and  derives  and  enjoys  a  title  under 
it,  it  shall  not  be  in  his  mouth  to  impeach  it."  In  all  the 
cases  in  which  the  relator  has  been  held  to  be  estopped,  he 
has  had  some  participation  in  the  invalid  election,  so  as  to 
have  placed  himself  in  some  degree  in  pari  delicto ;  or,  at 
all  events,  has  distinctly  acknowledged  the  validity  of  the 
election;  Rex  v.  Mortlock{b),  Rex  v.  Symmons(c),  Rex  v. 
CudUpp  (d),  Rex  v.  Clarke  (e).  Rex  v.  Trevenen  (/),  Rex  v. 
Sfythe  (g),  and  Rex  v.  Parkyn  (A).  He  is  not  estopped  by 
mere  silence  at  the  time  of  the  election,  nor  by  a  recogni- 
tion of  its  validity  afterwards. 

In  this  case  all  that  was  done  by  the  relator  was  purely 
ministerial,  and  in  the  exercise  of  his  duty;  and  it  cannot 
be  inferred  from  anything  he  did  that  he  in  any  manner  ac- 
quiesced in  the  validity  of  the  election.  It  was  his  duty  to 
administer  the  declaration  under  the  50th  sect.(t)  of  the 

(a)  1 T.  R.  4.  (g)6  B.  &  C.  S40;  S.  C.  9  D. 

(()  S  T.  R.  800.  &  R.  $86. 

(c)  4  T.  R.  9S3.  (A)  1  B.  &  Ad.  690. 

0^)  6  T.  R.  503.  (1)  <<That  no  person  elected  a 

(e)  1  East,  38.  mayor,  alderman  or  coancillor,  or 

(/)  S  B.  &  Aid.  339.  auditor  or  assessor  for  any  borough 
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1843.        Municipal  Cdrporation  Act.     Rer  v.  Ijedgard{a)  sliews 

jn    Q  that  the  oiBce  of  the  returning  officer  is  ministeriali  and  that 

V.  he  has  no  power  to  inquire  into  the  qualification  of  the  can- 

BEBHE,      dictates.     He  therefore  would  not  be  estopped  by  such 

participation,  and  i  fortiori  by  the  mere  administration  of 

the  declaration  a  councillor  would  not. 

Lord  Denman  C.  J. — I  think  this  is  a  good  objection. 
The  particular  facts  of  the  cases  cited  are  not  material,  the 
question  is  one  of  principle.  Can  a  man  who  has  concurred 
in  inducing  another  to  exercise  an  office,  be  here  heard  to 
contest  his  right  to  fill  it?  I  agree  that  a  mere  ministerial 
act  is  not  an  acquiescence,  but  that  must  be  understood  of 
acts  which  the  party  is  required  to  do. 

The  case  of  Rex  v.  Clarke  {b)  has  been  much  pressed 
upon  us,  but  I  think  on  examination  it  agrees  with  the  view 
I  take.  Lord  Kenyan  there  held  that  a  person  was  not 
concluded  from  impeaching  the  defendant's  title,  by  not 
having  opposed  his  election  to  an  office  of  magistracy,  and 
by  having  attended  corporate  meetings,  at  which  the  de- 
fendant presided  officially;  but  this  he  puts  emphatically 
upon  the  ground  of  necessity.  **  There  must,"  he  says, ''  be 
magistrates,  and  the  powers  of  government  cannot  stand  still 
till  the  validity  of  a  former  disputed  election  is  ascertained/' 
and  it  appears  that  the  objection  was  made  at  the  time  of 
the  election,  for  the  judgment  proceeds :  ''  In  this  instance, 
therefore,  the  relators  having  objected  to  the  defendant's 
election  to  the  office  of  an  alderman  at  the  time,  I  cannot 
think  that  their  not  having  opposed  his  election  since  to  a 
necessary  office  of  magistracy  is  such  an  acquiescence  in 

shall  be  capable  of  acting  as  such,  reqaired  to  administer  the  same  to 

except  in  administering  the  decla-  each  other)  a  declaration  in  the 

ration  hereinafter  contained,  until  words  or  to  the  effect  following, 

he  shall  have  made  and  subscribed  (that  is  to  say),"  &c. 

before  any  two  or  more  such  al-  (a)  8  A.  &  £.  545;  iS^.  C.  3  N. 

dermen  or  councillors  (who  are  &  P.  513. 

hereby  respectively  authorised  and  (6)  1  East,  38. 
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the  originml  defect  of  his  title,  as  precludes  them  from        1843. 

makine  this  application  within  the  time  allowed  by  law."      ^'^^'^^^ 
mi      .     ,  .       ,  ,         ..,,!„,     The  Queen 

i  bat  judgment  rests  simply  on  the  pnnciple,  that  the  alleged  «. 

acts  of  acquescence  were  necessary,  and  that  raises  a  dis-      Greene. 

tinetion  which  is  quite  satisfactory  to  me. 

Patteson  J. — The  argument  for  the  relator  is  put 
enturely  on  the  50th  section  of  the  Municipal  Corporation 
Act.  But  that  will  not  assist  him,  unless  we  construe  it 
to  make  it  obligatory  on  him  to  administer  the  declaration, 
and  that  he  could  not  refuse  or  even  remonstrate  agamst 
doing  so.  Even  if  the  act  be  merely  ministerial,  it  is  im- 
possible to  say  he  could  not  have  demonstrated  any  objec- 
tion he  bad  to  the  person  elected.  Here  the  relator  did 
not  protest  or  object  at  all,  and  the  defendant,  by  the  act 
of  the  relator  in  a  great  measure,  has  been  induced  to 
perform  those  duties,  the  performance  of  which  has  ren- 
dered him  liable  to  the  penalties  provided  by  the  statute. 

Coleridge  J. — I  am  entirely  of  the  same  opinion. 
This  case  is  within  the  principle  of  the  authorities  cited, 
that  a  party  shall  not  be  allowed  to  put  the  Court  in  mo- 
tion, when  he  has  concurred  in  the  very  act  of  which  he 
complains.  There  is  the  making  of  the  declaration;  how 
came  the  defendant  to  make  that  declaration  ?  The  relator 
administered  it.  If  he  had  no  power  to  refuse,  I  agree 
there  was  no  concurrence,  but  I  think  he  had.  If  a  man- 
damus had  been  moved  for  to  compel  him  to  administer  it, 
I  think  the  disqualification  of  the  defendant  would  have 
been  an  abundant  answer.  I  do  not  agree  in  the  argument 
that  if  the  relator  had  refused  to  administer  the  declaration 
the  defendant  would  have  been  liable  to  a  penalty,  or  that 
the  office  would  have  become  by  such  refusal  vacant. 

WiaBTMAN  J 4 — I  agree  in  the  general  principle  that  a 
relator  is  disqualified  who  concurs  in  assisting  the  party 
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1848. 
The  QoEEM 

9. 

Greene. 
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to  be  capable  of  acting.  Here  the  relator  knows  of  the  ob- 
jection to  the  person  elected,  and  nevertheless  voluntarily 
takes  a  step  which  makes  him  capable  of  acting. 


G, 


Rule  discharged  without  costs. . 


The  QuBBN  V.  The  Mayor,  Aldermen,  and  Burgesses  of. 
Monday,  SANDWICH,  (Ex  parte  Moubiltan). 

February  \ii. 

The  town         SiR  W.  IV.  FOLLETT  had  obtained  a  rule  to  shew 

council  of  a 

borough  under  cause  why  a  mandamus  should  not  issue  to  the  defendantSi 

^  76^8  66^'     commanding  them  to  prepare  and  execute  a  compensation 

has  jorisdic-     bond  to  Mr.  Mourilyan,  conditioned  for  the  payment  of  the 

sum  of  7620/.  7s.  Id. 

The  following  facts  appeared  upon  the  affidavits  on  which 

the  rule  was  obtained.     In  July,  1831,  Mr.  Mourilyan  was 

elected  town  clerk,  which  office  he  held  until  the  1st  of 


tion  U)  de- 
termine the 
whole  claim 
to  compensa- 
tion of  a 
borough  offi- 
cer. Who  has 

been  removed   January,  1836,  when  he  was  removed  by  the  town  council 
from  office, 
and  may  pro- 
nounce not 
onlj  on  the 
amount  to 
which  he  is 
entitled,  but 
whether  his 
office,  or  the 
tenure  of  it, 
was  such,  as 
CO  entitle  him 
to  any  thing. 

3.  Where 
therefore  the 
council  deter- 
mined that  a  removed  borough  officer  had  no  claim  to  any  compensation  whatever,  and 
stated  that,  in  case  their  decision  should  be  overruled  on  appeal  to  the  Lords  of  the 
Treasury,  they  reserved  the  right  of  disputing  the  amount  of  the  clum,  held  that  the 
council  had  not  neglected  to  determine  the  claim  so  as  to  be  bound  to  admit  it,  after 
the  lapse  of  six  months,  under  5  &  6  Will,  4,  c.  76,  s.  66. 

3.  The  Lords  of  the  Treasury  have  no  jurisdiction  to  determine  the  right  of  a  borough 
officer  to  compensation,  whether  he  has  lieen  removed  for  alleged  misconduct  or  other- 
wise ;  they  have  jurisdiction  as  to  nothing  but  the  amount  of  compensation. 


under  the  Municipal  Corporation  Act.  During  the  time 
he  held  the  office,  he  also  executed,  as  incident  thereto,  the 
duties  of  clerk  to  the  coroner,  treasurer  to  the  bridge 
fund  liberty  rate,  and  harbour  fund,  clerk,  attorney  and 
solicitor  and  law  agent  to  the  mayor  and  jurats  as  trustees 
of  the  harbour,  attorney,  solicitor  and  law  agent  to  the  cor- 
poration, and  to  the  mayor  for  the  time  being  as  returning 
officer  of  the  said  town,  port  and  borough,  clerk  to  the  court 
of  record,  clerk  of  the  peace,  and  clerk  to  the  magistrates, 
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according  to  the  immemorial  custom  and  usage  of  the  said        1849. 
lowo,  port  «id  borough.  ,^^^^ 

He  was  removed  from  office  on  political  grounds,  and  not  v. 

for  any  misconduct.  On  the  8th  September,  1 836,  he  delivered  ^slvDmcuf 
in  to  the  town  clerk  a  statement  of  the  emoluments  &c.  re- 
ceived by  him,  distinguishing  the  particular  office  in  respect 
of  which  they  were  received,  for  the  five  years  before  the 
passing  of  the  act,  and  claimed  7620/.  7s.  Id,,  as  compen- 
sation for  his  loss  of  office.  He  was  not  called  upon  to 
attend  any  meeting  of  the  town  council,  nor,  as  he  believed, 
did  the  council  at  any  time  take  the  claim  into  consideration 
as  to  the  amount  thereof,  but  on  the  1st  of  October,  1886, 
he  received  from  the  present  town  clerk  a  copy  of  the 
following  re$olution  of  the  council : ''  That  the  council,  con- 
sidering the  tenure  by  which  the  late  town  clerk  held  his 
office  of  town  clerk,  and  the  other  circumstances  of  the 
case,  are  of  opinion  that  his  claim  for  compensation  for 
the  loss  of  such  office  and  the  other  offices  which  he  states 
to  have  been  connected  therewith  is  inadmissible,  and 
that  the  council  do  hereby  disallow  the  same  accordingly, 
reserving  to  themselves  full  right,  in  case  this  decision 
shall  be  overruled  on  appeal,  (which  they  cannot  anticipate,) 
to  investigate  and  dispute  the  statements  on  which  such 
claim  is  founded." 

On  the  10th  of  March,  1837,  he  presented  his  petition 

of  appeal  to  the  Lords  of  the  Treasury,  wherein  he  stated 

that   it  appeared   that  his  claim  was   disallowed  on  the 

ground  of  the  tenure  by  which  he  held  his  office.     Subse- 

quently,  on  the  Lords  of  the  Treasury  sending  to  the  town 

coancil  a  copy  of  his  petition,  the  council  sent  to  the  Lords 

of  the  Treasury  a  statement,  in  which  their  arguments  were 

principally  directed  to  the  tenure  of  deponent's  office,  and 

in  which  were  the  words  following :     ''The  council  beg,  in 

the  first  place,  to  state  to  your  lordships,  that  they  did  not 

proceed  to  consider  the  details  of  the  said  claim,  being  of 

opinion  that  the  same  was  unfounded  in  toto,  and  incapable 
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1849.  of  beiDg  sustained,  on  the  ground  that  the  tenure  bj  which 
r^.    Q  the  said  J.  M.  held  his  office  was  not  such  as  to  create  anj 

o.  title  to  compensation  for  the  loss  thereof,  within  the  meaning 

^ilvD^ttf  o{5tc6  mU.  4,c.  76,  the  said  office  haWng  neither  been 
held  for  life  by  the  said  J»  M.,  ndr  under  such  circumstances 
as  to  raise  a  just  expectation  that  his  office  should  continue 
for  his  life."  The  town  council  in  this  statement  eipressed 
their  desire,  in  the  event  of  the  Lords  of  the  Treasury  de- 
termining  against  them  on  the  principle  of  the  claim,  that 
they  might  have  an  opportunity  of  answering  it  in  detail, 
and  shewing  it  to  be  excessive.  In  March,  1838,  at  the 
request  of  the  Lords  of  the  Treasury,  he  furnished  them 
with  a  statement  of  the  particulars  of  the  sums  claimed 
under  each  head  of  office  in  each  year,  amounting  to  2030/. 
9<*  lid.  for  the  five  years  in  the  aggregate,  but  at  the  same 
time  stated  that,  as  the  town  council  had  permitted  the 
six  months  limited  by  5  8c  6  fVilL  4,  c.  76,  s.  66,  for  an 
examination  into  the  particulars  of  the  claim,  to  expire 
without  having  made  such  examination,  they  were  now 
concluded  as  to  the  amount  of  such  claim,  and  that  he  was 
advised  their  lordships  had  no  original  jurisdiction,  nor  any 
power  otherwise  than  upon  appeal  to  examine  into  such 
amount,  and  that,  the  town  council  having  refused  all  com- 
pensation on  the  ground  of  the  tenure  of  his  office,  that, 
being  the  only  subject  of  appeal,  was  the  only  subject  for 
their  lordships*  determination.  In  November,  1838,  their 
lordships  having  taken  the  whole  case  into  consideration, 
both  as  regarded  the  tenure  of  the  office,  and  the  amount 
of  the  emoluments  received  by  him,  awarded  him  an 
annuity  of  60/.  for  life. 

The  town  council  were  willing  to  execute  a  bond  to 
secure  the  above  annuity. 

From  the  affidavits  in  opposition  to  the  rule,  it  appeared 
that  the  town  clerk,  by  direction  of  the  mayor,  on  the  receipt 
of  Mr.  M,*s  claim,  sent  a  copy  to  each  member  of  the 
council ;   that  a  few  days  afterwards,  on  the  £7th  Sep- 
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tember^  the  council  met,  and,  after  taking  the  claim  into 

consideration,  came  to  the  resolution  set  out  in  Mr.  Mh    _.    ^ 

.  '  The  QuExw 

affidavit.     That  the  council  came  to  the  resolution,  with  «. 

reference  to  the  tenure  of  the  office  in  question,  and  sJI^dwigh!* 
the  other  circumstances  of  the  case^  and  being  of  opinion 
that,  as  the  compensation,  if  any  due  to  him,  was  at  most  a 
trifling  or  nominal  sum,  it  was  better  to  disallow  the  whole 
claim*  That  the  council,  considering  the  total  amount  of 
the  claim,  under  the  various  heads  into  which  the  same  was 
divided,  was  exaggerated  and  excessive  with  reference  to 
the  tenure  of  the  office,  deemed  it  unnecessary  to  go  into 
the  figures  to  ascertain  whether  Mr.  M.  had  made  more  or 
less  profit  from  his  offices  than  was  set  forth  in  his  state- 
ment. That  the  council  had  considered  it  unnecessary  to 
call  Mr.  M.  before  them,  because  they  had  sufficient 
means  of  considering  his  claim  in  his  absence. 

The  affidavits  differed  in  their  statement  as  to  the  tenure 
of  the  office,  but  it  appeared  that,  though  there  was  an 
annual  election,  the  same  person  had  always  continued  in 
office  for  life. 

Ketly  and  TF.  JET.  Wais(m  shewed  cause  (a). 

Sir  W.  W.  Fottett  S.  O.  and  fVkiiehurst  contrd. 

The  substance  of  the  argument  sufficiently  appears  in 
the  judgment  of  the  Court.  The  case^  cited  were  Reg.  v. 
Mayor  S^c.  of  Swansea  (6),  Reg.  v.  Mayor  tfc.  of  Carmar^ 
ihai(e).  Ex  parte  Lee{d),  Reg.  v.  The  Corporation  of 
Warwick  {e\  Reg.  v.  Mayor  S^c.  of  Newbury  {f),  Rexy. 

(a)  In  Michaelmas  term  last,  D.  S5, 

(Nov.  18X  before  Lord  DemnanC.  (iQ  7  A.  ft  £.  139;  8.  C.  9  N. 

J^  WiOimmf  Coieri^ge  aad  Wight-  ft  P.  03. 

Man  Js.  (e)  10  A.  &  £.386;  iS.  C.  3  P. 

{h)  11  A.  &  £.  W;  S.  C.  3  P.  &  D.  499. 

h\).\6.  if)  lG.ftD.368. 
(t)UA.&£.9;  iSLC.8P.ft 
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Mayor  i^c:  of  Bridgewaier^a),  Reg.  v.  The  Lords  CommM- 

^    ^  nofiers  of  the  Treasury  (b). 

TTieQuEEn  -^  ^^'  Cur.adv.vult. 

p. 
Mayor,  Sec.  of 

ANDwicH.         l^fi  Denman  C.J.  now  delivered  the  judgment  of  the 

Court  as  follows: — This  was  a  rule  for  a  mandamus  to  the 

town  council  of  the  borough  of  Sandwich  directing  them 

to  affix  the  common  seal  to  a  bond  securing  the  sum  of 

7620/.  7s.  id.  to  John  Mourilyan,  as  a  compensation  for 

the  loss  of  certain  offices  of  profit  under  the  corporation, 

from  which  he  was  removed  upon  the  passing  of  the  5  &  6 

tVW.  4,  c.  76. 

It  was  not  disputed  that  he  had  held  these  offices  (among 
others  that  of  town  clerk)  at  the  passing  of  the  act,  nor  that 
he  had  been  removed,  and  in  due  time  sent  in  his  claim  for 
compensation  and  statement  under  the  66th  section  of  the 
act.  It  was  now  contended  on  his  behalf  that  upon  the 
claim  so  sent  in  the  town  council  had  not  within  sis  calen- 
dar months  come  to  any  determination,  and,  therefore,  that 
within  one  of  the  provisoes  of  the  section  ''  such  claim  was 
to  be  considered  as  admitted."  This  was  denied  on  behalf 
of  the  town  council,  and  raises  the  first  and  most  material 
point  in  this  case. 

It  appears  from  the  affidavits  that  in  September,  1 836, 
Mr.  Mourilyan  sent  in  his  statement  and  claim,  amounting 
to  the  sum  above  stated,  a  copy  of  which  was  sent  by  the 
new  town  clerk  to  each  member  of  the  council,  and  in  the 
same  month  the  council  was  summoned  by  the  mayor  to 
meet,  in  order  to  consider  and  determine  on  them.  Mr. 
Mourilyan  was  not  called  on  in  the  interval  for  any  ex- 
planation, nor  was  he  summoned  to  be  in  attendance  on 
the  meeting,  but  on  the  day  fixed  the  council  met,  took  the 
matter  into  consideration,  and  after  much  discussion  came 
to  a  resolution.  [His  lordship  then  read  the  resolution  set 
out  as  above.] 

(a)  6  A.  «c  £.  839;  S.  C.  1  N.         (b)  10  A.  ft  E.  S74;  S.  C.  9  P. 
&  P.  466.  8r  D.  498. 
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Soon  after,  but  it  does  not  appear  precisely  on  what  day,         1842. 

thu  resolution  was  communicated  to  Mr.  AtoitrHuaii.  and    .^^^^^^ 

.  .  The  Queen 

he,  acting  under  the  impression  which  at  that  time  pre-  9. 

Tailed  generally,  appealed  to  the  Lords  of  the  Treasury.  ^yor,&c.of 

This,  however,  he  did  not  do  until  the  18th  March,  ]837> 

lod  in  the  proceedings  on  this  appeal  both  parties  raised 

before  their  lordships,  and  their  lordships  entertained,  the 

question  of  Mr.  Mourilyan^s  right  to  any  compensation. 

In  the  result  they  were  of  opinion  that  Mr.  Momilyan  was 

entitled  to  compensation;  they  thereupon  went  on  to  settle 

the  amount  of  that  compensation,  and  directed  the  town 

council  to  execute  a  bond  for  securing  to  him  the  sum  of 

60^.  a  year. 

The  council  have  always  been  ready  to  fulfil  this  award, 
but  he  is  dissatisfied  with  it,  and  now  insists  upon  his  right 
to  the  full  amount  of  his  original  demand  as  an  admitted 
claim  under  the  proviso  above  alludell  to, 

This  rule  cannot  be  made  absoluCe  in  its  present  form, 
if  the  town  council  have  determined  on  the  claim  in  the 
first  instance,  because  then  it  cannot  be  considered  as  hav* 
ing  been  admitted  by  them,  nor  can  it  be  moulded  into 
any  other,  if  the  Lords  of  the  Treasury  had  jurisdiction 
to  entertain  that  question,  which  was  submitted  to  them 
by  the  present  applicant  himself;  for,  if  they  had  jurisdic- 
tion, they  have  already  decided,  and  decided  finally,  both 
on  the  right  and  the  amount  to  which  he  is  entitled. 

Both  these  points,  therefore,  were  discussed  in  the  ar- 
gunent,  and  upon  consideration  we  are  of  opinion  that  the 
council  must  be  considered  as  having  determined  on  the 
claim  in  Sept.  1836.  It  is  quite  clear  that  the  claim,  as 
submitted  to  the  council,  embraced,  and  could  nut  but  em* 
brace,  the  question  both  of  right  and  of  amount,  and,  what* 
ever  may  be  thought  of  the  nature  of  the  jurisdiction  of  the 
Lords  of  the  Treasury,  it  is  equally  clear  that,  in  the  first 
instance,  the  statute  confers  on  the  town  council  the  right 
to  enter  into  both  questions.  Such  a  right  is  necessarily 
implied  from  the  fact  that,  in  every  case,  in  the  first  instance, 

VOL.  n. — o.  D.  D 
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1842.        both  these  questions  must  be  involved  in  the  claim  made ; 
Vj^"^      the  officer  alleges  his  right  to  be  compensated,  and  he 
9.  states  the  amount  to  which  by  the  calculations  prescribed 

^ANDwtcH^^  by  the  act  he  thinks  he  is  entitled.  This  complex  claim 
then  is  by  the  statute  to  be  made  to  the  councili  and  this 
of  course  they  are  to  consider.  But  it  is  quite  unreasonable 
on  the  one  hand  to  assert  that,  if  they  deny  the  right,  they 
thereby  determine  nothing,  and  so,  by  the  operation  of  the 
provisoi  at  the  end  of  six  months,  admit  the  amount,  in 
effect  admit  the  whole  claim,  including  therein  that  which 
they  have  denied  ;  or,  on  the  other  hand,  that,  if  they  de* 
liberate  on  and  deny  the  right,  they  must  still  go  on  to 
ascertain  contingently  the  amount,  when  it  may  well  be  that 
the  very  question  of  amount  may  be  affected  by  the  rea- 
soning and  grounds  on  which  they  decide  against  the  right; 
60  that,  if  they  should  turn  out  to  be  wrong  in  the  latter, 
it  may  be  necessary  for  them  to  reconsider  their  decision 
as  to  the  former.  The  language  of  the  aection  is  quite 
clear,  that  the  whole  claim  mutt  come  before  them  in  the 
first  instance ;  and,  as  we  hav«  before  observed,  that  claim 
presents  two  matters  for  their  consideration — if  they  decide 
in  favour  of  the  applicant  as  to  the  right,  it  becomea  ne* 
cessary  to  go  on  to  consider  the  amount,  and  in  that  case 
a  neglect  to  proceed  further  to  that  consideration  would 
bring  the  case  within  the  ptx>viso,  but  an  adverse  decision 
on  the  right  amounts  to  a  determination  on  the  whole 
claim — ^it  in  fact  disposes  of  the  whole.  The  solicitor- 
general  was  driven  therefore  to  contend  that  the  council 
had  nothing  to  do  but  with  the  amount,  and,  if  that  were 
conceded  to  him,  it  would  certainly  follow  in  this  case  that 
they  had  done  nothing,  for  they  admit  that  they  did  not 
enter  into  any  consideration  of  that  matter ;  but  we  are  sa- 
tisfied that  there  is  no  foundation  for  this  argument,  mad 
consequently  th)at  this  rule  cannot  be  made  absolute  in  the 
terms  prayed^ 

The  question  which  next  arises,  and  which  was  argued 
very  folly,  is  whether  the  Lords  of  the  Treasury  had  any 
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jurisdiction  to  decide  on  the  qaestion  of  the  right.    In  two        is43. 

cues,  the  Warwick  and  Newbury,  where  the  applicant  had      ^-^v*^^ 

been  continued  or  reappointed  and  then  dismissed  from  his  ^^ 

oflke,  we  have  held  that  they  had  not;  that  their  jurisdic-  ^yo^*  &c.  of 

tion  was  confined  to  settling  disputes  as  to  the  amount ; 

and,  although  the  apph'caats  had  there  been  themselves 

the  parties  to  bring  the  question  of  right  before  them,  we 

did  not  think  them  thereby  precluded  from  agitating  the 

same  question  before  this  Couxt^  which  we  have  held  to  be 

the  only   proper  tribunal  to  decide  it;  on  the  one  hand 

those  decisions  are  said  to  govern  the  present,  on  the  other 

not  to  apply,  but  to  be  confined  to  cases  arising  under  the 

last  proviso  in  the  section ;  and  upon  this  point  we  have  en^* 

teitained  some  doubt.    But  upon  consideration  we  think 

theie  is  the  same  limit  to  the  appellate  powers  of  the  Lords 

of  the  Treasury  under  both  parts  of  the  section ;  the  prin- 

pie»  on  which  we  held  that  they  were  restrained  to  the 

question  of  amount  in  cases  under  the  concluding  proviso, 

equally  applies  to  cases  in  the  earlier  part  of  the  section, 

though  there  are  some  differences  in  the  circumstances; 

but  questions  of  law  and  fact  as  difficult  and  complicated 

may  arise  under  the  latter  as  under  the  former.     Nor  do 

the  words  of  the  section  point  to  any  distinction  in  this 

respect,  indeed  all  the  same  provisions  and  detail  which  are 

enacted  in  the  former  part  of  the  section,  and  none  other, 

must  be  considered  as  incorporated  and  re-enacted  in  the 

proviso. 

We  come  to  the  conclusion,  therefore,  that  the  writ  can- 
not  issue  in  the  terms  prayed  for,  because  the  claim  cannot 
be  taken  to  have  been  admitted  by  the  town  council ;  but, 
as  the  Lords  of  the  Treasury  had  no  jurisdiction  to  con- 
sider the  question  of  right,  we  think  there  are  materials  for 
moulding  the  rule,  and  that  the  writ  may  issue  to  the  town 
council  commanding  them  to  make  compensation  generally : 
to  this,  if  they  please,  they  may  make  a  return,  and  bring 
before  us  the  question  of  right,  which  has  not  been  dis- 
cussed by  either  party  in  the  present  argument;  or,  if  they 
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1849.         should  choose  to  obey^  and  award  Mr.  Mourilyan  the  same 

^-^^'^      sum  which  the  Liords  of  the  Treasury  have  already  awarded 

V.  him^  he  may,  if  he  shall  be  so  advised,  appeal  to  their 

Mayor,  &c.  of  lordships  in  the  hopes  of  procuring  a  decree  for  a  larger 

amount. 

Rule  absolute  for  the  town  council 
D.  to  award  compensation. 


JWrf^,  HiNTON  V.  DiBBiN  and  others. 

Jan,  Sls^ 

The  iWiU,  4,   THE  declaration  stated  that  the  defendants  before  and  at 

tects  a  carrier    the  times  hereinafter  next  mentioned  were,  and  from  thence 

from  liability  hitherto  have  been,  common  carriers  of  goods  and  chattels 
even  for  gross  ^  ^  ^  . 

negligence  in     for  hire  from  London  to  Calne,  in  the  county  of  Wilts,  and 

ancTttL^oiher'  thereupon  certain  persons,  to  wit,  Messrs.  Springfield  &c. 
goods  therein  heretofore  and  before  the  commencement  of  this  suit,  to 
above  the  va-  ^''^  ^^  &c*  ^^  ^^^  office  of  the  defendants  at  Gerard's  Hall, 
lue  of  10/.  un-  Basing  Lane,  in  the  city  of  London,  on  behalf  of  the  plain- 
tiro^  of  their  tiff,  caused  to  be  delivered  to  the  defendants,  and  they  then 
carrier^iheir*^^  accepted  and  received  from  Messrs.  Springfield  &c.  on 
value  and  na-    behalf  of  the  plaintiff  two  parcels  or  bales  containing  &c. 

dared  tnd  an  '®  ^'^^>  ^^^^  ^^^^^  ^^  ^'''^  ^^  ^^^  plaintiff  &c.  to  wit,  of  the 
agreement  en-  value  of  500/.,  to  be  safely  and  securely  carried  and  con- 
pay  the  eitra    v^y^d  by  the  defendants  from  London  to  Calne,  and  there 

charge  for         gj  Calne  safely  and  securely  to  be  delivered  to  the  plaintiff 

them,  as  pro-  . 

vided  by  sec-    for  a  certam  reasonable  reward  8cc.     Yet  the  defendants, 

''^"  ^'  not  regarding  their  duty  as  such  common  carriers,  did  not 

nor  would  safely  or  securely  carry  or  convey  the  said  par- 
cels or  bales  and  their  contents  aforesaid  from  London  to 
Calne,  nor  there  at  Calne  safely  or  securely  deliver  the 
same  to  the  plaintiff,  but,  on  the  contrary,  the  defendants 
so  conducted  themselves  in  the  premises,  that  by  and 
through  the  misfeasance^  gross  negligence  and  wrongful  con^ 
duct  of  the  defendants,  and  not  otherwise,  one  of  the  said 
parcels  or  bales,  and  the  contents  of  the  same,  being  8cc., 
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to  wit,  of  the  value  of  ^iSOl.,  afterwards,  to  wit,  on  8cc.,  be-        184S. 
came  and  were  wholly  lost  to  the  plaintiff  &c. 

Plea.     That  after  the  passing  of  a  certain  act,  &c.  (I 
IfUL  4,  c.  68),  and  before  and  at  the  time  of  the  delivery 
to  them  of  the  said  two  parcels,  the  defendants  were  com- 
mon carriers  of  goods  and  chattels  by  land  for  hire,  by.  a 
certain  public  conveyancCi  to  wit,  a  van,  from  London  to 
Calne,  and  the  defendants  had  also  before  and  at  the  time 
of  the  delivery  of  the  said  two  parcels,  in  pursuance  of  the 
said  act,  notified,  published  and  stated  in  and  by  a  notice-* 
aflked  in  legible  characters  in  a  public  and  conspicuous 
part  of  the  said  office,  where  the  said  two  parcels  were  de- 
livered to  them,  that  is  to  say,  in  a  public  and  conspicuous 
part  of  their  office  at  Gerard's  Hall,  Basing  Lane,  in  the 
city  of  London  aforesaid,  and  at  which  office  parcels  then 
were  and.  still  are  received  by  them  for  the  purpose  of  con? 
veyance  by  their  said  van,  and  in  which  said  notice  there 
was  then  and  there,  in  such  legible  characters  as  aforesaid, 
notified,  published,  stated,  and  set  forth  the  increased  rates 
of  charge  required  by  them  to  be  paid  over  and  above,  the 
ordinary  rate  of  carriage,  as  a  compensation  for  the  greater 
risk  and  care  to  be  taken  for  the  safe  conveyance  of  the 
articles  in  the  said  act  of  parliament  and  notice  specified 
and  mentioned,  and  which  said  notice  was  and  is  as  follows, 
that  is  to  say, — "  In  pursuance  of  an  act  of  parliament  passed 
in  the  first  year  of  the  reign  of  his  Majesty  King  William 
the  4th,  cap.  68,  intituled,  *  An  Act  for  the  more  effectual 
Protection  of  Mail  Contractors,  Stage  Coach  Proprietors, 
and  other  Common  Carriers  for  hire  against  the  Loss  of  or 
Injury  to  Parcels  or  Packages  delivered  to  them  for  Conr 
veyance  or  Custody,  the  Value  and  Contents  of  which  shall 
not  be  declared  to  them  by  the  Owners  thereof,'  notice  is 
hereby  given,  that  for  any  package  or  passengers'  luggage, 
cootaining  &c.  (enumerating  the  various  other,  excepted 
articles  in  the  first  section  of  the  act,  and  silks  in  a  manu- 
factured or  unmanufactured  state,  and  whether  wrought  up 
or  Dot  wrought  up  with  other  materials,)  or  any  of  them,  to 
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184$.        a  greater  amount  in  value  than  ten  pounds,  the  increased 
rates  of  charge,  over  and  above  the  common  and  ordinary 
rate  of  charge  for  carriage,  are  as  follows.    (Then  follo^red 
DiBBW.      |i,g  charges.) 

That  the  plaintiff,  before  and  at  the  time  of  the  delivery 
of  the  said  parcels  to  the  defendants,  had  notice  of  the  pre- 
mises, and  the  said  increased  rates  of  charge  so  required 
to  be  paid  by  the  notice  were  due  and  reasonable  and  pro-^ 
per  rates  of  charges  in  that  ]i)ehalf.    That  at  the  time  €yf 
the  delivery  to  them  of  the  parcels  to  be  carried  for  hire  by 
the  said  public  conveyance  as   aforesaid,  and  continually 
from  thence  until  the  loss  in  the  declaration  mentioned, 
there  was  contained  in  the  parcels  certain  articles  and  pro- 
perty of  the  description  in  the  said  act  of  parliament  and 
notice  mentioned,  that  is  to  say,  silk  in  the  said  declaration 
mentioned,  and  no  other  article  or  property  whatsoever, 
and  that  the  value  of  the  articles  and  property  contained 
in  each  of  the  said  parcels  respectively  then  and  during  alt 
the  said  time  aforesaid,  far  exceeded  the  sum  of  10/.    That 
at  the  time  of  the  delivery  of  the  said  parcels  to  the  de- 
fendants at  the  said  oiBce  as  aforesaid,  for  the  purpose  of 
being  carried  as  aforesaid,  the  value  or  the  nature  of  the 
said  articles  and  property  so  contained  in  the  said  parcels 
as  aforesaid,  was  not  nor  were  they  at  any  other  time  what- 
soever  declared  by  the  plaintiff  or  by  the  person  sending 
and  delivering  the  same  to  the  defendants  or  to  the  person 
receiving  the  said  parcels  on  their  behalf,  nor  was  the  said 
increased  charge  so  mentioned  and  contained  in  the  said 
notice  as  aforesaid,  or  any  engagement  to  pay  the  same  then 
or  any  other  time  whatsoever,  offered  or  tendered  to  or 
accepted  by  the  defendants,  or  the  person  receiving  the  said 
parcels,  or  any  other  person  or  persons  whatsoever  on  their 
behalf.    Verification. 

Replication,  That  the  defendants  did  not  use  due  dili- 
gence in  and  about  the  carrying  and  conveying  the  goods 
and  chattels  in  the  declaration  mentioned  to  have  been 
delivered  to  them  for  the  purpose  in  the  declaration  men- 
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tioned,  but  on  the  contrary  thereof  that  the  defendants,  as 
•uch  carriers  as  aforesaid,  were  in  and  about  the  premises 
guilty  of  SHch  gross  and  culpable  negligence  and  wrongfiil 
and  improper  conduct,  that  by  and  through  their  gross  and 
utter  neglect,  wilful  default,  and  entire  and  absolute  want 
of  care  and  caution  in  the  premises,  and  not  otherwise,  the 
said  bale  was  lost  as  in  the  declaration  mentioned.  Veri- 
fication. 

Rejoinder.     That  at  the  time  of  the  delivery  to  them  of 
the  parcels  or  bales  in  the  declaration  mentioned  the  defend- 
ants were  the  proprietors  of  the  public  conveyance  in  which 
the  same  were  to  be  carried  and  conveyed  from  London  to 
Calne ;  and  the  parcels  or  bales  were  delivered  to  them  to 
be  carried  and  conveyed  in  the  usual  and  ordinary  course  of 
basiness.     That  soon  after  the  delivery  thereof,  that  is  to 
say,  on  the  day  and  year  in  the  declaration  mentioned,  the 
defendants,  in  the  due  and  usual  and  ordinary  course  of 
business,  safely  and  securely  delivered  the  parcels  or  bales 
to  certain  servants  then  in  the  employ  of  them  the  defend- 
ants as  such  common  carriers  as  aforesaid,  to  wit,  to  A. 
and  fi.,  who  then  and  from  thence  until  and  at  the  time 
of  the  loss  in  the  said  declaration   mentioned,  had    the 
care  and  conduct  of  the  said  public  conveyance,  in  which 
the  parcels  or  bales  were  to  have  been  carried  and  con- 
veyed from  London  to  Calne,  and  which  parcels  or  bales 
were  then,  to  wit,  at  London,  safely  and  securely  placed 
and  deposited  in  the  said  public  conveyance  in  order  to  be 
carried  and  conveyed  as  aforesaid,  and  the  bale  or  parcel  in 
the  declaration  mentioned  to  have  been  lost  was  lost  there* 
out  and   therefrom  in   the  course  of  the  journey  of  the 
public  conveyance  from  London  towards  Calne,  and  whilst 
the  same  was  under  thecare  and  conduct  of  the  said  servants 
of  the  defendants.    That  the  want  of  diligence,  negligence, 
and  wrongful  and  improper  conduct,  neglect,  default,  and 
want  of  care  and  caution  in  the  declaration  and  replication 
to  the  plea  mentioned,  were  not  nor  was  any  part  thereof 
the  perwnal  want  of  diligence,  negligence,  wrongful,  or 


40 


1842. 


CASES  IN  THE  QUEEN  8  BENCH, 

improper  conduct,  neglect,  default,  or  want  of  care  and 
caution  of  the  de/'eudanis  or  anjf  or  either  of  them,  but  was 
the  want  of  diligence,  negligencci  and  wrongful  and  impro* 
per  conduct,  neglect,  d«:fault,  and  want  of  care  and  caution 
of  the  said  servants  so  in  the  employ  of  the  defendants*  as 
such  common  carriers  as  aforesaid,  and  who  so  had  the 
care  and  conduct  of  the  said  public  conveyance  at  the  time 
of  the  loss  of  the  said  parcel  or  bale  as  iu  the  said  declara- 
tion mentioned  Verification. 
General  demurrer  and  joinder. 

The  case  was  argued  in  Michaelmas  term  Ia8t((?)  by 

Erie  in  support  of  the  demurrer,  and 

Sir  IV.  W.  Fo/leti  S.  G.  contra. 

Cur,  adv.  vuli. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  as  follows : — The  declaration  in  this  case  states  the 
defendant  to  be  a  common  carrier  for  hire,  and  that  the 
goods  iu  question  (silk)  were  lost  **  by  the  misfeasance,  gross 
negligence,  and  wrongful  conduct  of  defendant  as  such 
carrier.''  Plea,  that  defendant  being  a  carrier,  after  the 
passing  of  1  Will.  4,  c.  88,  caused  to  be  duly  published  a 
notice  of  the  increased  rate  of  charge  for  the  articles  in  the 
said  act  and  notice  specified  (silk  included),  that  the  silk  was 
above  the  value  of  10/.  the  nature  of  the  article  not  declared, 
and  that  no  payment  was  made  or  engagement  to  pay  ten- 
dered. Replication,  that  defendants,  as  such  carriers^  were 
guilty  of  such  gross  and  culpable  negligence  and  wrongful 
and  improper  conduct,  that  by  their  gross  and  utter  neglect, 
wilful  default,  and  entire  and  absolute  want  of  care  and 
caution  the  said  silk  was  lost.  Rejoinder,  that  the  silk 
was  entrusted  by  defendants  for  carriage  to  certain  servants 
(naming  them),  that  the  same  was  lost  when  under  the  care 

(a)  Nov.  12th,  before  Lord  Denman  C.  J.,  WUliamt,  Coleridge  and 
Wightman  J8. 
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and  conduct  of  such  servantSi  negativing  any  want  of  dili-        1842. 

gence  or  care  in  defendants  themselves.    To  this  there  is  a 
general  deoiurrer. 

Upon  this  state  of  the  pleadings  the  question  for  our  de- 
cision (as  admitted  in  the  argument  on  both  sides)  is  whe- 
iher,  since  the  passing  of  the  said  act>  a  carrier  is  liable  for 
the  loss  of  goods  therein  specified  by  reason  of  gross 
n^ligence.  For  although  in  tlie  declaration  the  word 
"  misfeasance"  is  used,  which,  in  some  cases,  as  will 
be  seen  hereafter  (and  especially  in  Sleai  v.  Fagg  (a)  and 
Owen  V.  Burnett  (6) ),  is  understood  as  implying  conduct  in 
the  carrier  distinguishable  from  negligence,  conduct  which 
(in  the  language  of  Lord  EUenborough  in  Beck  v.  Evam{i:)) 
**  divests  him  wholly  of  the  character  of  a  carrier/'  yet  in  the 
replication  the  expression  is  dropped,  and  the  conduct  at- 
tributed to  the  defendants  is  negligence  as  carriers  and  that 
only.  In  putting  an  interpretation  upon  this  statute  for 
the  first  time  we  necessarily  feel  the  case  to  be  one  of  con- 
siderable importance,  both  because  it  is  the  first,  and  also 
because  it  regards  a  subject  upon  which  much  doubt  and 
uncertainty  have  existed,  making  it  expedient  therefore  that 
the  question  should  be  finally  settled.  In  deciding  upon 
this  statute  we  must  of  course  be  regulated  by  its  language, 
and  the  state  of  the  law,  at  the  time  of  its  passing,  is  ma- 
terial only  so  fieir  as  it  enables  us  to  discover  the  mischief  for 
which  it  was  intended  to  apply  a  remedy.  But  in  that 
point  of  view  it  may  be  useful  to  consider  the  actual  posi- 
tion of  carriers  with  respect  to  liability  for  the  loss  of 
goods,  notwithstanding  the  notices,  to  restrict  that  liability, 
which  had  been  for  some  time  almost  universally  adopted. 
In  the  first  place  then  it  had  been  decided  by  all  the  courts 
that  a  carrier  is  liable  for  the  loss  of  articles  above  the 
amount  mentioned  in  the  usual  notice,  though  not  paid  for 
accordingly,  where  he  is  guilty  of  what  in  so  many  cases 
is  called  ''  gross  negligence/'    This  was  the  precise  point 

(a)  5  B.  ft  Aid.  34«.  (c)  16  East,  944. 

{k)  S  a  ft  M.  353. 
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1849.        decided  in  the  Exchequer  in  the  case  of  Bodenkam  ▼•  Ben^ 
nett  {a\  a  case  often  cited  and  relied  on  in  support  of  this 
doctrine.    There  the  usual  notice  had  been  giveui  and  tha 
parcel  lost  was  of  much  greater  value  than  the  sum  men- 
tioned in  that  notice.    The  like  decision  took  place  in  the 
Court  of  Common  Pleas,  under  similar  circumstancesi   in 
the  case  of  Smith  v.  Home  and  oth€r${b),  the  chief  justice 
reporting  that  the  only  question  submitted  to  the  jury  was 
whether  the  carrier  had  been  guilty  of  gross  negligence,  and 
that  direction  was  sustained  by  the  Court.    And  in  this 
Court  also,  in  the  case  of  Birkeit  v.  Willan  and  others  (c), 
a  new  trial  was  granted  expressly  upon  the  ground  that 
Lord  Tenterden  had  omitted  to  inform  the  jury  that  the 
carrier  would  be  liable  for  gross  negligence,  though  in  that 
case  also  the  usual  notice  was  proved,  and  the  value  of  the 
goods  lost  much  exceeded  the  amount  therein  specified. 
It  is  true  that  in  the  case  of  Batsonv.  Dosovan (d),  where  a 
parcel  of  bankers*  notes,  of  the  value  of  4000/.  and  up- 
wards, was  delivered  to  a  carrier  without  any  communica- 
tion of  its  contents,  the  learned  judge  who  tried  the  cause 
left  two  questions  to  the  jury,  the  first  being  <'  whether 
the  plaintiffs  dealt  fairly  by  the  defendants  in  not  apprising 
them  that  the  box  contained  articles  of  value,"  and  the  ver- 
diet  found  for  the  defendants  upon  that  direction  was  sup* 
ported.    But  the  Court  was  not  unanimous  in  the  decision, 
and  the  dissenting  judge  differed  mainly  because  he  con- 
sidered  the  leaving  such  preliminary  question  in  favour  of 
the  carrier  to  be  a  novelty  and  unwarranted  by  any  autho- 
rity.    And  in  the  cases  already  mentioned  (there  being 
many  others  to  the  same  effect)  no  such  point  was  made, 
but  the  only  question  was  whether  there  was  gross  negli- 
gence in  the  carrier.     In  a  subsequent  case  in  this  Court, 
Sleai  and  others  v.  Fagg  (e),  the  carrier  was  held  liable  for 
the  loss  of  a  parcel  of  great  value,  notwithstanding  the 

(a)  4  Price,  31.  ((Q  4  B.  &  Aid.  83. 

(6)  8  Taunt.  144.  (e)  5  B.  &  Aid.  84S. 

(c)  2  B.  &  Aid.  356. 
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usm)  notice  by  him  and  want  of  notice  to  him.    That  case         1849. 
ttiidoiibtedly  was  decided  chiefly  upon  the  ground  of  niis- 
feasance,  as  before  explained.    But,  as  it  was  impossible  to 
impute  to  the  carrier  a  wilful  purpose  of  destroying  or  losing 
the  parcel,  it  seems  difficult  to  distinguish  the  case  in  kind 
from  others  where  negligence^  more  or  less  in  amount^  has 
been  the  cause  of  the  loss,  and  the  carrier  has  been  held  lia- 
ble accordingly.     It  surely  bears  no  resemblance  to  the  in- 
stance of  **  misfeasance"  put  by  Mr.  Baron  Bay  ley  in  the 
<»se  of  Owen  ▼.  Burnett  (a),  which  is  **  dashing  a  package  of 
glass  against  the  ground."    At  all  events  such  a  case  may 
well  be  supposed  to  have  been  in  the  contemplation  of  the 
legislature,  when  passing  the  act  expressly  for  the  purpose 
(as  we  shall  see  presently)  of  relieving  carriers  from  respon- 
sibility.    Again,  when  we  find  '^  gross  negligence"  made 
the  criterion  to  determine  the  liability  of  a  carrier  who  has 
given  the  usual  notice,  it  might  perhaps  have  been  reason- 
ably expected  that  something  like  a  definite  meaning  should 
have  been  given  to  the  expression.     It  is  believed,  however, 
that  in  none  of  the  numerous  cases  upon  this  subject  is 
any  such  attempt  made ;  and  it  may  well  be  doubted  whe- 
ther between  '*  gross  negligence"  and  negligence  merely, 
any  intelligible  distinction  exists.     But,  without  negligence 
of  some  kind,  it  is  not  very  easy  to  suppose  how  a  loss  for 
which  the  carrier  is  liable  can  take  place,  and,  if  so,  his  pro- 
tection from  the  notice  before  the  statute  was  of  a  very 
precarious  description.     In  the  before  cited  case  of  Owen 
y.' Burnett  (a),   Mr.  Baron   Bayley  thus  expresses  him- 
self.   *'  As  for  cases  of  what  is  called  *  gross  negligence,' 
which  throws  upon  the  carrier  responsibility  from  which 
but  for  that  he  would  have  been  exempt,  I  believe  that 
b  the  greater  number  of  them  it  will  be  found  that  the 
carrier  was  guilty  of  *  misfeasance.'*'     From  this  language 
of  the  learned  judge,  it  is  difficult  to   understand  him 
otherwise  than  as  not  being  satisfied  as  to  the  meaning 

(a)  8  C.  &  M.  853. 
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1844.        and  import  of  the  words,  or  the  effect  attributed  to  thein^ 
to  fix  the  carrier  with  liability.    The  latest  case  bearing 
upon  this  part  of  the  subject,  the  state  of  the  law  at    the 
time  of  passing  the  act,  is  that  of  Wjfld  v.  Pickford  €Mnd 
others  (a),  that  act,  it  must  be  observed,  not  having  been 
at  all  under  the  consideration  of  the  Court.     In  a  pre- 
pared judgment  however  delivered  by  Mr.  Baron  Parke, 
there  are  the  following  observations.     ''Upon  reviewing 
the  cases  on  this  subject,  (what  circumstances  may  make  a 
carrier  responsible  after  the  usual  notice),  the  decisions  and 
dicta  will  be  found  not  altogether  uniform,  and  some  un^ 
certainty  stUi  remains  as  to  the  true  ground  on  which  cases 
are  taken  out  of  the  operation  of  these  notices.     In  Boden^ 
ham  V.  Bennett {b)  Mr.  Baron  Wood  considered  that  these 
notices  were  introduced  to  protect  carriers  from  extraordi-^ 
nary  events,  and  not  to  exempt  them  from  due  and  ordinary 
care ;  on  the  other  hand,  in  some  cases  it  has  been  said,  that 
the  carrier   is  not  by  his  notice  protected  from  the  con- 
sequences of  misfeasance,  Lord  EUenborough  in  iJecft  v. 
Evans  (c),  and,  that  the  true  construction  of  the  words  '  lost 
or  damaged,'  in  such  notices  is,  that  the  carrier  is  protected 
from  the  consequences  of  negligence  and  misconduct  in  the 
carriage  of  the  goods,  but  not  if  he  divest  himself  wholly  of 
the  charge  committed  to  his  care,  and  of  the  character  of  car- 
rier."   "  In  many  other  cases  it  is  said  that  he  is  still  respon- 
sible for  gross  negligence,  but  in  some  of  them  that  term 
has  been  defined  in  such  a  way  as  to  mean  ordinary  negli- 
gence (</),  that  is  the  want. of  such  care  as  a  prudent  man 
would  take  of  his  own  property.*'   ^'  Tlie  weight  of  authprity 
seems  to  be  in  favour  of  the  doctrine  that,  in  order  to  render 
a  carrier  liable  after  such  a  notice,  it  is  not  necessary  to 
prove  a  total  abandonment  of  that  character,  or  an  act  of 
wilful  misconduct,  but  that  it  is  enough  to  prove  an  act  of 
ordinary  negligence,  gross  negligence  in  the  sense  in  which 
it  has  been  understood  in  the  last  mentioned  cases.'' 

(a)  8  M.  &  W.  460.  (c)  16  East,  244. 

(()  4  Price,  34.  id)  Story  on  Bailments,  s.  11. 
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The  result  of  these  preliminary  remarks  is  that,  supposing         1849. 
(as  the  title  of  the  act  imports)  protection  to  carriers  to      ^""^^ 
have  been  the  object  of  the  legislature,  there  was  a  good  v. 

deal  of  doubt  and  uncertainty,  if  not  of  hardship,  to  be       ^'^bin. 
removed  by  the  act,  and  that  there  is  no  reason  k  priori  why 
a  more  limited  construction  should  be  put  upon  it  than  the 
language  itself  requires. 

The  title  to  the  act  (which  is  not  to  be  disregarded  in 
putting  a  construction  upon  it)  **  is  for  the  more  effectual 
protection  of  mail  contractors,  and  other  common  carriers 
for  hire,  against  the  loss  of,  or  injury  to,  parcels  or  packages 
defivered  to  them  for  conveyance  or  custody,  the  value  and 
contents  of  which  shall  not  be  declared  to  them  by  the 
owners  thereof."    The  protection,  it  is  to  be  noticed,  is 
absolute  and  without  reserve,  in  the  case  supposed  of  not 
notifying  the  contents.     Tlie  preamble  (in  substance)  first 
recites  *'  that  by  reason  of  the  frequent  practice  of  bankers 
and  others  sending  by  public  conveyances  by  land,  for  hire, 
parcels  and  packages  containing  articles  of  great  value  in  a 
small  compass,  much  valuable  property  is  rendered  liable  to 
depredation,  and  the  responsibility  of  such  common  carriers 
(as  in  the  act  before  mentioned)  is  greatly  increased,"  and 
further,  '*that  through  the  frequent  omission  by  persons 
tending  such  parcels  and  packages  to  notify  the  value  and 
nature  of  the  contents,  so  as  to  enable  such  carriers  to  pro- 
tect themselves  against  losses,  and  the  diflSculty  of  fixing 
parties  with  knowledge  of  notices  published  to  limit  their 
responsibility  they  have  sustained  heavy  losses." 

The  grievance  therefore  first  mentioned  is  the  sending 
packages  of  value  without  communicating  the  contents,  and 
not  merely  the  difficulty  of  proving  knowledge  of  notices  by 
ownere  of  goods. 

It  is  then  enacted,  that  no  such  common  carrier  shall  be 
liable  for  the  loss  of,  or  injury  to,  any  property  therein  spe** 
cified  (including  silkl)  above  the  value  of  10/.,  unless  at 
the  time  of  the  delivery  thereof  at  the  office,  warehouse  or 
receif ing  house  of  such  carrier,  or  to  his  servant,  for  the 
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1842.  purpose  of  being  carried^  the  value  sod  nature  of  auch  pro* 
pertjf  shall  have  been  declared,  and  such  increased  chaise  as 
thereinafter  mentioned^  or  an  engagement  to  pay  the  same, 
be  accepted  by  the  person  receiving  such  property. 

By  the  1st  section  therefore,  thus  briefly  abstracted,  the 
exemption  of  the  carrier  from  liability  is  absolute  and  com* 
plete,  unless  the  preliminary  thereby  made  indispensable  is 
complied  with  by  the  owner  of  the  goods. 

The  **  increased  charge"  is  by  the  '2nd  sect,  declared  to  be, 
what  the  carrier  is  entitled  to  receive  over  and  above  the 
ordinary  rate  of  carriage  for  the  conveyance  of  the  species 
of  property  before  enumeratedi  when  above  lOl^  such  in- 
creased rate  of  charge  to  be  noti6ed  by  some  notice  to  be 
affixed  in  some  conspicuous  part  of  the  office,  warehouse  or 
receiving  housci  where  goods  are  received  for  carriage. 

By  section  4  it  is  provided,  that  no  public  notice  or  de- 
claration shall  exempt  any  carrier  from  his  liability  at 
common  law  for  the  loss  of,  or  injury  to,  any  articles  other 
than  those  in  the  ist  section  enumerated,  but  that,  as  to 
such  other  articles,  his  liability  as  at  common  law  shidi 
remain  ootwithstaading  such  notice.  From  which  exception 
as  to  the  liability  of  the  carrier  in  respect  of  goods  not 
enumerated,  it  seems  impliedly  to  follow,  that,  as  to  those 
which  are,  protection  is  afforded  to  him  m  the  manner  above 
set  forth. 

By  section  8  it  is  enacted  that  nothing  in  this  act  shall 
be  deemed  to  protect  such  carrier  from  the  felonious  acts 
of  any  servant  in  his  employ,  nor  to  protect  such  seramt 
from  liability  for  any  loss  or  injury  by  his  own  personal 
neglect  or  misconduct.  The  former  branch  of  the  dauae 
is,  to  say  no  more,  at  least  consistent  with  the  supposition^ 
that  for  conduct  short  of  felony  the  carrier  is  no  longer 
liable,  whereas  it  is  obvious  that  before  the  passing  of  the 
act  the  carrier  would  have  been  liable  for  acts  of  the  ser- 
vant, not  amounting  or  approaching  to  felony — negligence. 
The  latter  branch  seems  to  have  been  introduced  ex  abun- 
danti  cautelft  merdyi  seeing  that  there  is  nothiag  in  any  part 
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of  the  act  to  vary  the  liability  of  the  servant  to  the  master,        1842. 
for  any  miaoonduct  of  the  former. 

Upon  the  whole  the  language  of  the  ist  section  seems  to 
OS  to  be  perfectly  clear  and  unambiguous,  without  exception 
or  restriction,  and  that  none  can  fairly  be  implied  from  any 
other  part  of  the  act.  By  holding  the  carrier  exempt  from 
liability  as  to  the  enumerated  articles,  unless  the  owner  shall 
declare  their  nature,  and  pay  for  them  in  the  manner  pre* 
scribed,  we  not  only  further  the  object  avowed  in  the  title 
and  preamble  of  the  act,  but  give  it  the  effect  of  removing 
doubts  and  difficulties,  which  (as  we  have  seen)  it  is  admitted 
did  exist  as  to  the  liability  of  a  carrier  for  the  loss  of  goods, 
who  has  sought  to  limit  that  liabili^  by  the  publication  of 
a  notice  in  the  usual  form. 

tt  remarasonly  to  advert  to  the  case  of  Owen  v.  Burnett  (a), 
upon  which  much  reliance  was  placed  in  the  course  of  the  ar- 
gument, not  for  the  sake  of  the  decision,  but  the  language  of 
two  of  the  learned  judges,  who  are  supposed  to  have  inti- 
mated an  opinion,  that,  although  the  article  damaged  was 
amongst  those  enumerated  in  the  act,   the  carrieV  would 
still  have  been  liable  for  the  damage,  if  guilty  of  '^  gross 
negligence.^     Mr.  Baron  Vaughan,  in  giving  judgment  for 
the  defendant,  is  reported  to  have  said, ''  if  gross  negligence 
were  made  out,  it  would  be  different.''     Mr.  Baron  Bayley^ 
the  other  judge  referred  to,  does  not  in  terms  so  express 
hinselft  nor  is  what  he  says  necessarily  equivalent,  and  we 
have  before  taken  occasion  to  observe  upon  the  manner  in 
whkh  in  the  same  case  he  speaks  of  ''gross  negttgence." 
But,  siipposifig  it  to  be  so,  the  observation  is  wholly  extra* 
judicial,  and   unnecessary  for  the  decision   of  the   case. 
That  decision  is  in  favour  of  this  defendant ;  for  it  was  ex- 
pressly found  by  the  jury  that  the  loss  was   occasioned 
"  by  ike  negligence  of  the  carrier  alone,^'  and  yet  the  judg- 
ment was  in  his  favour.     Moreover,  in  this  same  case,  the 
Court  shewed  a  disinclination  to  limit  the  operation  of  the 
statutes.     For  whereas  in  the  preamble  mention  is  made  of 
valuable  packages  ^'in  a  small  compass,"  and  thence  an  argu- 
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ment  was  urged,  that  to  such  only  could  the  act  be  applica- 
ble, the  Court  held  the  contrary,  and  that  it  did  apply  to  a 
package,  which  is  stated  in  the  case  to  have  been  of  ''  con- 
siderable size."  In  no  other  case  has  the  question  now 
before  us  been  even  noticed. 

We  are  therefore  unfettered  by  any  authority  in  putting 
that  construction  upon  the  statute,  which  we  ihinL  it  requires, 
and  our  judgment  must  be  for  the  defendants. 


D. 


Judgment  for  the  defendants* 


Saturday^ 
Jan.  99th. 

The  Stat.  1  8c 
3  Vict.  c.  no, 
s.  9,  which 
regulates  the 
mode  of  taking 
cognovits  and 
warrants  of 
attorney,  does 
not  apply  to 
the  case  of  a 
consent  in 
writing,  by  a 
defendant, 
that  a  judge's 
order  may  be 
ohtained  to 
permit  the 
plaintiff  to 
•igo  judgment 
unless  the 
debt  and  costs 
are  paid  with- 
in a  certain 
time. 


Thorne  and  another  v.  Neale, 

PeTERSDORFF  had  obtained  a  rule  to  shew  cause 
why  a  judge's  order  and  judgment  signed  in  pursuance  of 
it  should  not  be  set  aside.  The  defendant  had  signed  a 
consent  to  a  judge's  order,  that,  if  the  debt  and  costs  were 
not  paid  by  a  certain  day,  judgment  might  be  signed  against 
him.  The  defendant  made  default,  and  judgment  was 
signed,  which  by  this  rule  it  was  sought  to  set  aside,  on  the 
ground  that  the  consent  was  not  attested  by  an  attorney 
acting  in  behalf  of  the  prisoner,  in  the  manner  required  by 
the  statute  1  &  2  Fict.  c.  1 10,  s.  9. 

H.  Hill  shewed  cause.  There  are  two  recent  cases  in 
the  Court  of  Exchequer,  which  are  expressly  in  point,  and 
decide  that  a  consent  given  by  a  defendant  to  a  judge's 
order  for  a  conditional  signing  of  judgment,  is  not  within 
the  statute :  Bray  v.  Manson  {a),  Baker  v.  Flower  (6). 


Pelendorff  contri, 

I'he  Court  (c),  on  the  authority  of  these  cases,  held  that 
there  was  no  technical  objection  to  the  validity  of  these 
proceedings,  and,  no  fraud  being  shewn,  discharged  the  rule. 


G. 

(a)  8  M.  &  W.  668. 

[b)  lb.  670. 


Rule  discharged  without  costs. 

(c)  Lord  Denman  C.  J.,  Paiit' 
urn  and  Coleridge  Js. 
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The  Queen  v.  The  Directors  of  the  London  and 

South- Western  Railway  Company.  Saturday, 

June  4ih, 

1  HE  defendants,  in  and  by  a  certain  rate,  made  for  the  '^^  amount 

relief  of  the   poor  of  the  parish  of  Mitcheldever,  in  the  railway,  when 

county  of  Southampton,  on  the  6lh  November  last,  were  1{^®  railway 

■^  .  Company  arc 

rated  on  the  sum  of  4320/.  as  under,  viz.  "  London  and  themselves  the 

South-Western  Railway  Company ;  railway,  four  and  a  half  be"assessed  *io 
miles,  4320/.*'     Upon  appeal  duly  made  against  the  said  the  poor-rate, 
assessment,  the  quarter  sessions  confirmed  the  rate,  subject  ^^ich  a  lessee 
to  the  opinion  of  the  Court  on  the  following  case:  would  pay,  he 

The  Londou  and  South-Western  Railway  Company  are  capable  of  de- 
established  and  act  under  a  certain  act  of  parliament,  passed  "vtng  from  the 

'^  *^  use  of  the  taiU 

10  the  fifth  year  of  the  reign  of  his  late  majesty  King  Wil-  way  all  the 

Ham  the  Fourth,  entitled,  "  An  Act  for  making  a  Railway  l^^^  ^^\^ 

from  London  to  Southampton,''  and  four  other  acts  of  par-  Company  from 

liament,  respectively  passed  in  the  first,  second,  and  fourth  ance  o/pas- 

years  of  the  reign  of  her  present  Majesty,  and  respectively  sengers,  cattle, 

...  -4  iiT'i.iTi  *"°  goods  un- 

eotitled,  **  An  Act  to  alter  the  Line  of  the  London  and  der  the  powers 

Southampton   Railway,  and   to   amend   the  Act   relating  ^^^^TesseT' 
thereto;**  ''An  Act  to  amend  the  Acts  relating  to  the  Lon-  finding  loco- 
don  and  Southampton  Railway  Company,  hereafter  to  be  "a^riage^&r' 
called  the  London  and  South-Western  Railway  Company,  and  paying  all 
and  to  make  a  Branch  Railway  to  the  Port  of  Portsmouth;"  dentalto work- 

"  An  Act  to  amend  the  Acts  relating  to  the  London  and  »"S  ^^«  ''■'1:  „ 
o       I    «»T  ^  A      A  way,  free  of  all 

South-Western  Railway  Company;    and  ''  An  Act  to  amend  usual  tenant's 

the  AcU  relating  to  the  London  and  South-Western  Rail-  ™^^"°^..,u 
®  ^  taxes,  and  tithe 

way  Company,  and  to  authorise  an  Agreement  between  the  commutation 
said  Company  and  certain  Inhabitants  of  Wandsworth  and  l^d^^akm^^ 

allowance  and 
dedoctioos  for  the  average  annual  cost  of  repairs,  insurance  and  other  expenses  necessary 
to  maintiiin  the  way,  its  fixtures  and  appurtenances,  in  a  state  to  command  such  rent. 

And  this  principle  applies,  though  the  railway  acts  contain  clauses  that,  if  themselves 
are  the  carriers,  they  shall  keep  an  estimate  or  account  of  the  tolls  which  would  be  pay- 
able on  the  same  amount  of  traflic,  supposing  it  to  be  conducted  by  other  parties,  and 
that  ibey  shall,  under  heavy  penalties,  allow  the  parish  officers  to  have  access  to  such 
account  or  estimate. 

With  regard  to  the  rating  in  a  particular  parish,  the  line  is  to  be  rated  not  in  the  pro- 
portion which  the  length  of  the  line  therein  bears  to  the  whole  line,  but  in  the  proportion 
dat  the  receipts  in  such  parish  for  traffic  bear  to  the  receipts  throughout  the  whole  Hue. 

VOL.  U. O.  D.  E 
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Baiteraea,  respecting  an  alleged  Loss  in  their  Supply  of 
Water/'  Copies  of  these  acts  accompany  this  case,  and  are 
deemed  to  constitute  part  thereof,  and  may  be  referred  to 
by  the  Court,  or  either  party,  at  the  hearing  thereof. 

Under  the  powers  contained  in  these  actSi  or  of  one  of 
them,  the  Company  have  formed  and  completed  a  line  of 
railway  from  Vauxhall,  in  the  county  of  Surrey,  to  Soutb* 
ampton,  being  a  length  of  77  miles,  and  this  railway  for 
4]|  miles  thereof,  passes  through  the  parish  of  Mitcbeldever 
aforesaid,  and  in  pursuance  of  the  powers  and  provisioos 
of  the  acts,  especially  those  contained  in  the  150th  to  the 
]6lst  section  of  the  first  mentioned  act,  the  Company  have 
caused  lists  to  be  made  of  the  several  rates,  tolls  and  sums, 
which  the  Company  have  appointed  to  be  taken  and  received 
by  virtue  of  the  said  first  mentioned  act.     And  the  said 
Company  have  duly  kept,  and  do  duly  keep,  a  separate 
account,  shewing  the  amount  of  rates  or  tolls  which  would 
have  been  received  by  them  for  the  use  of  the  said  railway, 
in  respect  of  passengers,  cattle  or  other  animals,  goods, 
wares,  &c.  if  carried  by  any  other  party  or  parties,  to  which 
said  account  the  overseers  of  the  poor  of  the  several  parishes 
and  townships  through  which  the  railway  passes,  have  free 
access,  and  have  liberty  to  inspect,  in  manner  by  the  said 
act  provided. 

The  sum  which  should  have  been  so  received  by  the 
Company  for  the  use  of  the  railway  from  suck  other  parlies, 
in  the  year  next  immediately  before  and  up  to  the  time  of 
the  making  of  the  said  rate,  in  respect  of  so  much  of  the 
railway  as  lies  in  the  said  parish,  amounts  to  3470/.  13$.  9d>y 
being  such  portion  of  the  tolls  as  is  earned  by  the  Con^>any 
in  the  said  parish  of  Mitcbeldever. 

The  whole  sum,  however,  received  by  the  Company  for 
the  conveyance  of  passengers,  &c.  by  the  Company,  in  car- 
riages provided,  manned  and  worked  by  the  Company,  at 
their  own  sole  expense,  including  the  said  sum  of  3470/. 
13s.  9d.,  amounts  to  13,880/.  per  annum,  in  respect  of  so 
much  of  the  railway  as  lies  in  the  said  parish. 


HILARY  TERM,  V  VICT. 

The  former  Mim  of  3470/.  15s.  yd,  consfitutey  thd  pro* 
portionate  sum  for  the  said  parish,  which  any  individaa) 
who  cdotnicted  with  the  Company  for  the  exclusive  #ight  to 
take  tdh  for  the  use  of  the  railway,  from  persons  using  the 
same»  adder  the  powers  and  subject  to  the  regulations  of 
the  aforesaid  statutes,  for  the  transmission  of  godds,  catllei 
and  passengers,  along  the  line,  in  carriages  provided  by 
such  persons^  would  receive  from  such  persofld;  and  the 
aam  of  1^5/.  constitutes  the  rent  which  a  tenant  from  year 
to  year  would  give  to  the  Company  for  the  exclusive  right 
to  receive  tolls  for  the  conveyance  of  goods,  cattle  aiid  pas- 
sengers in  the  manner  mentioned  in  section  157  of  the  said 
first-mentioned  act,  along  so  much  of  the  railway  as  lies  ill 
the  said  parish,  free  of  alt  usual  tenant's  rates  and  taxes^ 
and  tithe  commutation  rent  charge,  and  making  all  deduc- 
tions for  the  average  annual  cost  of  repairs,  insurances,  and 
other  expanses  necessary  to  maintain  the  way,  its  fixtures 
and  appurtenances,  in  a  state  to  command  such  rent. 

The  respondent  parish  contends  that  the  annual  value  i§ 
not  to  be  estimated  on  the  basis  of  the  Colls  alone,,  nor  i#  to 
be  limited  to  such  toHs  or  their  value.  But  that  the  advail- 
tage  which  a  lessee  of  the  i*ailway  may  be  expected  to  derive 
from  his  lease  by  supplying  power  and  by  carrying  upon  if 
any  be  taken  into  account. 

That  if  a  lessee  is  to  be  supposed-  capable  of  deriving 
from  the  use  of  the  railway  all  the  profits  which  now  accrue 
to  the  Company  from  the  conveyance  of  passengers,  cattle' 
and  goods,  under  the  powers  of  their'  acts,  such  lessee 
finding  locomotive  power,  carrrages,  &e.,  and  paying  all 
expenses-  incidental  to  working  the  railwiiy,  then  the  whole 
railway,  with  its  fixtm-es  and  appurtenances,  might  be  rea- 
sonably expected  to  let  from  year  to  year  at  a  rent  which, 
for  the  purposes  of  this  rate,  may  be  assumed  at  70,000/. 
per  annuDi  at  the  least,  free  of  all  usual  tenant's  rates  and 
taxes,  atid  tithe  commutation  rent  charge,  and  makingf 
illowaace  and  deductions  for  the  average  arniual  cost  of 
impairs,  insurance,  and  other  expenses  necessary  to  maintain 
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the  way,  its  fixtures  and  appurtenances,  in  a  state  to  com- 
mand such  rent. 

That  supposing  such  rent  to  be  given  for  the  whole  line, 
the  proportion  thereof,  in  respect  of  so  much  of  the  railway 
as  lies  in  the  respondent  parish,  is  to  be  assumed  to  be  the 
net  sum  of  4320/.  per  annum,  being  the  amount  at  which 
the  appellants  were  rated  in  the  above  rate. 

The  questions  for  the  opinion  of  the  Court  are — 

Whether  the  Company  are  rateable  upon  the  principle 
contended  for  by  them,  or  upon  that  contended  for  by  the 
parish ;  that  is  to  say, 

Whether,  upon  an  estimate  of  the  net  annual  value, 
obtained  from  the  statement  of  the  tolls,  which  would  be 
received  by  the  Company  as  aforesaid,  forming  the  basis  of 
the  rent  which  a  tenant  would  give  as  before  mentioned, 
subject  to  proper  deductions,  or  upon  an  estimate  of  the 
net  annual  value,  as  ascertained  by  a  rent  given  by  a  tenant 
under  the  circumstances  and  for  the  purposes  above  stated, 
as  contended  for  by  the  parish. 

Lastly,  whether  the  annual  value  upon  which  the  parish 
rate  is  to  be  made,  should  be  such  proportion  of  the  esti- 
mated rateable  value  of  the  whole  line  (whichever  basis  is 
adopted  by  the  Court)  as  the  length  of  the  part  situate  in 
the  parish  bears  to  the  whole  line,  or  such  proportion 
thereof  as  the  receipts  actually  derived  from  or  in  respect 
of  the  carriage  of  passengers,  cattle  and  goods,  or  from 
tolls,  upon  so  much  as  lies  in  the  parish  bear  to  the  same 
receipts  throughout  the  whole  line. 

If  the  rateable  value  is  to  be  proportioned  to  the  length 
of  the  railway  in  the  parish,  and  not  to  the  receipts,  then 
the  estimate,  as  contended  for  by  the  Company,  should  be 
the  sum  of  1400/. 

If  it  is  to  be  proportioned  to  the  receipts  as  above,  and 
not  to  the  length  of  the  railway  in  the  parish,  then  the  esti- 
mate, as  contended  for  by  the  parish,  should  be  3800/. 

The  rate  is  to  be  confirmed,  quashed,  amended,  or  sent 
to  be  reheard  by  the  sessions,  according  to  the  opinion  of 
the  Court  upon  the  above  points. 


HILARY  TERM,  V  VICT. 

Sir  W.  W.  Folktt  S.  G.,  Cresswell  aud  Smirke  in  support 
of  the  order  of  sessions  (a).  The  real  question  to  be  decided 
in  this  case  is,  whether  the  Company  is  to  be  rated  only  in 
respect  of  the  tolls  which  they  would  be  entitled  to  receive 
if  the  carrying  trade  were  conducted  by  other  persons,  or 
whether  they  must  be  rated  in  respect  of  that  sum  which 
would  be  paid  as  rent  of  the  railway  for  the  privilege  of 
standing  in  the  same  position  as  the  Company,  and  having 
those  advantages  of  conducting  the  carrying  trade  which 
the  Company  necessarily  possess  from  the  nature  of  that 
trade  when  conducted  upon  a  railway. 

The  legislature  couteroplated  the  user  of  the  railway  by 
other  parties  besides  those  constructing  the  railways — by 
partiea  employing  their  own  locomotive  engines,  and  from 
such  parties  the  Company  were  entitled  to  receive  certain 
tolls.  This  was  one  mode  in  which  the  defendants  might 
get  money  for  the  use  of  their  railway.  Another  mode  was 
by  the  defendants  themselves  providing  locomotive  power 
and  becoming  carriers.  This  mode  was  also  contemplated 
by  the  legislature. 
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(fl)  Saturday,  Jan.lSth,  and  Wed- 
nesday, 19th,  before  Lord  Den- 
mm  C  J.,  Paitewn,  Coieridge  and 
Wigktman  Js. 

It  was  scarcely  disputed  that 
one  point  raised  by  the  case  was 
nntenable,  viz.  that  the  rating 
must  be  upon  the  proportion  which 
the  length  of  railway  in  the  parish 
bore  to  the  whole  line,  and  not 
upon  the  amount  of  the  earnings 
in  the  parish.  RejY.Kinggwin/ordj 
7B.&C.  836  :  5.C.  1  N.&.  M.20; 
Bex  V.  Woking,  4  A.  &  £.  40;  5.  C. 
5  N.&  M.  895.  And  the  following 
ptssage  in  RtJ  ▼.  Brittol  Dock 
Coa/w)ty,  1  G.  &  D.  76,  was  cited: 
**  Since  the  decision  of  the  case  of 
Bei  V.  UkhoUon,  IS  East,  3S0, 
ind  IFimmis  V.  Jones,  1 9  East,  346, 
the  principle  upon  which  the  rate 
spon  tolls  is  to  be  imposed  has 
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been  fully  established,  though  the 
application  of  that  admitted  prin- 
ciple to  each  particular  case  may 
not  always  be  easy.  It  is  this,  that 
the  tolls  are  rateable  as  profits  of 
land  occupied  within  the  parish 
for  which  the  rate  is  imposed; 
and  agreeably  to  it  water  compa- 
nies have  been  rated  (Ke.rv.  Cor^ 
poration  of  Bath,  14  East,  681); 
so  also  gas  light  companies  {Rex 
V.  Birmingham  Ga$  Light  Com- 
pany, 1  B.  &  C.  506  :  &  C.  8  D. 
&  R.  735) ;  and  canal  companies 
(Rex  ▼.  Woking,  5  N.  &  M.  395 ; 
5.  C.  4  A.  &  £.  40).  In  all  these 
cases,  and  in  many  others  to  which 
in  a  matter  not  now  to  be  disputed 
it  is  not  needful  to  refer,  the  rate 
is  imposed  in  respect  of  profits 
arising  within  the  parish." 
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Of  |h^  general  principle  governing  the  assessmenl  €>f 
poor  rate  tber/?  cap  be  no  doubt;  whether  the  owner  be  hiin'^ 
self  the  occupier  of  the  property,  a«  in  this  case,  or  whether 
he  let  it  to  another  person,  the  rate  is  to  be  imposed  upon 
the  value  of  the  rent  which  a  solvent  tenant  would  pay  for 
such  occupation  in  order  to  carry  on  business  there :  TZejr 
Vf  Birmingham  Q^%  Light  Company  (a),  Rex  v.  The  Oxford 
Canal  Company  {b\  Rex  v.  The  Trustees  of  the  Duke  of 
Pridgewat^r  (c),  ^ex  v.  Tomlimon  (d)*  R^x  v.  Zower  Mit^ 
toH{e).    In  Rex  v.  The  Trustees  of  the  Duke  of  Bridge- 
water  {c)  Bayley  J.  said,  in  giving  juclgment,  ''  We  havt 
no  (loubt  that  (be  trustees  must  be  rated  as  occupiers  of 
)and,  and  that  the  same  priiipiple  of  rating  must  be  adopted 
whether  thp  party  be  owner  and  occupier,  Qr  occupier  pnly. 
If  land  be  occupied  by  a  person  as  a  farmeri  the  value  f>f 
the  occupation  is  the  rent  paid  by  him  for  it/'    It  is  clear 
theUi  by  the  general  law  of  the  land»  this  railway  is  liable  to 
be  rated  according  to  the  sum  which  a  tenaiU  ^ould  pay 
for  it,  in  order  to  have  the  privilege  of  conducting  a  carry- 
ing trade.     It  is  indeed  said,  that  qua  carrififa  they  stand 
only  in  the  same  position  i^s  any  other  of  the  public,  who 
should  think  proper  to  run  engines  and  carriages  on  the 
line,  but  that  is  not  so.     In  point  of  fact  it  is  notorious 
that  the  carrying  trade  can  be  conducted  only  by  those 
person^   who  have  the   stations^  and  other  conveniences 
provided  by  the  Coippany  on  the  land*    The  land  is  the 
sifbject  of  the  rate,  and,  in  the   estimation  of  its   value, 
houses,  shops,  and  other  buildings  on  it,  must  be  taken 
into  consideration :  Rex  v.  Liverpool  Exchange  {f).  Rex  v. 
Guest  (g\,  Rexv^CambridgeGas  Company(h).  There  is,  then, 

(a)  1  B.  &C.  506;  S,  a  2  D.  (e)  0  a  fc  G.  810;  S.  C.  4  Iff. 

&  R.  735.  It  R.  711. 

(6)  4  B.  &  C.  74;  5.  C.  6  D.  &  (/)  1  A.  &  £.  446;  8.  C.  S  N. 

B.  86.  Ic  M.  550. 

(c)  gB.ftaeS;  5.C.4M.fc  {g)  7A.&E.  951;  &C.  9N. 

R.  143.  &  P.  663. 

(<0  9.  B.  h  C.  16a;  A  C.  4  M.  (k)  8  A.  &  E.  73;  S.  C.  3  N. 

&  R.  169.  &  P.  «68. 


HILARY  TERM,    V  VICT. 

the  land  on  which  the  iron  rails  are  laid,  and  diere  are  the 
stations  erected  for  the  parpose  of  managing  the  passengers 
and  luggage  traffic,  and  adapted  therefore  for  the  carrying 
trade:  how  then  can  it  be  doubted,  thtit  upon  the  rent  which 
a  tenant  would  give  for  the  use  of  the  land  with  the  iron  rails 
laid  on  it,  and  of  the  buildings  used  as  stations,  the  rate  must 
be  assessed  ?     It  is  indeed  true  that  a  power  is  given  to  the 
pablic  to  run  their  own  engines  and  carriages  upon  the  linoi 
and  thereby  to  conduct  a  carrying  trade.     Even  conceding 
that  under  existing  circumstances  that  is  an  available  power, 
it  does  not  affect  the  question;  it  is  a  privilege  which|  if  avail- 
able, diminiabea  the  value  of  the  right  of  the  Conipanj, 
sod  which  would  equally  diminish  the  value  of  the  railway 
to  a  leasee,  but  it  does  not  make  the  rent  less  the  test  of  rate* 
sbilitj,  though  the  privilege  would,  if  available,  decrease  the 
rent  which  a  tenant  would  he  disposed  to  pay.     Suppose 
the  Company  were  in  fact  to  demise  their  stations  and  the 
railvray,   and   put  the  lessee  in  the  same  position  as  them* 
selvea  as  to  the  right  of  carrying,  but  reserving  to  them* 
selves  the  right  to  receive  the  tolls  in  respect  of  any  other 
carrying  by  strangers,  surely  the  rent  so  paid,  as  well  as  the 
value  of  the  tolls  received,  must  be  taken  on  which  to  found 
the  estimate  of  the  amount  of  the  rate  to  be  imposed. 

The  Company  have,  under  the  powers  conferred  upon 
them  by  the  legislature,  invested  their  capital  in  land,  and 
thereby  improved  its  value  in  a  particular  manner;  for  the 
improved  value  a  tenant  would  give  a  consideration  as  rent, 
and  why  is  the  general  principle  to  be  departed  from,  that 
that  rent  is  to  be  taken  to  determine  the  amount  of  the 
vmleability  ? 

There  is  certainly  no  difficulty  in  the  Company  demising  . 
their  land  with  their  privileges  to  a  third  party.    They  are 
espressly  empowered  to  demise  the  tolls  (a),  and  the  fee 
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(c)  By  sect.  106,  "  And  be  it 
farther  enacted,  that  it  shall  be 
Itwful  for  the  said  Company  by 
writtag  aader  their  common  seal, 


from  time  to  time,  to  let  to  farm 
the  rates,  tollsy  and  sums  hereby 
made  payable  or  any  part  thereof, 
upon  the  whola  or  any  part  of  the 
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Bimple  of  the  railway  land  being  vested  in  them  {a)  tfaej 
have  at  common  law  a  power  to  demise  it.  There  have  in 
point  of  fact  been  such  demises :  e.  g.  Bristol  and  Exeter 
Railway  to  the  Great  Western  Railway,  the  Aylesbury  Rail- 
way to  the  London  and  Birmingham  Railway^  and  there 
are  many  other  cases. 

Then  it  will  be  contended  that  there  is  something  in  the 
peculiar  provisions  of  the  act  under  which  this  railway  ^vas 
made,  which  exempts  it  from  the  application  of  the  general 
principle  of  assessment  to  the  poor  rates. 

The  157th  section  is  relied  on;  that  section  is«  ''And  be 
it  further  enacted,  that  in  all  cases  in  which  the  said  Cooi- 
pany  of  proprietors  shall  carry  for  their  own  profit  any 
passengers,  cattle  or  other  animals,  goods,  wares  or  mer- 
chandize«  articles,  monies  or  things,  a  separate  account 
shall  be  duly  kept,  shewing  the  amount  of  rates  or  tolls 
which  would  have  been  received  by  the  said  Company  for 
the  use  of  the  said  railway,  in  respect  of  such  passengers, 
cattle  or  other  animals,  goods,  wares  or  merchandize,  arti- 
cles, monies  or  things,  if  carried  by  any  other  party  or  parties. 


said  railway,  to  any  corporation  or 
person,  for  any  terra  which  they 
shall  think  proper,  not  eiceeding 
seven  years  from  the  commence- 
ment of  any  such  lease,  and  to 
commence  in  possession  upon  or 
within  three  calendar  months  next 
after  granting  the  same,  and  every 
such  lease  shall  be  valid  and  effec- 
tual, and  the  respective  lessees 
thereof,  and  also  such  persons  as 
such  lessees  shall  appoint  to  col- 
lect and  receive  the  rates,  tolls, 
or  sums  so  let,  shall,  during  the 
continuance  of  any  such  tease,  be 
deemed  collectors  of  the  rates, 
tolls  or  sums  so  let,  but  for  the 
proper  use  of  the  lessees  thereof, 
and  shall  have  the  same  power 
and  authority  for  collecting  and 
recovering  the  same,  as  if  they  had 


been  appointed  for  that  purpose 
by  the  said  Company,  provided 
that  public  notice  of  the  intention 
to  let  the  said  rates,  tolls  and  sums, 
or  the  part  thereof  intended  to  be 
let,  shall  be  given  by  the  said 
company  by  advertisement  to  be 
inserted  in  one  or  more  of  the 
London  daily  newspapers,  and  in 
some  newspaper  or  newspapers 
usually  circulated  within  the  town 
of  Southampton,  and  within  the 
counties  of  Southampton  and  Sur- 
rey respectively,  at  least  thirty 
days  prior  to  any  meeting  of  the 
said  Company  or  the  said  direc- 
tors, at  which  it  may  be  intended 
or  proposed  that  the  said  rates,  tolls 
and  sums,  or  any  part  thereof, 
shall  be  let  as  aforesaid." 
{d\  See  ss.  87  to  50  inclusive. 
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and  the  overseers  of  the  poor  of  the  several  parishes  and 
townships  through  which  the  said  railway  shall  pass  shall 
haye  free  access  to  and  liberty  to  inspect  the  same  at  any 
time  during  the  first  fourteen  days  in  the  months  of  July 
and  January  in  such  year." 

This  is  a  clause  in  an  act  of  parliament  introduced  by 
and  passed  at  the  instance  of  a  private  body,  and  must  not 
be  taken  to  alter  the  general  law,  unless  it  does  so  in  plain 
and  undoubted  terms.  The  parochial  assessment  act  too 
(6  &  7  Will.  4,  c.  90,  s.  1)  (a)  is  subsequent  to  the  act  for 
forming  this  railway  (5  WiiL  4),  and  that  expressly  enacts 
that  the  rate  shall  be  estimated  on  hereditaments  "  at  the 
rent  at  which  the  same  might  reasonably  be  expected  to 
let  from  jear  to  year,"  with  certain  specific  deductions. 

If  the  rate  is  to  be  laid  on  the  amount  of  tolls  only,  the 
Company  may  reduce  the  amount  to  any  sum  they  please, 
and  as  long  as  they  are  themselves  carriers,  without  di- 
minishing  their  profits.  The  act  of  parliament  fixes  the 
maximum  of  the  tolls  to  be  levied,  and  nothing  more. 

JM •  D.  Hill,  Kelly  and  Chinning  contrd.  The  general 
principles  of  rating  contended  for  on  the  other  side  are  not 
only  not  disputed,  but  insisted  upon;  the  question  is  on 
the  application  of  them.    The  Railway  Company  have  a 
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(a)  ''That  from  and  after  such 
period,  not  being  earlier  than  the 
tweoty-first  day  of  March  neit, 
after  the  passing  of  this  act,  as 
the  Poor  Law  Commissioners  shall 
by  any  order  under  their  seal  of 
office  direct,  no  rate  for  the  relief 
of  ibe  poor  in  England  or  Wales 
shall  be  allowed  by  any  justices, 
or  be  of  any  force,  which  shall  not 
be  made  upon  an  estimate  of  the 
net  annual  value  of  the  several 
herediumeuts  rated  thereunto, 
that  is  to  say,  of  the  rent  at 
which  the  same  might  reasonably 
be  eipected  to  let  from  year  to 


year,  free  of  all  usual  tenant's 
rates  and  taxes,  and  tithe  commu- 
tation rent  charge,  if  any,  and  de- 
ducting therefrom  the  probable 
average  annual  cost  of  the  repairs, 
insurance  and  other  expenses,  if 
any,  necessary  to  maintain  them 
in  a  state  to  command  such  rent; 
provided  always,  that  nothing 
therein  contained  shall  be  con- 
strued to  alter  or  affect  the  prin- 
ciples or  diflferent  relative  liabili- 
ties, if  any,  according  to  which 
different  kinds  of  hereditaments 
are  now  by  law  rateable." 
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double  capacity,  first,  as  proprietors  of  the  railway,  an4 
secondly*  as  carriers  upon  it.  In  respect  of  their  profits  in 
their  former  capacity  they  are  rateable ;  in  respect  of  their 
profits  in  their  latter  capacity  they  are  not.  The  question 
then  is,  how  their  profits  are  to  be  divided,  bow  macli 
attributed  to  each  source. 

The  Railway  Company  is  a  corporation  created  by  the 
legislature,  and  invested  with  particular  powers,  Tbey 
have  powers  necessary  to  enable  them  to  complete  what 
may  be  termed  a  statutory  highway ;  for  that  purpose  they 
can  compel  the  owners  of  land  to  sell  it  to  them,  but,  when 
tbey  have  purchased  it,  they  do  not  hold  simpliciter,  as 
the  former  proprietors  did,  but  they  hold  it  subject  to  cer* 
tain  rights  of  the  public,  which  the  legislature  secured  to 
them,  viz.  the  right  at  fixed  payments  to  run  engines  and 
carriages  on  the  railway.  The  railway  statutes  fix  the 
maximum  of  these  tolls,  and,  if  the  Railway  Company  were 
not  themselves  carriers^  it  is  clear  that  these  tolls  alone 
must  be  taken  as  the  basis  of  the  calculation  of  rateability. 
But  it  is  said  that  they  are  also  carriers,  and,  as  such,  occu- 
piers of  the  line,  and  that  an  inquiry  must  therefore  be  made 
into  the  amount  of  the  sum  which  might  be  obtained  from 
other  parties  to  be  such  carriers,  with  such  advantages  as 
the  Company  have.  Those  advantages,  if  accidental,  or  in 
any  way  forming  part  of  the  profit  of  a  trade,  cannot  be  the 
subject  of  a  rate,  however  valuable  they  may  be.  In  point 
of  fact,  the  Company  are  now  no  doubt  the  sole  users 
of  a  statutory  highway,  and  as  such  tbey  make  a  large 
profit:  that  state  of  things  however  is  mere  accident, 
which  may  terminate  at  any  moment.  It  is  said  that  prac- 
tically the  owners  of  a  railway  have  a  monopoly,  and  that 
therefore  what  would  be  given  by  a  lessee  to  be  in  that 
position  is  rent.  How  however  can  it  be  said  that  the 
Company  have  even  in  fact  such  a  privilege  or  monopoly 
as  to  amount  to  a  property  ?  A  line  must  be  drawn,  however 
difficult  it  may  sometimes  be  to  trace,  distinguishing  mere 
trading  advantages  from  those  attached   permanently  to  a 
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tenemeot^  suphas  would  be  Buperiarity  of  sitgation  of  a  sbap 
for  a  retail  trade,  and  oth^r  like  cases.    Suppose  what  is  beri^ 
called  a   monopoly  arose   merely   from  the  circumstances 
that  the  magnitude  of  the  capital  required   made  it  most 
improbable  that  any  person  should  be  able  to  enter  into 
competition  with  them  ;  can  it  be  doubted  that  that  could 
not  make  them  subject  to  rateability  for  the  us9  of  the 
way  i     Then  what  i^  the  difference  between  that  case  and 
this?     Here  the  monopoly,  if  any^  proceeds  from  the  ad- 
vantage the  Company  have  in  their  stations  for  their  pas- 
senger traffic,   and  for  supplying  water  and  coke  to  their 
engines.     But  such  advantages  are  not  annexed   to   the 
railway*  and  form  but  a  very  minor  ingredient  in  the  cause 
of  the  production  of  profit.    The  value  of  the  possession  of 
such  advantages  by  the  Company  is  not  to  be  added  to  the 
tenement.    There  is  nothing  to  prevent  the  public  building 
pn  the  adjoining  lands,  and,  indeed,  express  power  is  given 
to  the  owners  of  such  lands  to  make  communicating  lines 
to  their  railway;  1  Vict.  s.  48.     It  is  not  disputed  that  the 
station-houses  are  rateable  according  to  their  value,  and  in 
fact,  though  it  does  not  appear  in  the  case,  they  were  rated 
apart  from  the  railway.    Suppose  there  were  a  practical 
monopoly,  arising  from  the  Company  being  proprietors  of 
a  patent  for  a  steam  engine  of  particular  construction,  with 
which*  from  its  cheapness  or  speed*  the  ordinary  engines 
could  not  compete.     It  must  be   obvious   that  that  ad- 
vantage wo|ild   be  profit  of  superior  skill  in  trade,  and 
jet  such  a  monopoly  might  in  effect  be  transferred  by  a 
letting  of  the  railway*  with  a  licence  to  use  the  Company's 
engines. 

The  Company,  electing  to  be  themselves  carriers,  have 
no  doubt  certain  advantages  i  those  advantages  are  not  in- 
separable or  necessarily  arising  from  the  tenement,  and  are 
therefore  not  the  subject  of  rent*  they  are  mere  accidents* 
which  give  the  Company  a  facility  of  carrying  on  the  trade 
of  carriers  at  a  greater  profit  than  any  other  person  could 
do.      Suppose  the  railway  with   its  fixtures  and   appur- 
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tenances  were  demised,  the  Company  would  not  cease  to  be 
a  corporation,  nor  to  have  a  right  to  ase  their  own  engines 
and  carriages  for  carrying  on  the  line.    They  might  part 
with  their  right  by  covenanting  not  to  do  so,  but  any  sum 
which  they  would  receive  for  such  a  covenant  could  not  in 
any  sense  be  said  to  be  rent.     It  would  be  the  same  thing 
if  any  other  person,  who>  as  one  of  the  public,  had  a  right  to 
use  the  railway,  and  who  had  threatened  opposition,  should 
be  induced,  for  a  valuable  consideration,  to  enter  into  such 
a  covenant  with  a  lessee  of  the  line. 

The  case  does  not  find  the  rent  which  might  be  obtained 
for  the  railway  with  its  fixtures  under  existing  circumstances, 
but  hypothetically  finds  it,  if  the  Court  say  a  third  party  could, 
on  a  demise  of  the  railway  to  them,  be  capable  of  making  the 
same  profits  as  the  Company  now  do.  How  can  the  Court  say 
that  a  lessee  would  be  capable  of  doing  so,  when  it  is  obvious 
that  in  case  of  a  demise  it  might  be  not  only  the  interest  of 
the  Company  to  be  carriers  themselves,  but  to  assist  other 
persons  in  carrying,  in  order  to  give  tolls  to  the  Company  ? 
The  case  of  Rex  v.  The  Duke  of  Bridgewater*8  Trus^ 
tees  {a)  is  an  unimpeachable  authority,  and  is  exactly  in 
point.  There  a  canal  had  been  formed,  the  proprietors  of 
which  united  in  themselves  two  different  characters,  they 
were  proprietors  of  the  canal,  and  they  were  also  carriers 
on  it.  As  proprietors  they  were  be  entitled  to  receive  the 
tolls  and  profits  in  respect  of  traffic  on  the  canal,  and 
that  was  held  to  be  a  fit  subject  for  rating,  but  in  their 
character  as  carriers  they  received  other  profits,  and  those 
were  held  not  to  be  fit  subjects  of  rating, — the  distinction 
being  drawn  between  the  profits  of  the  canal,  and  the  pro* 
fits  of  the  proprietors  as  carriers.  Applying  that  case  to 
the  present,  the  circumstances  would  be  found  to  be  as 
nearly  identical  as  possible.  A  canal  was  valuable  to  its 
proprietors  by  reason  of  the  tolls  which  they  were  entitled 
to  receive  for  the  passing  of  vessels  upon  it.    A  railway 


(a)  9  B.  &  C.  68;  S.  C.  4  M.  &  R.  169. 
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was  valuable  to  the  proprietors  qua  proprietors  only  by 
reason  of  the  tolls  which  they  were  entidtled  to  demand 
for  the  use  of  it  by  carriers.     So  far  then  the  cases  were  the 
same.  Again  it  might  happen  that  the  same  persons  who  were 
the  proprietors  of  a  canal,  and  were  in  that  capacity  entitled 
to  demand  tolls,  were  carriers,  and  instead  of  receiving  tolls 
from  others,  might  carry  on  a  traffic   on  the  canal,  and 
might  so  be  liable  to  pay  tolls  as  well  as  derive  a  profit 
entirely  separate  from  the  profits  arising  from  the  land. 
So  a  Railway  Company  might  be  carriers  on  their  railway — 
they  might  have  their  engines  and  carriages  as  the  Canal 
Company  had  its  boats  and  barges,  but  they  would  do  so 
in  their  capacity  of  carriers,  and  for  the  profits  derivable 
from  such  trade  they  would  not  be  rateable.     So  it  was 
held  in  the  case  referred  to,  and  so  the  Court  would  be  dis- 
posed to  bold  in  the  present  case,  and  the  distinction  was 
so  clearly  laid  down  inihe  judgment  of  Mr.  Justice  Bayley^ 
that  the  Court  would  have  no  hesitation  in  saying  that  the 
Vubility  of  the  defendants  in  this  case  was  confined  to  the 
amount  of  the  tolls  received  by  them  as  proprietors  of  the 
Railway  Company.    The  profits   of  carrying   goods   and 
passengers  in  nowise  belonged  to   the  occupation  of  the 
railway,  but  to  the  use  of  the  engines  and  carriages, — they 
were  the  profits  of  carrying  on  a  trade  as  carriers,  and  as 
such  were  not  rateable,  but  the  tonnage  in  the  case  of  a 
canal,  and  the  tolls  in  the  case  of  a  railway,  were  the  real 
profits  of  the  land,  and  constituted  the  proceeds  of  the 
occupation  of  the  freehold,  which  were  liable  to  be  rated. 
The   only  difference  which   could   possibly  be   supposed 
to  exist,  was,  that  in  the  case  of  a  Canal  Company,  the 
canal  being  more  easy  of  use  by  strangers,  the  tonnage  was 
actually  paid  by  the  persons  who  used  the  canal  who  were 
ia  some  cases  strangers,  while  in  the  case  of  a  railway  there 
were  few  instances  of  the  tolls  being  actually  paid,  because 
few  strangers  made  use  of  the  railway  as  carriers. 

In  the  cases  cited  of  Rex  v.  Liverpool  Exchange,  Rex  v. 
Guest,  Rex  v.  Cambridge  Gas  Company  (a),  in  estimating 

(a)  Antef  p.  8. 
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the  rate,  Mtvmtages  attaofaed  to  the  freehold  were  tadsea 
into  aecountt  becafme  these  advantage!^  ^ere  necessarily 
attached  to  the  land  by  the  acts  of  parliameiit  respectively 
applying  to  them. 

Theclaase  has  been  referred  to,  which  calls  upon  the  Cona- 
pany»in  the  event  of  their  being  carriers  themselves,  to  keep 
an  account  of  the  tolls  which  they  would  have  been  entitled 
to  receive  for  the  same  amount  of  trtif&t  from  other  persons. 
It  is  no4  ceiitended  that  this  clause  is  a  substantive  enact* 
menty  releasing  the  defendants  from  a  liability  to  the  general 
law  of  rating,  but  it  shews  what  in  the  contemplation  of  tb^ 
bsgislatilire  was  the  mode  of  imposing  the  rate  on   thi^ 
description  of  property,  and  provides  facilities  for  aseer- 
taiiiing  the  amount. 

It  h«i»  been  urged  that,  if  the  rate  is  to  be  laid  on  the 
amouai  of  tolls  only,  the  Company  may  lower  them,  so  aa 
tO'  reduce  the  rate  to  a  very  small  amount.  Thai,  however* 
ia  tiet  fo  be  intended ;  and,  if  the  Company  attempted  to 
do  so  in  fraud,  a  rate  would  be  supportable  upon  the 
amount  of  toHs  which-  they  might  reasonably  be  expected 
to  demand  from  carriers  who  should  carry  on  th«  line 
instead  of  themselves^ 

There  is  nothing  in  any  part  of  the  act  frdm  which,  oif 
the  other  hand,  any  inference  can  be  drawn  opposed  to  the 
argument  of  the  defendants.  The  statutes  contain  two 
sets  of  clauses,  one  relating  to  the  creation  and  manage^* 
ment  of  Che  railway,  the  other  has  relation  to  the  Company 
as  a  corporation,-  biit  the  latter  clauses  oontain  nothing 
more  than  ia  necessary  to  enable  the  Company  in  their  C6r^ 
porate  capacity  to  Become  carrier^.  To  say  thai  as  sticb 
they  have  a  legal  monopoly,  ia  to  say  tfadt  the  iegislatui<cf 
has  committed  the  grossest  absurdity ;  that  in  the  face  6f 
an  express  declaration  that  the  railway  shall  be  free,  that 
tbe  public  shall  have  a  valuable  property  or  privilege  in  it, 
they  have  given  authority  to  the  Company  so  large,  that  tbe 
expressc'd  intention  of  the  legislature  muet  be  necessarily 
defeated.     Even  however  if  that  were  so,  if  the  Company 
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have  »  nionopolj  of  carrying,  the  profits  of  90ch  a  monopoly 
would  not  be  rateable.  Sacfa  profits  must  be  looked  upon 
apart  from  the  profits  of  the  land.  If  a  man  possessed  by 
law  a  monopoly  of  the  sale  of  a  peculiar  article,  the  test  of 
rateability  of  the  place  in  which  he  carried  on  his  trade 
woold  not  be  the  amoant  of  profit  which  he  makes  in  it, 
bnt  what  it  would  let  for  to  a  person  who  bad  no  such  pri- 
vilege. So  here  the  question  of  the  rateable  amount,  even 
if  the  Company  have  the  monopoly  alleged,  is  not  the  value 
to  those  possessed  of  the  monopoly,  but  the  value  it  would 
be  of  to  them  if  they  bad  it  not« 

The  lighthoffse  cases  are  in  point.  It  has  been  uni^ 
formly  decided  that  lighthouses  are  not  rateable  in  respect 
of  the  sum  which  they  may  be  said  to  earn,  from  tolls  pay^ 
able  on  ships  passing  within  a  certain  disftince(a);  such 
tolls,  as  Baiflty  J.  said  in  Rex  v.  Fowke  (A>,  not  arising 
'^  fipom  the  building,  nor  from  anjtbing  of  necessity  con* 
aected  with  it." 

In  endeavouring  to  determine  the  true  nveasure  of  the 
rate,  the  object  should  be  to  obtain  one  l^t  wiH  be  equal 
and  unvaried  by  accidental  circumstances,  such  as  the  occa^ 
sional  greater  or  less  profit  of  the  occupier;  Rexv,  Adams(€)* 
"A  r«te,"  said  Parke  J.  in  delivering  the  judgment  of  the 
Court  in  that  case,  **  ought  not  to  be  made  according  to  the 
profit  derived  by  the  occupier  himself;  for^  if  that  were  so, 
the  rate  must  vary  according  to  the  nature  of  the  occupier's* 
ioterest."  If  rent  is  taken  as  the  measure  of  rateable  value, 
here  it  will  lead  to  the  greatest  inequality.  There  are  many 
cases  of  a  continuous  line  of  railway  belonging  to  different 
companies,  who  run  their  carriages,  on  payment  of  toll,  on 
the  railways  of  each  other.  Suppose  then  the  case  of  the 
trains  of  the  Brighton  Company,  who  hafve  their  own  en- 
giaes  and  carriages  running  on  the  Croydon  line  to  the 
London  terminos.    The  Brighton  Company  in  respect  of 
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that  traffic  would  be  rateable  upon  a  supposed  rent,  but 
the  Croydon  Company,  which  receives  the  tolls  from  them, 
would  be  rateable  on  those  tolls  only. 

Cur.  adv.  vuli. 

Lord  Dbnman  C.J.  now  delivered  the  judgment  of  the 
Court. — This  case  has  stood  over  for  consideration  for 
some  time,  on  account  of  its  novelty  and  its  supposed  ap- 
plication to  the  rating  of  Railway  Companies  in  general  to 
the  relief  of  the  poor.  It  must,  however,  be  determined 
on  its  own  state  of  facts.  The  question  raised  is,  whether 
this  Company,  being  in  occupation  of  its  own  railway, 
and  at  present  in  the  exclusive  use  of  it  in  fact,  for  the 
purpose  of  a  large  carrying  trade,  the  rateable  value  of 
such  occupation  is  to  be  taken  only  upon  the  amount  of  cer- 
tain tolls  which  have  been  fixed,  under  the  statutes  herein- 
after mentioned,  as  payable  generally  by  all  carriers  for  the 
use  of  the  railway,  but  which  are  in  fact  never  paid,  or  upon 
the  amount  of  the  general  profits  which  the  Company  in 
fact  receives  from  the  occupation  so  devoted  to  such  carry- 
ing trade.  Another  question  was  indeed  raised  as  to  the 
mode  of  measuring  the  rate,  on  whichever  of  the  two 
principles  it  was  to  be  calculated,  namely,  whether  it  was 
to  be  measured  according  to  the  proportion  which  the 
mileage  of  the  railway  in  the  respondent  parish  bears  to 
the  M'hole  length  of  the  way,  assuming  the  profits  to  arise 
equally  through  the  whole,  or  according  to  the  actual 
earnings  in  this  parish.  This  question  however  was  not 
much  argued,  it  being  conceded  ultimately  that  the  latter 
was  the  proper  mode,  and  the  result  was  agreed  to  be  that 
the  rate  ought  to  be  for  3800/.  if  the  parish  be  right,  and 
1293/*  if  the  Company  can  limit  their  responsibility  to  a 
rate  in  effect  on  the  tolls  only. 

The  railway  has  been  formed  and  is  regulated  under  the 
authority  of  several  statutes.  By  the  first,  the  4  &  5 
Will.  4,  the  proprietors  were  incorporated  and  authorised 
to  purchase  lands  in  fee  simple,  subject  to  certain  qualifi- 
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cations  not  material  now  to  be  noticed.     On  the  lands 
so  purchased,  they  are  to  make  and  maintain  a  railway 
wiik  warehouses,  stations  and  landing  places  for  the  purpose 
of  locomotive  engines,  carriages  and  waggons,  &c.,  and 
for  loading,   unloading,   landing,  8u;.   of  goods,  and  the 
approach   and   departure  of  passengers   for    conveyance. 
For  the  tonnage  of  goods,  and  in  respect  of  passengers, 
beasts,  cattle  and  animals,  conveyed  in  carriages  on  the 
railway,  and  also  for  carriages  conveyed  on  it,  they  may 
demand  certain  tolls,  of  which  the  maximum  is  fixed  and 
not  the  minimum ;  and,  further,  they  may  themselves  pro- 
vide power  for  the  propelling  of  persons  and  things,  or  they 
may  themselves  convey  such  persons  or  things  on  their 
railway;  for  which,  in  addition  to  the  before  mentioned 
tolls,  they  may  charge  such  sums  as  they  may  from  time  to 
time  fix.     The  Company  may  therefore   be  simply   the 
owners  of  the  way,  on  which  others  may  place  steam  power 
and  carriages,  and  convey  persons  and  goods,  and  these 
two  parties  would  then  stand  much  in  the  same  relation  to 
each  other  as  the  trustees  of  a  turnpike  road  and  the  coach 
and   post   masters   conveying  passengers  on   it.     In  this 
case  they  would  receive  the  tolls  only, — the  owners  of  the 
steam  power  and  carriages,  the  fares  or  remuneration  for 
conveyance;   and  it  would   be   of  course  the  interest  of 
the  Company  to  raise  the  tolls  to  the  maximum,  or  as 
near  to  it  as  the  competition  of  the  ordinary  modes  of  tra- 
velling would  allow.     On  the  other  hand,  the  Company 
may  avail  themselves  of  the  latter  clauses,  and  unite  both 
characters,  of  owners  of  the  way  and  carriers  on  it ;  they 
will  then  receive  both  the  tolls  and  the  fares.     In  both 
cases  the  persons  or  owners  of  goods  conveyed  must  pay 
both  the  tolls  and  the  fares ;  but,  in  the  latter,  as  the  Com- 
pany would  be  the  first  and  last  receivers  of  both,  they 
might  be  charged  as  well  as  paid  in  one  undistinguished 
sum;  there  would  be  no  division;  and,  supposing  the  Com- 
pany to  be  the  only  carriers,  there  would  be  no  necessity 
VOL.  II. — G.  D.  F 
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for  fixing  any  rate  of  toll  at  all ;  the  whole  payment  might 
just  as  well  be  considered  fare. 

This  appears  in  fact  to  be  the  existing  state  of  things : 
^bmern"  "^"^  ^^^  statute,  sect.  157,  has  provided  that,  where  the 
Railwat  proprietors  shall  carry  for  their  own  profit,  a  separate 
account  shall  still  be  kept,  shewing  the  amount  of  tolls 
which  would  have  been  received  by  them  merely  for  ibe 
use  of  the  railway,  if  such  conveyance  had  been  by  other 
parties,  to  which  account  the  overseers  of  the  parishes 
shall  have  access  during  the  first  fourteen  days  in  July  and 
January  in  every  year.  But  this  act  makes  no  provision 
for  such  an  account  being  kept  and  open  to  the  same 
inspection,  where  other  parties  do  in  fact  convey  on  the 
railway,  when  it  would  be  equally  necessary; — an  indica- 
tion, it  may  be  thought,  that  the  framers  of  the  act 
did  not  seriously  contemplate,  what  in  truth  has  not 
happened  and  probably  never  will  happen,  that  any  par- 
ties but  the  Company  would  ever  become  carriers  on  the 
railway.  By  the  second  act,  however,  which  passed  in 
1837,  this  157th  section  is  referred  to  as  if  it  directed 
that  a  separate  account  should  be  kept  in  both  cases  and 
be  open  to  inspection,  and  the  neglect  to  keep  it,  or 
refusal  to  permit  its  inspection,  is  subject  to  die  very 
heavy  penalty  of  SCX)/.,  and  50/.  i>er  diem  for  its  continu- 
ance. The  effect  of  these  clauses  on  the  argument  we  must 
consider  in  the  sequel.  By  the  178d  section  of  the  first 
act,  all  persons  have  free  liberty  to  use  the  railway  with 
carriages  properly  constructed,  on  payment  only  of  the 
rates,  tolls,  and  sums  demanded  by  the  Company,  and  sub- 
ject to  the  rules  and  regulations  which  they  shall  from  time 
to  time  make.  The  construction  of  such  carriages  must 
also  be  agreeable  to  the  orders  of  the  Company,  and  ap- 
proved by  their  engineer  or  agent.  But,  although  the  rail- 
way itself  is  thus,  under  certain  qualifications,  thrown  open 
to  the  public  as  a  highway,  no  corresponding  provision 
appears  to  have  been  made  with  regard  to  the  warehouses, 
wharfs,  stations,  or  landing  places.     Both  of  the  statutes 
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beforeHiienUoDed  contain  powers  for  the  purchase  of  forty 
additiomil  acres  (e^hty  in  the  whole),  for  the  erection  ot 
additional  aUtiona,  yards,  wharfs,  warehouses^  and  other    ""^  vf 
ttoiilar  erections,  and  conveniences  for  receiviog,  deposit^    '^^l^" 
ing,  loading  and  unloading  goods,  and  other  purposes  con-     Railwat 
nected  with  the  undertaking;  but,  as  to  these  lands,  neither 
statute  gites  the  public  any  right  of  access  or  user  adverse 
to  the  Company ;  and  the  use,  for  any  thing  that  appears, 
might  be  denied  to  any  individual  desiring  to  beooroe  a  car- 
rier on  the  railway. 

These  are  the  material  facts  and  provisions  which  the 

case  8tatea»  and  the  statutes  supply,  and  to  these  we  are 

now  to  apply  the  rule  of  rating  prescribed  by  the  6  &  7 

Wa.  4,  c.  96,  s.  1 .   The  3  &  4  Viet.  c.  89,  was  referred  to  in 

the  argument,  but  it  has  in  truth  little  or  no  bearing  on  this 

question.     It  prohibits  the  rating  of  any  iMkabiiaut,  as  such 

iiAabkanig  in  re^^ect  of  kii  abilUy  derived  from  the  profits 

of  stock  in  trade,  or  any  other  property,  to  the  relief  of  the 

poor,  but  it  expressly  leaves  unaffected  the  liability  of  any 

occupier  of  lands  or  houses  to  be  taxed  under  the  provisions 

of  the  43  EHm.,  and  the  13  &  14  CA.  S.     Under  the  6  &  7 

Will.  4,  c.96,  the  rate  must  be  made  on  an  estimate  of  the 

''net  annnal  value/'  and  that  value  is  declared  to  be  "  the 

rent  at  which  the  hereditaments  might  reasonably  be  ex« 

pected  to  let  from  year  to  ytw,  free  of  all  usual  tenant's 

rates  and  taxes,  and  tithe  commutation  rent  charge,  if  any, 

necessary  to  maintain  them  in  a  atate  to  command  such 

rent."    To  this  enactment  is  added  a  proviso,  that  **  nothing 

ia  it  shall  be  construed  to  alter  or  affect  the  principles 

according  to  which  different  kinds  of  hereditaments  were, 

at  the  time  of  its  passing,  by  law  rateable." 

The  argument  for  the  Company  may  be  stated  shortly ; 
it  is  dear,  and  if  it  be  applicable  to  the  circumstances,  eon* 
riadng.  It  is  said  that,  in  order  to  apply  the  statute,  it  is 
ahrays  necesaary  to  suppose  the  property  in  respect  of 
which  the  rate  is  imposed  let  from  jear  to  year.  The  por* 
tion  of  the  railway  in  the  respondent  parish  must  therefore 

f2 
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be  supposed  to  be  so  let ;  and,  in  order  to  estimate  the 
rent,  it  must  be  asked,  what  the  tenant  would  take  by  the 
demise  ?  The  answer  to  which  would  be,  the  portion  of 
the  railway  itself,  and  the  perception  of  the  toll,  as  before 
fixed  by  the  Company.  He  would  have  the  right  to  place 
bis  own  carriages  on  the  railway,  not  in  virtue  of  the  demise, 
but  in  common  with  all  the  world.  The  gross  rent,  there- 
fore, would  be  something  less  than  the  amount  of  the  toll, 
by  the  allowance  for  tenants'  profits;  and,  after  making 
therefrom  the  statutable  deductions,  the  residue  will  be  the 
net  annual  value  on  which  the  rate  is  to  be  imposed.  If, 
because  the  lessee  in  occupation  should  place  carriages  on 
the  railway,  and  derive  therefrom  a  profit,  you  were  to  rate 
him  in  respect  of  that  profit,  you  might  equally  rate  any 
other  carrier  using  the  railway,  but  having  no  interest  in  it; 
for  the  user  in  the  case  of  a  lessee  is  not  referable  to  his 
occupation  under  his  demise.  This,  therefore,  would  be 
in  violation  of  the  statute. 

We  forbear  to  notice  at  present  the  subsidiary  parts  of 
the  argument.  It  is  obvious  that  the  case  here  supposed, 
which  is  that  of  a  lessee  in  exclusive  perception  of  the  tolls 
on  a  railway  practically  open  to  rival  carriers,  is  one  very 
different  in  fact  from  the  case  before  us ;  one,  moreover, 
which  not  only  has  not  occurred,  but  from  the  nature  of 
things,  it  may  be  safely  said,  never  can  occur.  The  sup- 
position of  a  lease  of  a  portion  of  the  railway,  with  no  de- 
mise of  the  stations,  warehouses,  and  approaches  to  it,  or 
at  all  events  some  provision  for  the  use  of  them,  is  merely 
absurd.  Such  a  lessee  would  be  a  mere  toll  collector  for 
the  Company,  without  even,  as  it  should  seem,  any  conve- 
nient mode  of  collecting  the  toll.  The  supposition,  again,  of 
a  free  competition  of  carriers  on  the  same  railway  is  prac- 
tically little  else  than  absurd.  If  all  diflSculties  were  re- 
moved as  to  the  stations,  warehouses,  landing  places  and 
approaches,  and  all  these  were  supposed  as  much  laid  open 
to  the  public  as  the  railway  itself,  the  very  nature  of  the 
mode  of  conveyance  forbids  a  free  competition  of  rival 
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carriers.  But  how  can  we  suppose  any  competition  possi* 
ble  with  the  Company  now  the  carriers,  or  indeed  any  free 
use  of  the  railway,  even  by  a  private  carriage,  the  Company 
retaining  the  independent  occupation  and  control  over  all  the 
existing  approaches  i  Nay,  a  lease  which  should  include 
the  stations  and  warehouses,  and  approaches,  and  place  the 
lessee,  as  to  extent  of  occupation,  in  the  same  position  ex- 
actly in  which  the  Company  now  are,  would  not  be  without 
its  difliculties,  for  the  Company's  act  is  framed,  whether 
qoite  effectually  or  not,  with  some  regard  to  the  interest  of 
the  public  as  well  as  of  the  Company.  The  travelling  and 
conveyance  by  carriages  drawn  or  propelled  by  locomotive 
engines  are  attended  with  peculiar  and  very  alarming  risks. 
Many  regulations  of  police,  therefore,  are  enacted  which 
the  Company  are  charged  to  enforce ;  and  it  is  very  ques« 
tiouable  whether  their  lessee  could  be  their  delegate  as  to 
this  trust,  while  it  is  certain  that  the  Company  out  of  pos- 
session could  not  discbarge  the  duty  so  conveniently  or 
perfectly  as  they  now  can. 

These  are  considerations  which  make  us  pause  in  giving 
our  assent  to  the  arguments  which  suggest  themselves. 
The  proviso  in  the  0  &  7  Will,  4,  declares  that  the  principles 
of  rating  are  not  to  be  altered  or  affected  by  it.  It  is  there- 
fore important  to  consider  how,  under  the  circumstances 
stated  in  the  case,  the  Company  would  have  been  rated  if 
that  act  had  not  passed.  They  would  then  have  been 
found  occupying  buildings  and  lands  on  an  entire  line  of 
railway,  and  carrying  on  a  trade  not  merely  therein  and 
thereon,  but,  thereby,  a  trade  inseparably  connected  with 
such  buildings  and  such  lands :  a  trade  that  could  have  no 
existence  without  the  buildings  and  lauds,  and  but  for 
which  the  buildings  would  not  have  been  erected  or  occu- 
pied, and  for  the  sake  of  which,  in  a  great  measure,  the 
lands  themselves  are  occupied  in  a  particular  manner.  The 
profits  of  this  trade  would  be  included  in  the  fares  received 
for  the  conveyance  of  goods  and  passengers,  and  the  ques- 
tion would   be^    whether  these  profits  ought  in  any  or 
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what  degree  to  affect  the  rateable  value  of  the  lands  and 
buildings. 

There  is  a  class  of  cases  often  cited,  which  has  esta- 
blished the  principle  on  which  this  question  is  to  be  an- 
swered. We  alludCi  among  others,  to  Rex  v.  St»  Nichola$f 
Glouceiter,  in  Cald.  269,  and  Rex  ▼.  Bradford,  4  MauU 
8c  Sehtyn,  317«  In  the  first,  a  steelyard,  part  of  a  machine 
in  a  street  leading  by  a  house,  was  in  the  house;  sums 
were  paid  by  persons  for  weighing  their  waggons  and 
cartSi  but  these  persons  were  not  compellable  to  weigh 
them.  Without  these  profits  the  house  was  worth  5U  per 
year.  These  profits  were  worth  about  40/.,  and  these^ 
after  due  deductions,  were  included  in  the  rate,  as  enhancing 
the  rateable  value  of  the  house*  The  Court  thought  rightly 
so.  Lord  Mansfield  considered  the  house  and  machine 
as  one  entire  thing.  ''  The  principal  purpose  of  the  house, 
said  he,  is  for  weighing.  The  steelyard  is  the  most  valu* 
able  part  of  the  house.*'  '*  If,  said  Willes  J.,  a  billiard 
table  stands  in  a  house  and  the  house  should  in  respect  of 
such  table  let  at  a  higher  sum,  it  is  rateable,  whUe  the  table 
continues  there,  and  it  is  so  let,  at  the  advanced  rent." 
Bailer  J.  said,  ''  There  is  an  extraordinaty  profit  arising 
from  the  modification  of  the  enjoyment.  The  only  ques- 
tion therefore  is,  whether  a  man  shall  be  rated  for  the  pro<* 
perty  he  has.  If  a  house  to-day  is  let  for  30/.  per  annum, 
and  to-morrow,  if  turned  into  a  shop,  would  let  for  50/., 
when  it  is  turned  into  a  shop  it  shall  be  rated  at  50/.'' 
The  Court  clearly  regarded  neither  the  nature  of  the  source 
of  profit,  nor  its  permanence.  They  looked  only  to  the 
existing  value  of  the  subject-matter  of  the  rate — the  house, 
and  rated  it  according  to  that  value. 

This  principle  had  become  so  well  established  by  the 
time  Rex  v.  Bradford  came  before  the  Court,  that  it  was 
then  sought  not  to  deny  but  to  evade  it,  by  demising  the 
canteen,  and  the  privilege  of  using  it  as  such,  and  selling 
liquors  therein,  at  two  distinct  rents,  in  the  hope  of  suc- 
cessfully contending  that  the  rate  should  be  on  the  rent 
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of  the  house  only.    The  Court,  howeveri  looked  to  the 
substance,  not  to  the  form,  and  held  both  sums  to  be  parts 
of  one  entire  rent,  paid  for  the  occupation  of  the  house 
and  the  eiyoyment  of  the  advantqgesi  which  for  the  time 
belonged  to  it,  and  for  the  time  enhanced  its  value.   As,  in 
the  former  case,  people  might  cease  to  weigh  at  the  engine 
or  the  engine  might  be  removed ;  so,  in  this,  the  barrack 
might  cease  to  be  occupied ;  the  customers  being  all  re- 
moved^ the  licence  to  sell  liquors  might  be  withheld  or 
forfeited ;  still  while  these  remained,  and  so  the  additional 
value  was  sustained,  that  value,  it  was  held,  must  come  into 
the  rate.     Andj  as  Le  Blanc  J.  expressly  said,  this  was  not 
rating  the   canteen  man  ''  in  respect  of  the  profits  of  his 
trade,  but  only  of  the  rent  which  he  paid."    The  occupa- 
tion of  the  house  was  indeed  necessary  for  the  earning  the 
profits  of  the  trade,  but  the  house  became  more  valuable 
because  it  enabled  the  profits  to  be  earned.     How  it  be* 
came  valuable  the  overseers  were  not  to  inquire.     Finding 
it  so,  they  were  to  rate  the  occupier  according  to  that  value. 
We  are  now  to  consider  a  case  on  which  much  reliance 
was  placed  by  the  appellants:  it  has  always  been  considered 
a  leading  one,  and  we  think  will  not,  on  examination,  be 
found  to  conflict  with  the  preceding;  we  mean  Rex  v. 
Tke  Trtisieei  of  The  Duke  of  Bridgwater  (a).    The  question 
there  was  simply  this,  whether,  when  the  other  occupiers 
of  lands  in  the  parish  were  rated  on  four^^fifths,  not  of  the 
sctnal  value,  but  of  their  rents  taken  as  the  value,  the  ap- 
pellants ought,  being  the  owners  as  well  as  the  occupiers 
of  land  covered  by  water  and  used  as  a  cana1>  and  from 
which  the  case  found  they  derived  no  profits,  except  from 
the  tonnage  of  goods  carried  on  it,  to  be  rated  at  four-fifths 
of  the  groii  receipts  of  such  tonnage.    The  Court  deter- 
mined, as  might  have  been  expected,   that  equal  allow- 
ances most  be  made  in  both  cases.    The  rent,  or  the  sum 
at  which  the  land  will  let,  is  the  proper  criterion ;  but  the 
rant  they  said  is  not  supposed  here  to  be  the  value  of  the 

(<t)  9  B.  ft  C.  68;  5.  C.  4  M.  &  R.  143. 
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land  or  of  its  produce,  minui  the  expense  of  producing,  but 
the  value,  after  deducting  the  expenses  of  cultivation  and 
the  farmer's  subsistence.  On  Mis  supposiiioti  it  is  clear 
the  rate  was  unequal.  This  %vas  all  that  was  decided.  The 
trustees  were  also  rated  as  the  occupiers  of  warehouses,  &c. 
adjacent  to  the  canal,  but,  as  to  these,  by  arrangement,  no 
question  was  to  come  before  the  Court,  and  they  were  also 
carriers  on  their  own  canal,  and  received  freight  as  such 
for  goods  carried,  on  which  the  tonnage  was  included  in 
the  rate  on  the  canal.  The  question  being  thus  confined 
to  the  canal,  and  the  trustees,  as  carriers,  merely  using  it 
as  any  other  person  might  and  did,  their  characters  of  OC'^ 
cupiers  of  land  and  carriers  were  quite  distinct.  The  ton- 
nage strictly  respected  their  profits  in  the  one,  the  freight 
their  profits  in  the  other.  These  last  were  unconnected 
with  the  land,  did  not  add  to  its  value,  and  therefore  were 
properly  excluded  from  the  rate. 

Let  now  the  principle  which  these  cases  establish  be 
applied  to  the  facts  before  us,  if  we  wish  to  know  whether 
the  fares  would  have  been  properly  included  in  the  rate 
before  the  Assessment  Act  passed.  We  apprehend  that, 
according  to  that  principle,  the  only  question  to  be  asked 
would  be,  do  they  increase  actually  the  value  of  the  build- 
ings and  lands  on  which  the  rate  is  to  be  made  ?  If  they 
do,  and  to  whatever  extent  they  do,  to  that  extent,  due  al- 
lowances always  being  supposed,  they  must  directly  or  indi- 
rectly be  included.  It  would  be  no  answer  to  say,  that  by 
law  the  railway  is  a  highway ;  that  all  the  world  may  carry 
goods  and  passengers  on  it ;  that  it  is  an  accident  that  the 
Company  alone  monopolize  all  the  trade,  and  that  their  mo- 
nopoly may  cease  to-morrow.  These  circumstances,  so  far 
as  they  lessened  the  value  of  the  buildings  and  lands,  would 
be  proper  to  be  taken  into  the  account  as  to  the  quantum 
of  the  rate,  but  they  would  not  affect  the  principle.  Then 
do  the  fares  increase  the  value  of  the  buildings  and  lauds? 
No  one  can  doubt,  indeed  the  case  has  answered  that  they 
do,  that  a  higher  rent  for  the  buildings  and  lands  might  be 
obtained  in  consequence  of  the  facility  afforded  by  the  occu- 
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pation  of  them  to  the  carrying  on  of  a  lucrative  trader  and 
earning  the  profits  on  those  fares.    The  case  thus  supposed 
would  be  exactly  the  same  in  principle  as  that  of  the  house 
and  engiue,  the  house  and  billiard  table,  the  house  con- 
verted into  a  shop,  the  canteen ;  and  it  would  be  distin- 
guished from  the  canal  case,  because  there  by  agreement 
the  warehouses,  &c.  were  laid  out  of  consideration.     The 
trustees  were,  in  fact,  only  carriers  in  common  with  all  the 
wortd,  and  to  the  extent  by  which  their  trade  on  the  canal  did 
augment  the  value  of  the  canal,  it  was  brought  into  account. 
But  it  will  be  observed  that  so  far  we  have  supposed 
lands  and  buildings,  the  railway,  and  the  stations,  &c.  all  in 
one  parish,  and  included  in  one  rate.    Will  it  make  any  dif- 
ference in  the  principle  that  the  railway  is  in  more  parishes 
than  one,  and  that  we  are  now  dealing  with  a  parish  in 
which,  so  far  as  appears,  there  is  no  station-house  or  other 
appendage  to  the  railway?     We  think  not.     The  subject- 
matter  of  the  rate  in  any  particular  parish  is,  no  doubt, 
die  beneficial  occupation  of  the  land  there,  and  you  cannot 
draw  into  the  rate  the  value  of  the  occupation  of  buildings 
elsewhere ;  yet,  as  you  are  to  rate  on  the  value  in  the  pa- 
rish, hcwever  occasioned,  you  cannot  strike  off  any  portion, 
because  it  would  not  have  existed,  but  for  the  occupation 
of  buildings  in  anotlier  parish;  still  it  exists,  and  in  the 
parish,  and  therefore  cannot  escape  the  rate  there.     Sup- 
pose A.  B.f  occupying  an  entire  tenement,  as  an  inn  in  two 
parishes,  C.  and  D.,  the  lodging  part  of  the  building  in  C, 
and  the  tap  and  stables  in  D.,  there  would  be   two  rates ; 
but  could  the  owner  say  in  C,  **  True  it  is  that  which  I 
occupy  here  is,  defaclo,  more  valuable  than  a  mere  dwell- 
ing or  boarding  house,  but  that  is  in  a  great  measure  be- 
cause it  is  connected  with  the  tap  and  stables  in  D.,  you 
must  reject  whatever  is  referable  to  that  connection,  and 
rate  me  here  as  if  I  occupied  an  inn,  without  tap  or  stables; 
you  must  suppose  a  demise  only  of  the  parts  in  C.»  and  rate 
upon  a  rent  to  be  given  only  for  what  that  demise  would 
pass  to  me"    The  answer  would  be,  if  the  occupation  of 
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tbU  part  is|  in  fact,  of  a  certain  increased  Talue,  whether 

^    ^  that  increase  be  derived  in  part  or  in  the  whole  from 

The  Qdebn 

V.  the  other,  is  immaterial.    Wherever  the  valuable  occupa* 

"w^  ^RsT    ^^^°  ^^'  there  the  occupier  must  be  rated  in  respect  of  it. 

Railwat  Then  in  the  present  case  it  would  become  a  question  of 
fact. — Is  the  land  occupied  in  the  respondent  parish  by  the 
railway  more  valuable  in  fact  to  the  occupier  by  reason  of 
his  occupatioui  together  with  the  stations  Sec  elsewhere, 
and  the  general  purposes  to  which  altogether  are  applied  i 
We  suppose  that  without  doubt  this  would  be  answered  iu 
the  affirmative.  Sever  it  from  them,  and  three  or  four  miles 
of  railway,  unapproachable,  leading  from  and  to  no  plaoe, 
having  no  connection  with  any  termini,  would  be  absolutely 
useless  and  unproductive.  Give  them  the  connection  which 
in  fact  eiists,  you  give  them  a  value  increased  indirectly  from 
the  stations,  warehouses,  and  portions  of  the  entire  line  in 
other  parishes,  and  directly  by  the  general  traffic,  to  the 
profits  derived  from  which  every  where  they  are  indispen* 
sable  contributors,  and  through  one  part  of  which  they 
directly  came. 

We  are  thus  led  to  the  conclusion,  that,  if  this  case  had 
been  to  be  considered  before  the  passing  of  the  Parochial 
Assessment  Act,  the  principle  of  rating  on  which  the  re* 
spondents  have  proceeded  would  have  been  found  the  true 
one.  Has  then  the  statute  made  any  difference  in  this 
respect?  Now,  without  having  recourse  to  the  express 
language  of  the  proviso,  it  is  clear  that  the  enacting  part 
introduced  no  new  principle  of  rating*  From  the  time  of 
the  decision  in  the  case  of  Rex  v.  The  TruBietB  of  the 
Duke  of  Bridgewaterf  before  referred  to,  it  had  been  un« 
derstood  generally  that,  fraud  apart,  the  rent,  whether  the 
occupier  was  the  owner  or  only  the  tenant,  in  the  former 
case  a  supposed,  in  the  latter  a  real  rent,  was  to  be  the  cri* 
terion  of  rateable  value.  Both  parties  in  the  present  case 
appeal  equally  to  this  criterion.  The  difference  between 
them  is,  (there  being  no  real  demise,)  what  is  to  be  brought 
into  the  supposed  demise,  and,  as  to  this,  it  is  obvious  that 
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the  statute  can  make  do  difference,  the  only  question  be- 
tween the  parties  being  as  to  the  proper  mode  of  applying 
the  admitted  principle.     In  cases  upon  rating,  in  which  the 
great  objects  are  to  procure  equality  and  to  bring  every 
thiBg  into  contribution  which  ought  to  share  the  public 
burthen,  it  is  essential  (as  Lord  Elhnhorough  said  in  Rtx 
f.  Bradford)  to  regard  the  substance  and  not  the  form ; 
**  we  must,  said  he,  judge  of  things  as  they  really  are,  and  not 
as  they  appear  lo  be,  and  therefore  we  are  to  consider  here 
whether  this  be  not  substantially  one  entire  rent  in  respect 
of  ooe  enttre  sabject,  though  artificially  divided  into  several 
payments/'    If  we  deal  with  this  case  in  the  same  sensible 
and  juat  way,  we  shall  be  at  no  loss  to  see,  that  to  break  up 
this  entire  line  into  parochial  portions,  and  then  in  imagine* 
tion  sever  all  and  each  from  the  buildings  which  the  occu- 
piers occupy  together  with  it  de  facto  exclusively  and  under 
the  authority  of  the  same  statutes  passed  in  furtherance  of 
one  great  scheme,  and  then  again  in  imagination  to  sever 
both  from  the  traffic,  which  the  occupiers  carry  on  in,  by, 
and  throughout  the  whole  de  facto  exclusively,  and  for  the 
sake  of  which    they  have  made,    built,  and  occupy  the 
whole,  is  to  apply  the  principle  of  the  statute  in  form  and 
not  in  substance,  and  so  as  to  lead  to  a  mere  evasion  of  its 
object. 

If  it  be  said  that  not  only  by  law  but  in  fact,  the  Com* 
pany  may  lease  their  line  and  become  mere  carriers  on  it, 
>  or  that  they  may  demise  their  buildings  and  carriages,  cease 
to  be  traders  and  become  mere  occupiers  of  the  railway, 
the  answer  is,  that  the  present  rate,  with  which  alone  we 
have  to  4^al,  is  not  made  on  either  of  these  states  of  facts, 
that,  whenever  either  shall  arise,  the  rate  must  be  altered 
to  meet  it,  but  that  even  then,  in  all  probability,  the  result  to 
the  parishes  would  be  much  the  same,  the  rate  only  would 
become  apportionable  between  two  classes  of  occupiers, 
instead  of  being  charged  on  one. 

But  it  is  said  that  the  private  statutes  conclude  this 
question  by  the  clauses  referred  to  in  an  early  part  of 
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this  judgmenl,  directing,  under  a  severe  penalty,  a  certain 
account  of  tolls  to  be  kept  for  the  benefit  of  the  overseers 
of  the  poor.  It  is  asked  what  object  can  be  conceived 
for  that  provision  as  to  the  tolls  ahne,  unless  the  tolls  alone 
be  the  fund  with  which  the  overseers  have  to  do  i  Some 
answer  was  attempted  to  be  given  to  this  question  in  the 
argument,  but  not  we  think  very  successfully.  The  truth 
is  that  the  counsel  for  the  appellants  very  much  overrated 
its  importance  in  the  argument.  The  framers  of  this  sta- 
tute, which  must  not  be  dealt  with,  when  we  are  talking  of 
intention,  exactly  as  if  it  were  a  public  general  act,  but 
rather  as  the  mode  of  carrying  into  effect  a  bargain  between 
certain  individuals  and  the  public,  no  doubt  intended  to 
limit  the  rate,  if  by  law  they  could,  to  the  tolls  alone,  and 
these  clauses  were  inserted  to  effectuate  the  working  of  that 
mode  of  calculating  the  assessment,  if  it  should  prevail. 

We  have  already  noticed  an  omission,  remarkable  enough, 
in  the  first  act,  and  the  awkward  mode  by  which  it  is 
attempted  to  be  supplied  in  the  second.  But  we  are  not 
now  construing  these  clauses — only  considering  the  colla- 
teral bearing  on  the  argument  which  their  insertion  in 
the  act  has.  All  that  need  be  said  therefore  is,  that  that 
bearing  is  not  strong  enough  to  prevent  the  application  of 
the  general  principles  of  law  to  the  rating  of  the  Company's 
property  in  their  occupation.  We  conclude  therefore  in 
favour  of  the  respondents'  principle.  The  sums  are  agreed 
between  the  parties,  and  we  decide  iu  favour  of  the 
larger,  by  the  application  of  admitted  principles  to  the  facts, 
thinking  that  that  represents  truly  the  actual  rateable  value 
of  the  land  occupied  by  the  Company  in  the  respondent 
parish.    The  rate  will  therefore  be  confirmed  (tf). 


Order  of  Sessions  confirmed. 


(a)  Or  rather  amended,  as,  ac- 
cording to  this  decision,  the  rate- 
able value  of  the  railway  in  the 
parish  is  3800/.    The  rate  was  a 

G. 


sixpenny  rate,  which,  on  3800/., 
would  be  95/.,  and  not  108/.,  the 
amount  inserted  in  the  rate. 
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The  Queen  v.  The  Inhabitants  of  Oundle(£/). 

On  appeal  to  the  Northamptonshire  Quarter  Sessions,  in  ^  special  case 
.  .  from  sessions 

Apni,  1841,  against  an  order  of  removal  from  the  parish  of  stated  that  an 

Titchmarsh,  in  the  county  of  Northampton,  to  the  parish  g^'^^jjep  q^"*' 
of  Oundle,  in  the  same  county,  the  sessions  dismissed  the  renrioval  had 
appeal,  subject  to  the  opinion  of  this  Court  upon  the  fol-  n^ssed'^and 
lowing  case : —  the  order  con- 

The  inhabitants  of  the  parish  of  Oundle  caused  their  ap-  groand  that 
peal  against  the  said  order  to  be  entered  at  the  general  "'^  ^^^^^1  °^ 
quarter  sessions  of  the  peace  of  tlie  said  county  on  the  7th  been  given, 
January,  1841,  at  which  sessions  the  court  made  an  order,  Jgfus?ne°o* 
which,  after  reciting  the  order  of  removal  and  the  entry  of  hear  or  respite 
the  appeal  at  the  said  January  sessions,  proceeded  thus: —  that^s^'bsV 
"  Now,  upon  the  opening  of  the  said  appeal  by  -4.  B.  of  quently,at  the 
counsel  for  the  respondents,  and  hearing  C.  IX  of  counsel  the  sessions 
for  the  appellants  in  reply,  and  it  appearing  that  notice  of  "|^^®  another 
the  grounds  of  the  said  appeal  had  not  been  given  by  the  usual  motion, 
appellants  to  the  respondents,  as  required  by  the  act  of  par-  aowarto^be" 
liament  in  that  case  made  and  provided,  this  court  doth  entered  against 
refuse  to  hear  or  respite  the  said  appeal,  and  doth  hereby  ^^r.    (Tho  ~ 

order  that  the  said  order  of  the  said  justices  be  ratified  and  ^^^  <^>^  "?^ 

-.,,.  1.  ,  ..  -.      state  whether 

confirmed,   subject,  nevertheless,   to    the   opinion  of  the  the  sessions 

Court  of  Queen's  Bench  on  a  special  case,"  &c.  ^"•j  ^^^  *®" 

^  ,  cond  entry  ap- 

Subsequently,  at  the  same  January  sessions,  the   court  plied  to  the 

made  another  order,  which,  after  reciting  the  same  order  of  to*^ychthe* 

removal,  proceeded  thus: — ''And  whereas  the  inhabitants  of  appeal  had 

the  said  parish  of  Oundle  did,  at  this  sessions,  by  CD.  their  ly^dUmissed.)' 

counsel,  pray  this  court  that  they  misht  be  permitted  and  '^^}  tlie  ap- 
/  .    .  .  .  ,         .  .     ^  peal  so  re^n- 

allowed  to  enter  their  appeal  against  the  above  recited  tered  came  on 

for  hearing  at 
(a)  Decided  in  Easter  term,  1842  (April  27th).  the  next  ses- 

sions,*when  it 
appealing  that  the  order  ap})caled  against  was  the  same  order,  the  sessions  considered 
that  the  said  order  of  removal  had  been  absoluteljf  confirmed  by  tlie  judgment  of  the 
previoos  sessions,  and  dismissed  the  appeal.  The  question  for  this  Court  was,  whether 
the  sessions  ''were  right  in  considering  the  order  of  removal  as  absolutely  confirmed, 
and  in  dismissing  the  appeal :"— ffe(r/,  that  they  had  a  right  to  dismiss  the  appeal. 


78  CASES  IN  THE  QU£EN*S  BENCH, 

1849.  Qrder  to  the  judgment  of  this  court,  to  be  tried  at  the  next 
^•^^^/^^  general  quarter  sessions  of  the  peace,  to  be  bolden,  &c. 
9.  Now  this  court  doth  order  that  the  inhabitants  of  the  said 

Inhabitaots  of  parish  be  permitted  and  allowed  to  enter  their  appeal  agvinsi 
the  above  recited  order  to  the  judgment  of  this  court,  to  be 
tried  at  the  next  general  quarter  sessions,  &c.,  upon  due 
notice  thereof  to  be  in  th«  mean  time  given  to  the  church- 
wardens, &c.  of  the  parish  of  Titchmarsb/' 

This  appeal  accordingly  came  on  to  be  tried  at  the  last 
April  Quarter  Sessions  for  the  county  of  Northampton.  It 
did  not  appear  at  this  time  that  any  case  had  been  tendered 
by  the  appellants  to  the  respondents  in  pursuance  of  the 
said  first  mentioned  order  of  the  7th  day  of  January,  at  any 
time  since  the  previous  sessions. 

On  the  trial  of  this  appeal,  the  only  evidence  given  by 
the  respondents  was  the  entry  in  the  clerk  of  the  peace's 
book  of  the  order  of  sessions,  made  on  the  7th  day  of 
January,  1841,  first  before  mentioned.  The  order  of  the 
previous  sessions,  secondly  before  mentioned,  was  also  read, 
and  it  appeared  to  the  court  therefrom  (as  the  fact  was) 
that  the  order  of  justices  now  appealed  against  was  the 
same  as  that  referred  to  in  the  first  order  of  the  previous 
sessions.  The  court  considered  that  the  said  order  of  ju^ 
tices  had  been  absolutely  confirmed  by  the  judgment  of  the 
previous  sessions,  and  that  such  judgment  was  still  in  full 
force,  effect  and  virtue,  and  in  nowise  revoked  or  altered  by 
the  said  second  order,  of  the  said  previous  sessions,  and 
therefore  refused  to  hear  any  evidence  on  the  part  of  the 
said  appellants,  although  required  so  to  do,  and  dismissed 
the  appeal  with  costs. 

The  question  for  the  opinion  of  the  Court  of  Queen's 
Bench  is,  whether  the  sessions  were  right  in  considering 
the  order  of  justices  as  absolutely  confirmed,  and  in  dis- 
missing the  appeal. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that 
the  said  Court  of  Quarter  Sessions  was  right,  under  the 
circumstances  hereinbefore  mentioned,  then  the  said  order. 
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dkouaaing  the  said  appeal,  is  to  be  confirmed :  if  otberwiaei        i843. 
the  said  order,  and  the  said  order  of  the  said  two  justtces, 
to  be  quashed. 


Sir  JP.  Poilock  A.G.,  Miller  and  Wing,  in  support  of  the 
order  of  sessions.  There  cannot  be  two  appeab  against  the 
sane  order  of  removal;  and  the  sessions*  therefore,  were 
not  bound  to  hear  the  second  appeal.  The  entry  of  the 
same  appeal  a  second  time  was  a  mere  ex  parte  and  formal 
proceeding,  which  cannot  be  taken  to  have  had  the  sanction 
of  the  sessions.  The  sessions  could  not  make  an  entry  of 
dUfeffeot  judgments  as  to  the  same  matter :  Si.  Andrew^ 
HMom,  ▼.  St.  Clemenfs  Dtmes  (a).  The  order  of  removal 
stood  confirmed  by  the  order  of  the  January  sessions,  and 
their  order  of  confirmation  conld  not  be  revoked  except  by 
express  words.  The  appellants  should  have  got  the  first 
order  of  sessions  discharged  before  re-entering  the  appeal. 
in  Rex  ▼•  The  Jasiiem  of  the  We$t  Ridmg{b),  where  the 
sessions  dismissed  an  appeal  against  a  conviction,  and  con- 
firmed the  conviction  without  entering  into  the  merits,  be*- 
cause  the  preliminary  cimditions  on  which  the  appeal  was 
granted  by  statute  had  not  been  regularly  complied  with, 
the  judgment  was  held  conclusive,  and  a  second  appeal  was 
not  allowed  to  be  entered. 

Kelfy,  Flood  and  Barbm,  contrii.  The  sessions  have  no 
power  to  confirm  an  order  appealed  against  unless  the  ap- 
peal has  been  heard ;  and,  even  if  they  bad  this  pawer» 
their  eonfirmatioB  of  an  order,  subject  to  a  case,  was  n^ 
confirmation:  Rex  v.  The  JuUicet  of  Pembrokeshire (c). 
Rex  y.  I%e  Juttiees  of  Suffolk  (,d).  The  last-mentioned 
case  shews  also  that  the  sessions,  in  allowing  the  ^»peal  to 
be  re-entored,  did  no  more  than  this  Court  would  have 
compelled  them  to  do  under  the  circumstances,  the  first 

(a)  2  Salk.  494.  {d)  1  Dowl.  P.C.  16S.  See  also 

lb)  3  T.  R.  776.  Rex  v.  Justices  of  Suffolk,  1  N.  & 

(c)  3B.&Ad.  391.  p.aoa. 
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184«.         order  having  been  made  subject  to  a  case,  and  the  case  not 
J^^^^      having  been  brought  up. 

V.  The  sessions  must  be  taken  to  ask  this  Court  whether 

^"ou*'*LB*  ^^  ^^^^  ^"^  "^'  power  to  make  the  second  order,  nullifying 
the  first.  [Lord  Demnan  C.J.  I  should  infer  from  the 
statement  of  the  case  that  the  sessions  knew  nothing  of  the 
second  appeal  being  against  the  same  order  which  they  had 
already  disposed  of.  The  usual  practice  is  to  put  a  motion 
paper  into  the  hands  of  the  clerk  of  the  peace,  and  then  be 
enters  the  appeal  as  of  course,  without  the  court  knowing 
anything  of  the  matter.]  If  the  second  appeal  had  not 
been  regularly  entered,  they  might  have  vacated  the  order 
for  entering  it:  it  must  be  taken  therefore  to  have  been 
regularly  entered.  The  sessions  were  bound  to  have  ad- 
journed the  first  appeal ;  for  the  4  &  5  WiU.4,  c.76,  merely 
requires  that  the  grounds  of  appeal  should  be  furnished 
fourteen  days  before  the  appeal  is  intended  to  be  heard, 
and  gives  no  power  to  dismiss  the  appeal  if  they  have  not 
been  duly  furnished.  Rex  v.  Kimbolton  (a)  shews  they 
might  have  adjourned ;  and  the  question  now  is,  whether 
they  had  not  a  right,  by  re-entering  the  appeal,  to  rectify 
their  mistake  in  not  adjourning  it  at  the  January  sessions. 

Lord  Denman  C.  J. — It  appears  that,  when  this  appeal 
came  on  at  the  January  sessions,  notice  of  the  grounds  of 
appeal  had  not  been  given  as  required  by  the  statute,  and 
that  the  sessions  therefore  refused  to  hear  or  respite  the 
appeal,  and  confirmed  the  order  of  removal,  subject  to  a 
privilege,  which  the  appellants  did  not  choose  to  exercise,  of 
stating  a  case  for  the  opinion  of  this  Court.  Subsequently 
at  the  same  sessions  an  order  was  made,  permitting  the 
same  appeal  to  be  entered  a  second  time.  In  point  of  form 
it  was  by  the  order  of  the  sessions  that  the  second  entry  of 
the  appeal  was  made,  but  we  cannot  but  see  that  it  was 
substantially  an  ex  parte  proceeding  by  the  appellants,  of 
which  their  opponents  would  have  no  notice  or  knowledge 

(fl)  1  N.  &  P.  606. 
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whatever ;  the  usual  practice  being,  that  the  motion  to  enter        1842. 

and  respite  an  appeal  is  a  mere  motion  of  course,  on  which    J^^^y^^'^ 
^t  t  '  '  •     ,  •  ,_  The  Queen 

toe  appeal  is  put  mto  a  particular  paper,  without  any  com-  v. 

znonication  to  the  respondents.  In  this  case,  the  appeal  ^"''JJ^*'**"^  ®^ 
haTiog  been  once  dismissed^  the  appellants  should  not  have 
moved,  in  a  mere  formal  way,  to  enter  it  as  of  course,  and 
as  though  it  had  been  an  entirely  distinct  appeal  from  the 
previous  one.  However  in  this  formal  way  the  appeal  is 
re-entered«  and,  at  the  ensuing  sessions,  when  the  justices 
find  out  that  it  is  the  same  appeal  they  had  previously  dis- 
missed, subject  to  a  case,  which  had  not  been  brought  up, 
they  think  the  appellants  had  no  right  so  to  enter  the 
appeal  a  second  time,  and  they  dismiss  it.  I  think  they 
were  authorised  in  dismissing  the  appeal  under  these  cir- 
comstaoces.  That  is  the  only  question  we  need  decide,  and 
the  queation  as  to  the  con6rmation  of  the  order  by  the 
dismissal  of  the  previous  appeal  is  immaterial. 

Pattbson  J. — I  think  the  sessions  were  quite  right  in 
dismissing  the  appeal,  if  they  thought  the  order  for  entering 
it  a  second  time  was  not  authorised  by  them.  The  first 
appeal  was  dismissed,  because  the  statement  of  the  grounds 
of  appeal  had  not  been  given  as  required  by  the  Poor  Law 
Amendment  Act.  The  sessions  refused  to  adjourn  the 
bearing  of  that  appeal,  and  they  had  a  right  to  refuse,  for 
the  9  Geo.  1,  which  compels  them  to  adjourn  an  appeal, 
when  proper  notice  of  it  has  not  been  given,  does  not  apply 
when  there  has  been  no  statement  of  the  grounds  of  appeal 
delivered  under  the  late  act.  The  sessions  heard  the  appeal 
as  far  as  it  could  be  heard  under  the  circumstances,  and 
dismissed  it  subject  to  a  case.  It  is  said  that,  as  their 
decision  was  subject  to  a  case,  the  appeal  was  not  in  truth 
decided.  That  may  be  so,  but  still  it  does  not  shew  that 
they  were  obliged  to  hear  the  appeal  over  again,  because  the 
appellauits  did  not  think  proper  to  bring  up  the  case  granted 
them  for  the  opinion  of  this  Court.  Whether,  as  the  ap- 
peal was  dismissed,  not  absolutely  but  subject  to  a  case, 

VOL.  II. — G.  D.  G 
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184S.        the  order  of  removal  was  thereby  confirmed^  is  immaterial 

_/^  to  us,  as  we  think,  when  the  same  appeal  came  before  the 

V.  sessions  a  second  time,  they  had  a  right  to  say,  that  it  was 

()dk^.      "^^  ^y  ^^^^^  ^^^  ^^^  ^^®  appeal  had  been  so  re-entered,  and 
to  dismiss  it. 

WxGBTBCAN  J.^The  question  raised  as  to  the  confirma- 
tion of  the  order  of  removal  at  the  January  sessions  is 
unimportant;  we  think,  when  it  was  discovered  that  the 
same  appeal  which  had  been  once  disposed  of  was  entered 
a  second  time,  that  it  was  rightly  dismissed, 

D.  Order  of  Sessions  confirmed. 


The  Queen  r.  Inhabitants  of  Old  Stratford  (a). 

Grounds  of       UPON  an  appeal  against  an  order  of  two  lustices  for  the 

appeal  stated  rr  o  ... 

that  the  appel-  removal  of  a  pauper  named  John  Taylor,  with  his  wife  and 

lantpansh  was  ^^^  children,  the  Court  of  Quarter  Sessions  for  the  county 
not  the  last  ,       '  ,   ,         •' 

place  of  settle-  of  Warwick  quashed  the  order,  subject  to  the  opinion  of 

?r«plt      this  Court  upon  a  case. 

ther,  as  in  the        The  case  raised  three  points  for  the  judgment  of  the 

stated,  and        Court,  but  it  was  pronounced  on  the  first  of  them  only, 

also  that  he,      yj^.  on  the  sufficiency  of  the  grounds  of  appeal. 

in  November,  .  . 

1832,  rented         The  appellants  admitted  a  settlement  by  birth  of  the 

*  h  *5   t        pauper  in  the  appellant  parish^  and  they  set  up  a  subse- 

Eatington,  in     quent  settlement  of  John  Taylor,  the  father  of  the  pauper, 

from  &c.  at^ '  ^^  ^^^  parish  of  Eatington,  in  the  county  of  Warwick,  by 

the  rent  of        renting  a  tenement,  and  a  derivative  settlement  from  him 

and  upwards,    ^o  ^^^  pauper.     The  statement  of  the  grounds  of  appeal 

for  &c.,  **  and 

occupied  the  (a)  Decided  in  Trinity  Term,  June  4. 

same  under 

such  renting  or  hiring  from  that  time  until  Michaelmas,  1836,  and  paid  the  rent  for  the 

same,  and  also  was  assessed  to  and  paid  the  poor  rate  for  the  same,  during  th*  whole 

of  that  time."    Upon  a  finding  of  the  sessions,  subject  to  a  case,  that  the  grounds  of 

appeal  were  sufficient,  though  residence  was  not  stated;— £e/tf,  they  were  not  sufficient, 

and  the  Court  therefore  quashed  the  order  of  sessions. 
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applicable  to  the  present  case  ^as  as  follows;  that  is  to        1342. 
sajr,  *'  And  that  the  said  parish  of  Whatcote  is  not  the  last     ''^-'^-^ 
place  of  settlement  of  John  Taylor,  the  pauper's  father,  as  ^^ 

in  the  examination  in  this  case  stated;  and  also  that  the  Inhabitants  of 
said  John  Taylor,  the  father  of  the  said  John  Taylor  the  Stkattokd. 
paoper,  in  November,  1832,  rented  a  house  and  orchard  at 
Eatiogton,  in  the  parish  of  Eatington,  in  the  county  of 
Warwick,  from  William  Marshall,  servant  to  Evelyn  John 
SUrley,  Esq.  of  the  same  place,  at  the  rent  of  10/.  a  year 
and  upwards,  and  occupied  the  same  under  such  renting  or 
hiring  from  that  time  until  Michaelmas,  1836,  and  paid  the 
rent  for  the  same«  and  also  was  assessed  to  and  paid  the 
poor  rate  for  the  same,  during  the  whole  of  that  time/' 

It  was  contended  for  the  respondents,  that  this  statement 
of  the  grounds  of  appeal  was  insufficient,  inasmuch  as  it 
was  not  stated  therein  that  John  Taylor,  the  father,  resided 
in  the  parish  of  Eatington  for  forty  days,  during  the  time  of 
his  occupation  of  the  premises  mentioned  therein,  but  the 
Court  of  Quarter  Sessions  were  of  opinion  that  this  state- 
ment of  the  grounds  of  appeal  was  sufficient. 

fV.  T.  S.  Daniel  and  Gale  in  support  of  the  order  of 
sessions.  Since  this  case  was  heard  at  sessions,  this  Court 
has  decided,  in  Reg.  v.  West  Riding  Justices  (a),  that,  where 
the  grounds  of  appeal,  setting  up  a  new  settlement  by  rent- 
ing a  tenement,  state  the  occupation  only  of  a  house,  it 
cannot  be  inferred  therefrom  that  the  pauper  resided  within 
the  parish;  but  that  case  is  distinguishable  from  the  pre- 
sent; there  the  Court  had  refused  to  hear  the  appeal,  and, 
on  application  to  this  Court  for  a  mandamus  to  compel 
them  to  hear  the  appeal,  the  question  was,  whether  resi- 
dence must  necessarily  be  inferred  from  the  use  of  the  word 
**  occupation;*'  here  the  sessions  have  found  that  they 
have  so  understood  it,  and  this  question  of  the  meaning  of 
the  language  of  grounds  of  appeal  was  one  which  they  were 

(fl)  1  G.  &  D.  706. 
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1843.        competent  to  determine;  they  have  determined  it,  and  with 

J^;^'^      their  determination  this  Court  will  not  interfere. 
The  Queen  _.  .   ,  i       ^  .         i  • 

9.  1  he  statement  of  the  grounds  of  appeal  ought  not  to  be 

InhRbitants  of  construed  with  more  strictness  than  to  require  a  reasonable 
Stbatfoid.  degree  of  certainty.  The  stat.  4  &  5  Will.  4,  c.  76,  s.  81, 
requires  only  the  grounds  of  appeal  to  be  stated,  and  could 
never  have  been  intended  to  require  a  statement  of  the 
constituents  of  a  settlement  with  all  the  certainty  required 
in  pleadings  in  estoppel.  Nimia  subtilitas  in  jure  repro- 
batur,  et  talis  certitudo  certitudinem  confundit  (a). 

There  is  greater  reason  for  a  favourable  construction  of 
the  grounds  of  appeal  than  of  an  examination.  The  former 
is  but  at  the  most  a  pleading,  the  latter  is  both  pleading 
and  evidence,  and  for  that  reason  may  be  expected  to  set 
forth  all  the  incidents  of  the  settlement  which  is  set  up. 
Besides  which,  a  decision  on  the  ground  of  the  insufficiency 
of  the  examination  would  not  be  final,  the  respondents 
could  remove  again;  but,  however  technical  may  be  the 
objection  to  the  grounds  of  appeal,  if  it  be  held  a  fatal  one, 
the  order  of  removal  must  be  confirmed,  and  an  innocent 
parish  be  fixed  with  the  maintenance  of  the  pauper.  \_Cole'' 
ridge  J*  If  everything  alleged  in  those  grounds  of  appeal 
were  proved,  would  a  settlement  be  made  out?]  By  a  rea- 
sonable intendment  put  on  the  language  it  would.  Besides 
which,  the  statute  requires  only  '^  (he  grounds"  of  appeal 
to  be  stated,  and  does  not  say  that  the  essential  ingredients 
of  a  settlement  shall  be  stated  in  terms,  nor  give  a  definition 
of  what  they  are,  the  general  law  of  settlement  must  be 
looked  to  for  that.  The  respondents  and  appellants  do  not 
meet  on  equal  terms,  if  the  same  strictness  of  construction 
is  to  be  applied  to  grounds  of  appeal  as  to  examinations. 
No  objection  can  be  taken  to  the  examination,  but  such  as 
is  raised  by  the  grounds  of  appeal,  which  may  be  considered 
as  a  plea  to  the  examination;  if  that  plea  points  out  well- 
founded  objections,  the  respondents  may  abandon  their 
order  and  get  a  better  one;  but  to  the  grounds  of  appeal 

(a)  5  Co.  121. 
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there  is  no  replication  or  pleading;  the  appellants  go  to         1849. 
trial  in  ignorance  of  the  points  that  may  be  raised  against    n^^""^^^ 
ihem,  and  the  respondents  have  in  effect,  as  to  the  grounds  v. 

of  appeal,  a  general  demurrer,  a  special  demurrer,  and  a  Inhabitants  of 
traverse  of  every  fact  stated.  Suppose  a  settlement  by  Stratford. 
renting  a  tenement  had  been  stated  in  an  examination,  as 
thia  18  in  the  grounds  of  appeal,  and  the  grounds  of  appeal 
had  taken  issue  upon  it  in  fact,  and  the  sessions  had  found 
for  the  settlement,  vrould  this  Court  have  held,  after  ver- 
dict as  it  were,  such  an  issue  immaterial  or  insufficient; 
and,  if  it  would  not,  neither  ought  they  to  hold  the  settle- 
ment insufficiently  stated  here;  the  appellants  ought  not  to 
be  in  a  worse  coudition  because  there  is  no  issue  taken  on 
the  grounds  of  appeal.  These  questions  on  examination 
and  grounds  of  appeal  bear  no  resemblance  whatever  to 
pleadings  at  law,  where  the  contest  is  narrowed  to  an  issue, 
where  the  parties  have  specific  notice  of  the  objection  in 
point  of  law,  and  of  the  contest  in  point  of  fact;  and  where, 
if  the  decision  is  upon  a  matter  of  form,  the  merits  are  not 
concluded,  but  may  be  tried  again. 

Mellor  and  J.  Spooner  contri  were  not  called  upon  by 
the  Court. 

Lord  Den  MAN  C.  J. — Mr.  Daniel  has  argued  that  there 
is  a  distinction  between  this  case  and  that  of  I%e  Queen  v. 
The  Justicei  of  the  JVesi  Riding{a),  and  there  is  so  in  point 
of  fact.  The  sessions  here  have  found  the  statement  of  the 
grounds  of  appeal  sufficient.  But  how  have  they  found 
that  question  ?  Subject  to  the  opinion  of  this  Court. .  They 
were  not  bound  to  grant  a  case,  but  they  have  done  so. 
The  grounds  of  appeal  are  intended  to  set  up  a  settlement 
obtained  subsequently  to  that  stated  in  the  examination,  but 
they  do  not  state  a  complete  settlement.  I  think  infinite 
benefit  will  be  conferred  upon  parishes  by  requiring  the 
full  particulars  of  a  settlement  to  be  given;  and  I  think  we 

(a)  1  G.  &  D.  706. 
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ought  not  to  allow  the  use  of  words  which  are  contended 

„,    _  to  be  equivalent  to  those  which  would  accurately  describe 

TbeQuEEv      ,  ;  ^ 

V,  the  settlement. 

iDhabitants  of 
Old 
Stratford.        PattesoNi  Wiluams  and  CoLERiDGB  Js.  concurred, 

O^  Order  of  Sessions  quashed. 


The  Queen  v.  The  Inhabitants  of  MiLDENRALL(a). 

An  ezamina-    ON  an  appeal  to  the  quarter  sessions  of  the  borough  of 

order  of  re-  ^   Nottingham,  against  an  order  of  removal  by  two  justices, 

moval,  unap-    of  Matilda  Roper  and  her  two  children,  from  the  parish  of 

from  the  re-  '  St.  Mary,  Nottingham,  to  the  parish  of  Mildenhall,  Suffolk, 

spondent  to      jj,g  Court  of  Quarter  Sessions  confirmed  the  order,  subject 
the  appellant  .  . 

parish.    It       to  a  case  for  the  judgment  of  this  Court,  on  the  sufficiency 

tiiat'ihVorder   ^^  ^^^  examinations  on  which  the  order  was  made,  which 
of  removal  was  were  as  follows: 

?ore  the  re-*"        "  The  several  examinations  of  Matilda  Roper, uovf  residing 

moving  magis-  Jq  th^  Nottingham  Union  Workhouse,  in  the  parish  of  St. 

any  evidence     Mary,  in  the  said  town,  widow,  and  Absalom  Bamett^  clerk 

rhew^ira"  it      *^  ^^^  ^^^^^  ^^  Guardians  of  the  Nottingham  Union,  taken 

could  not  be     on  oath  before  us,  two  of  her  Majesty's  justices  of  the 

HeS°tha7the  P®*^®  *•*  ^^^  ^^^  *®  ^**^  town,  this  l6th  day  of  November, 

examination      1 84 1 ,  as  to  her  legal  place  of  settlement.     The  said  Matilda 

cient.       "      Roper,  upon  oath,  says  as  follows;  viz.  I  am  31  years  of 

age,  and  was  born,  as  I  have  been  informed  and  believe,  in 

the  parish  of  Saint  Mary,  in  Nottingham.    About  fourteen 

years  ago,  last  August,  being  then  a  single  woman  of  Uie 

name  of  Grattan,  I  was  married  at  St.  Mary's,  Nottingham, 

to  William  Roper,  a  bricklayer,  who  died  two  years  ago, 

the  first  of  last  May,  in  Nottingham,  and  by  him  I  had  two 

children,  William,  aged  eight  years,  and  John,  aged  two 

years.    About  seven  years  ago  my  husband's  father,  fVilliam 

(a)  Decided  in  Trinity  Tenn,  Saturday,  Jane  4. 
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Roper,  a  labourer,  was,  I  believe,  removed  by  order  of  jus-         iB4S. 
tket  fipom  the  parish  of  St.  Mary  aforesaid,  to  the  parish  of   ^^^  Qubbm 
Miidenhall,  in  Suflfolk,  and  I  have  not  heard  of  him  since;  y. 

my  said  fansband  has  not,  to  my  knovifledge,  done  any  act  Mi^bkhall. 
since  our  marriage,  by  renting  a  tenement  of  10/.  a  year  or 
otherwise,  to  gain  a  settlement,  and  I  and  my  said  two 
children  are  now  chargeable  to  the  parish  of  St.  Mary  afore- 
said.    The  said  Absalom  Bameti  says,  William  Roper,  the 
lather  of  Matilda  Roper's  said  husband,  was  removed  by 
order  of  justices,  from  the  parish  of  St.  Mary  aforesaid,  on 
the  11th  day  of  June,  1834,  to  the  parish  of  Mildenhall 
aforesaid,  against  which  order  there  was  no  appeal/' 
The  material  grounds  of  appeal  were — 
1.  That  the  said  order  and  examinations  are  bad  respec- 
tively on  the  fece  of  them. 

£•  That  the  said  order  was  made  without  any  legal  evi- 
dence of  the  alleged  settlement  of  the  paupers. 

4.  That  the  said  order  of  removal  in  the  said  examinations 
mentioned,  was  not  produced,  or  shetm  to  have  been  lost  or 
destroyed. 

6.  That  the  order  hereby  appealed  against  was  made  on 
inadmissible  evidence. 

13.  That  no  settlement  whatever  appears  on  the  face  of 
the  examinations. 

Kelly  and  Whitehurst  in  support  of  the  order,  urged,  as 
was  argued  in  Reg.  v.  Stapleford  Fitzpaine  (a),  that  the 
strict  rules  of  evidence  ought  not  to  be  applied  to  the  inquiry 
before  the  removing  magistrates ;  that  it  was  not,  properly 
speaking,  a  judicial  proceeding;  there  were  not  two  parties 
before  them ;  there  was  no  one  ou  whom  to  serve  notices 
to  produce ;  no  one  to  admit  or  object  to  evidence,  and  that 
upon  the  whole  the  examination  was  but  a  preliminary  step 
to  a  judicial  proceeding.  They  further  contended,  that,  if 
even  such  rules  were  to  be  applied,  sufficient  appeared  to 
let  in  secondary  evidence  of  the  order  of  removal,  which  it 

(fl)  1  G.  &  D.  610. 
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184S.        was  to  be  presumed  was  in  the  possession  of  the  parish  who 
^'^"'^^^      were  to  be  bound  by  it,  that  is  to  say,  the  parish  officers  of 
V.  Mildenhall,  that  the  document  therefore  being  out  of  the 

Lihiibitants  of  jurisdiction  of  the  removing  justices,  secondary  evidence 
was  admissible,  as  much  as  it  would  be  if  it  were  shewn 
that  the  document  was  lost,  destroyed,  or  out  of  the  king- 
dom. 

Biggs  Andrews  and  Byks  contrai  were  not  called  upon 
by  the  Court. 

Lord  Dbnman  C.  J. — There  is  no  presumption  as  to  the 
custody  of  this  document,  nor  any  reason  shewn  why  it  could 
not  have  been  produced* 

Pattbson,  Williams  and  Coleridge  Js.  concurred. 

G,  Order  of  Sessions  quashed. 


The  Queen  v.  The  Directors,  Guardians,  and  Assistant- 

,      -  Overseer  of  the  Parish  of  Bbighthelmstone  (a). 

An  order  of 

z^ot^  soM^    Rule  to  shew  cause  why  an  order  of  sessions,  brought 

seded  so  as  to   up  by  certiorari,  by  which  order  of  sessions  an  order  for  re« 

sions  of  their    moval  of  certain  paupers  was  quashed  with  costs,  should 

appellBtejuris-  ^qj  b^  jig^if  quashed  for  insufficiency.     By  an  order  of  two 

diction,  after  ^  *f 

an  appeal  has  justices,  bearing  date  the  17th  May,  1841,  Elizabeth  Lish, 

tlwagh"that^'    widow,  and  certain  her  children  were  removed  from  the 

was  a  mere       parish  of  Brighton  to  the  parish  of  Henfield.    The  removal 

purpose'of  ^     under  this  order  actually  took  place  in  June,     At  the  ge- 

respiting,  and   neral  quarter  sessions  for  the  eastern  division  of  the  county 

though  no  no-      ^  ^  .      ^^  ,     ,  i    .        i  •  i       -- 

tice  of  appeal    of  Surrey,  on  the  28th  June,  an  appeal  by  the  parish  of 

had  been  given 

before  such  (a)  Decided  in  Trinity  Term,  June  4. 

entr^  and 

respite,  nor  until  after  the  twenty-one  days  following  the  order  of  removal  had  elapsed, 

ana  die  pauper  had  been  removed  to  the  appellant  parish. 
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Henfield  against  the  said  order  was  entered  and  respited.         1842. 
The  appellants  gave  the  respondents  notice  on  the  Ist  Oc-    J^^"^ 
tober  of  their  intention  to  try  and  to  prosecute  the  said  «. 

appeal  at  the  next  general  quarter  sessions.     On  the  4lh  The  D»rcctor9, 
October,  1841,  the  order  of  removal  was  superseded  by  an  BRiaaTOELM-. 
order  of  justices  of  that  date.    This  order,  with  a  notice  of       stome. 
abandonment,  was  served  on  the  appellants  on  the  8th  Oc- 
tober.   The  quarter  sessions  were  held  on  the  18thOctober« 
and  were  continued  on  the  19th,  when  the  appeal  was  called 
OD.     Notice  of  trial  was  proved,  and  the  respondents  stated 
the  order  of  removal  had  been  superseded  by  the  order  of 
the  4th  October,  as  above  mentioned.     The  appellants  ob- 
jected to  the  supersedeas  being  given  in  evidence,  and  cited 
Rex  V.  Justices  of  Middlesex  {a).    The  court  of  quarter  ses- 
sions, after  hearing  counsel  on  both  sides,  quashed  the  order 
of  removal.     The  respondents  applied  for  a  special  case, 
but  the  court  refused  it. 

Sir  F.  Pollock,  A.  G.  and  Crectsy  shewed  cause.  It  is 
contended  that  the  court  of  quarter  sessions  had  no  juris- 
diction to  quash  the  order  of  removal,  because  it  had  been 
already  nullified  by  the  supersedeas.  But  the  appeal  had 
been  entered  at  the  time  of  the  supersedeas,  and  the  ses- 
sions were  therefore  seised  of  the  appeal,  and  bound  to  de- 
liver a  judgment  upon  it.  Reg.  v.  Justices  of  West 
Riding  (6)  turned  upon  the  question  whether  the  sessions 
were  right  in  refusing  to  enter  the  appeal,  and  in  that  case 
there  had  been  no  entry  of  the  appeal  before  the  order  of 
supersedeas.  Reg.  v.  Justices  of  Middlesex{a)  is  directly  in 
point;  there  it  was  held  that  a  supersedeas  after  an  appeal 
had  been  entered,  and  notice  to  try  given,  is  void.  The  ses- 
sions being  duly  possessed  of  the  appeal,  some  judgment 
must  be  given  to  dispose  of  it.  Suppose  the  respondents 
should  remove  agsun  to  a  third  parish,  it  would  be  a  good 

(a)  3  p.  &  D.  459;  5.  C.  It  Ad.         (6)  1  G.  &  D.  630, 
&E.809. 


STOKE. 
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1849.        ground  of  appeal  for  such  a  parishi  that  an  appeal  upon  a 
J^^'X^^      P"^*^  order  of  removal  was  still  pending.     [Patteion  J. 
V.  The  order  of  removal  was  made  on  17th  May;  no  notice  of 

'^^P"^}^^'  appeal  was  given  within  the  twenty-one  days;  the  pauper 
BaioaTHELtf-  was  removed^  and  the  appeal  entered  and  respited  by  the 
appellants  before  the  respondents  by  the  notice,  and  grounds 
of  appeal,  had  any  intimation  of  any  objection  to  the  removal, 
or  to  the  examination  on  which  it  was  founded.  The  legis- 
lature intended  that  the  disputing  parishes  should  commu- 
nicate freely  with  each  other.  Coleridge  J.  I  understand 
the  Middlesex  sessions,  since  our  decision,  have  adopted  a 
very  wholesome  practice,  of  not  giving  the  appellants  any 
costs,  when  the  appeal  is  entered  before  notice  of  appeal 
given.  The  sessions  seem  to  have  rejected  the  evidence  of 
the  supersedeas  altogether.  It  was  material  with  regard  to 
the  propriety  of  making  a  special  entry  of  the  ground  on 
which  the  order  of  removal  was  quashed.]  The  evidence 
does  not  appear  to  have  been  offered  in  that  sense,  but  only 
to  shew  that  the  sessions  had  no  jurisdiction. 

Plati  and  J.  S»  Dowling  in  support  of  the  rule.  The 
statute  4  &  5  Will.  4,  c.  76,  s.  79,  obviously  intended  that 
notice  of  appeal  should  be  given  within  twenty-one  days 
after  the  copy  of  the  examination  had  been  sent  to  the  parish 
to  be  charged  by  it.  ^Patteson  J.  That  fact  seems  to 
affect  the  question  of  costs  only.  Williams  J.  Non  constat, 
that  they  may  not  discover  defects  in  the  examination,  or 
other  grounds  of  appeal  after  that  time.  Coleridge  J.  You 
do  not  appear  to  have  applied  for  a  special  entry  of  the 
grounds  of  quashing  the  order  of  removal.]  A  special 
entry  would  not  have  made  any  difference,  if  an  order  be 
quashed  not  on  the  merits,  that  may  be  shewn  in  a  subse- 
quent appeal,  in  whatever  form  the  judgment  of  the  ses- 
sions may  have  been  entered.  [Coleridge  J.  A  special 
entry,  if  not  necessary,  would  at  least  be  evidence  of  the 
facts.]     But  the  respondents  contend  that  the  jurisdiction 
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of  the  sessions  to  bear  the  appeal  was  taken  away  by  the  su-        i849. 
persedeas.    PaUesan  J.  said,  in  Reg,  v.  Ecclesall  Bierlow  (a),    J^^'X'^ 
"  If  a  removing  party  think  their  evidence  will  not  do^  they  v. 

should  abandon  their  order,  and  apply  for  another  when  The  Directors, 
they  can  get  better  evidence.*'    Seg.  v.  Justices  of  West  Bbiohthilm* 
Itiding{b)  is  directly  in  point,  and  must  govern  this  case.        >^*b* 
It  was  there  held,  that,  where  parish  officers  have  obtained 
in  order  of  removal  on  an  insufficient  examination,  they 
may  procure  a  supersedeas  of  the  order,  although  it  has 
been  executed,  and  notice  of  appeal  given,  and  after  such 
supersedeas  the  right  of  appeal  is  at  an  end. 

Per  Curiam(c). — ^The  case  of  Reg.  v.  Justices  of  West 
Siding  is  not  in  point ;  there  it  was  attempted  to  compel 
the  sessions  to  quash  a  non*existing  order;  here  the  order 
was  in  existence,  and  the  sessions  were  properly  in  posses- 
sion of  the  appeal.  On  the  question  of  jurisdiction  the 
case  of  Rex  v.  Justices  of  Middlesex  is  quite  conclusive. 
Any  hardship  that  has  arisen  is  the  fault  of  the  parties  who 
complain.  The  dates  of  the  proceedings,  the  facts  of  the 
supersedeas  and  of  the  notice  of  abandonment,  raised  for 
the  sessions  a  question  of  costs,  and  of  the  terms  on  which 
the  appeal  should  be  settled.  The  respondents  might  also 
have  applied  to  the  sessions  to  make  a  special  entry  that 
the  appeal  was  disposed  of  not  upon  the  merits. 

G.  Rule  discharged. 


(«)  1  O.  &  D.  166.  (c)  Lord  Denman  G.  J.,  Patte- 

{b)  1 G.  &  D.  630.  son,  WUUam  and  Coleridge  Js. 
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1842. 

^^^^''"'^  The  Queen  v.  The  Inhabitants  of  the  parish  of 

Tipton  (a). 

paui^r^was       ^^  appeal  to  the  last  Midsummer  quarter  sessions  for 

burn  a  bastaid  the  county  of  Staflford^  against  an  order  for  the  removal  of 

vend  town-       Elizabeth  Shaw,  single  woman,  from  the  parish  of  Tipton, 

ships  in  a         ;„  ^he  county  of  Stafford,  to  the  township  of  the  borough  of 

had  only  one     Hales  Owen,  in  the  county  of  Salop,  the  sessions  quashed 

set  ofover-       jj^^  order  subject  to  the  following  case : 

common  main-      The  parish  of  Hales  Owen,  at  the  time  of  the  birth  of  the 

po  *r"%ub8e-  P*"?®*"*  (which  took  place  about  twenty  years  ago,  in  the 

quently  each     workhouse,  situate  in  the  town  of  Hales  Owen,  in  the  county 

ships  had'lts     ^^  Salop),  consisted  of  the  appellant  township  of  Hales 

own  set  of        Owen,  the  township  of  Oldbury,  and  ten  other  townships  in 

overseers  for       ,  ^  _  ,  ,    ,  ,  t  .       .      . 

the  separate      the  county  of  Salop,  and  three  other  townships  m  the  county 

nnaintenance     ^f  Worcester.     The  three  Worcester  townships  had  always 
nfitspoor: —  "^  ^ 

Held,  that  the  had  separate  overseers,  and  supported  their  poor,  and  ma- 

not  sain^  a     "^g^^^  ^^^^^  parochial  affairs  apart  from  each  other,  and  also 

settlement  in     apart  from  the  rest  of  the  parish,  but  the  other  part  of  the 

ofhis  birth,'so  parish  of  Hales  Owen,  which  is  in  Shropshire,  and  which 

as  to  be  re-       includes  the  appellant  township  of  Hales  Owen,  the  town- 
moveable  .        . 

thereto  from     ship   of   Oldbury,  and   the   other  ten   townships  in   the 

a  foreign  pa-  county  of  Salop,  formed  a  distinct  parish  from  time  imme- 
morial up  to  the  year  1 S32,  and  never  had  but  one  set  of 
overseers,  who  were  annually  appointed  overseers  of  the  poor 
of  the  parish  of  "  Hales  Owen  in  the  county  of  Salop,"  and 
who  with  the  churchwardens  made  a  joint  rate,  which  formed 
one  common  fund  for  the  relief  of  the  poor,  and  other  paro- 
chial disbursements,  and  of  which  a  joint  account  was  kept, 
and  annually  audited  in  the  usual  way. 

In  the  year  1832  an  application  was  made  to  the  justices 
of  the  county  of  Salop  to  appoint  overseers  of  the  poor  of 
the  township  of  Oldbury,  and,  upon  their  refusing  to  appoint 
overseers,  the  inhabitants  of  the  township  applied  to  the 
Court  of  King's  Bench,  and  obtained  a  rule  for  a  manda- 

(a)  Decided  in  Trinity  Tena,  1849,  (May  S8}. 
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mus  to  compel  them  to  appoint  overseers  for  the  township         1842. 

of  Oldbury,  which  rule,  after  argument,  was  made  absolute,    J^^^^""^^^^ 

J    ,       .       .  ,.     ,  .        ,  Tlie  Queen 

aud  toe  justices  accordmgiy  appomted  separate  overseers  t;. 

of  the  poor  for  the  township  of  Oldbury,  and  each  of  the  ^"^^j^iJlJJJJ^  ^^ 

other  Shropshire  townships,  and  from  that  time  ceased  to 

appoint   overseers   of  the  poor  for  the  "  parish  of  Hales 

Owen.** 

The  pauper  was  bom  a  bastard  in  the  workhouse,  which 
was  situate  within  the  appellant  township,  about  ten  years 
before  the  division  of  the  parish  of  Hales  Owen  in  1832, 
which  workhouse  was  then,  and  always  previously  had  been, 
used  for  the  reception  and  accommodation  aud  maintenance 
of  the  poor  of  the  whole  of  the  said  parish  of  Hales  Owen 
in  the  county  of  Salop,  then  consisting  of  all  the  said  town- 
ships, but  the  pauper's  mother  at  the  time  of  the  birth  of 
the  pauper  was  legally  settled  in  that  part  of  the  parish  of 
Hales  Owen  which  subsequently  became  and  now  forms 
the  distinct  township  of  Oldbury,  and  at  the  time  of  the 
pauper's  birth  she  was  maintained  in  the  workhouse  as  a 
pauper  of  the  parish  of  Hales  Owen. 

The  question  for  the  opinion  of  this  Court,  is  whether 
upon  the  foregoing  facts  the  pauper  is  settled  in  the  town- 
ship of  Hales  Owen  in  the  county  of  Salop,  by  reason  of 
having  been  bom  in  the  said  workhouse  under  the  circum- 
stances before  stated*  If  she  is,  the  judgment  of  the  sessions 
to  be  quashed,  and  the  order  of  removal  affirmed.  If  not, 
then  the  judgment  of  the  sessions  to  be  affirmed. 

Corbeii,  in  support  of  the  order  of  sessions  (a),  contended 
that  neither  Hales  Owen  nor  Oldbury  had  any  capacity  as 
separate  places  of  settlement,  in  respect  of  any  facts  which 
occurred  before  they  became  independent  townships,  but 
that,  if  their  present  capacity  did  relate  back  to  such  ante- 
cedent facts,  so  that  the  birth  of  the  pauper  in  1822  would, 
under  ordinary  circumstances,  now  shew  a  prim&  facie  case 
of  settlement  in  the  township  of  Hales  Owen,  then  that 

(a)  The  case  was  argued  in  Eas-  Lord  Denman  C.  J.  Patieton,  WU^' 
ler  Tenn,  1849,  (April  83)  before      liami  and  Wightman,j9, 
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1842.        case  was  answered,  as  under  the  special  circumstancea  of 

''^^''"^      the  birth  the  settlement  would  be  in  Oldbury,  by  virtue  of 

V.  the  54  Geo.  S,  c.  170,  s.  S,  which  provides  that  the  settle- 

Inhabitants  of  qq^q^  ^f  ^  ^\^\\^  y^^j^  '^  ^  poorhouse  shall  be  in  the  place 

Tipton.       ^  , .  ,     ^  , 

from  which  the  mother  was  sent. 

The  rest  of  the  argument  on  both  sides  is  fully  gone 
into  in  the  judgment  of  the  Court. 

V.  Lee  contrd. 

Cur.  ado,  vuli. 

Lord  Den  MAN  C.  J.  delivered  the  judgment  of  the 
Court  as  follows : — The  question  in  this  case  arises  upon 
the  removal  by  order  of  two  justices  of  a  pauper  Elizabeth 
Shaw  from  the  parish  of  Tipton  to  the  township  of  the  bo- 
rough of  Hales  Owen,  in  the  county  of  Salop.  The  sessions 
quashed  the  said  order,  and  stated  a  case  for  the  opinion  of 
the  Court  of  Queen's  Bench,  which  is  in  substance  as 
follows.  Previous  and  up  to  the  year  18S£  the  parish  of 
Hales  Owen  consisted  of  fifteen  townships,  twelve  of  which 
are  in  the  county  of  Salop,  and  three  in  the  county  of  Wor- 
cester. The  three  latter  were  always  independent  of  the 
other  twelve  townships,  and  of  each  other,  for  the  purpose 
of  maintaining  their  poor.  The  former  twelve  "  from  time 
immemorial  (until  the  year  183£)/'  constituted  one  parish^ 
having  one  set  of  overseers,  and  maintained  their  poor  as 
such  parish.  In  the  year  1 89£,  by  virtue  of  a  writ  of  man- 
damus, (on  the  application  of  one  of  the  said  twelve  town- 
ships, Oldbury),  the  said  parish  of  Hales  Owen  became 
divided,  and  all  the  said  twelve  townships  in  the  county  of 
Salop  have  since  maintained  their  poor  apart,  have  had 
separate  overseers,  and  none  have  since  been  appointed  for 
the  parish  of  Hales  Owen.  About  ten  years  before  such 
subdivision,  the  pauper  was  born  a  bastard,  in  the  parish 
workhouse  in  the  township  of  the  borough  of  Hales  Owen, 
and  the  que^on  is,  whether  she  gained  a  settlement  in  the 
latter  township  by  such  birth ;  and  that  muat  depend  upon 
this,  how  far,  before  such  subdivision,  each  township  ought 
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to  be  considered  as  connected  witb  or  independent  of  the        1843. 
parish   for  purposes  of  settlement.      Generally  speaking    «,/^2*^^ 
tliey  are  not  so  connected :  any  act«  by  which  a  settlement  9. 

may  be  gained^  has  no  reference  to  the  township  in  which  ^"^jj^p^^o'jj*  ^^ 
it  may  be  acquired,  but  to  the  parish  only.  Whether  that 
settlement  was  gained  in  the  township  of  the  borough  of 
Hales  Owen  or  Oldbury,  or  any  other  of  the  ten  townships 
constitutiog  the  parish  of  Hales  Owen,  was  before  the 
separation  wholly  immaterial :  it  was  not  a  settlement  in 
township  A,  or  B^  but  in  the  district,  where  alone  it  could 
be  gained^  the  parish. 

This  point  has  been,  to  a  certain  extent,  under  the  con- 
sideration of  the  Court  in  respect  of  this  same  parish  and 
townsbipa.  In  the  case  of  Re^c  y.  Inhabitants  of  Old" 
bury  (a)y  there  was  an  order  of  removal  into  that  township, 
Oldbury,  and  in  support  of  it  a  former  order  was  produced, 
removing  the  pauper  into  the  parish  of  Hales  Owen,  against 
which  there  had  been  no  appeal.  Such  latter  order  was 
relied  upon  as  conclusive  agamst  the  tawn$kip  of  Oldbury, 
and  was  held  so  to  be  by  the  Court  of  Quarter  Sessions. 
This  Court  however  decided,  with  some  hesitation,  that  it 
was  uot ;  which  decision  could  only  have  been  upon  the 
ground  that  a  settlement  in  the  parish  is  not  a  settlement  in 
the  whole,  and  also  in  every  part  or  township  in  it ;  because, 
if  it  bad  been,  the  sessions  were  unquestionably  right ;  for 
if,  as  was  then  contended,  the  proof  of  a  settlement  there 
given  applied  to  the  parish  and  to  every  township  equally, 
and  to  the  same  extent,  the  order  of  removal  unappealed 
against  would  have  been  conclusive,  and  all  evidence  against 
it  inadmissible. 

The  decision  in  the  case  of  Rex  v.  Oakmere  (6),  cited  in 
the  argument,  was  to  this  eflfect,  that  the  birth  of  a  pauper 
in  the  forest  of  Delamere,  whilst  extra^parochial,  gained  no 
settlement  in  the  township  of  Oakmere,  which  was  consti- 
tuted such  township  by  act  of  parliament  long  after ;  or,  in 

(a)  4A.&E.  167;  S.C.  5  N.  (6)  5  B.&Ald.775;  S.C.  1  D, 
&  M.  547.  &  R.  497. 
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1842.         Other  words,  that  the  state  of  things  at  the  time  of  the  birth 

"^^"v^^^       was  to  be   considered,  and  then  no  settlement  could   of 

The  Queen    ^^^^^^^  ^^  gained.     So  here,  by  54  Geo.  3,  c.  170,  s.  3,  the 

Inhabitants  of  settlement  of  the  pauper  at  her  birth  was  in  the  parish  of 
Tipton.  .  .     . 

Hales  Owen,  that  being  the  "district  on  whose  account  the 

pauper's  mother  was  received  and  maintained  in  the  house.'* 
The  locality  therefore  of  the  township  of  the  borough  of 
Hales  Owen  is  excluded,  and  all  the  townships  contributing 
to  the  workhouse  stand  on  the  same  footing.  Indeed,  inde- 
pendent of  the  statute,  the  settlement  by  birth  would  have 
been  in  the  parish.  That  being  so,  to  sustain  the  order  of 
removal  into  the  township  of  Hales  Owen,  we  must  hold 
that  a  settlement  by  birth  was  gained  equally  in  the  parish 
and  each  of  the  townships  composing  it,  for  which  we  can 
find  no  warrant  of  direct  authority  or  analogy  in  the  law  of 
settlement. 

It  has  been  suggested,  as  a  difficulty,  that,  unless  we  so 
hold,  the  parish,  by  subdivision,  will  get  rid  of  settlements, 
and  that  persons  who  would  otherwise  have  gained  them 
may  have  none.  A  similar  result  happened  under  circum- 
stances nearly  the  converse  of  the  present,  in  the  case  of 
Rex  V.  Inhabitants  of  Saighton  on  the  Hill  {a).  There  the 
pauper  had  gained  a  settlement  in  Saighton,  and  afterwards 
in  Gloverstone,  then  a  township.  Afterwards,  by  certain 
alterations  in  the  castle  of  Chester,  all  the  houses  in  Glo- 
verstone were  pulled  down,  and  it  ceased  to  exist  as  a  town- 
ship. The  removal  was  accordingly  into  Saighton,  as  the 
last  practicable  place  of  settlement.  The  Court,  however, 
decided  that  the  settlement  in  Saighton  was  extinguished 
by  that  in  Gloverstone,  though  the  necessary  eifect  of  the 
decision  was  to  leave  the  pauper  without  any  settlement 
at  all. 

Upon  the  whole  we  are  of  opinion  that  the  decision  of 
the  sessions  was  right,  and  that  their  order  must  be  con- 
firmed. 

2>.  Order  of  Sessions  confirmed. 

(a)  9B.  &  Aid.  162. 
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1843. 

The  Queen  v.  The  Inhabitants  of  Derbyshire.  Saturday, 

Indictment  against  the  county  of  Derby  for  the  1^78*^^  L-' 

non-repair  of  a  bridge  called  "  Swarkestone  bridge."    The  sential  to  a 
-  ^   ^     .    ,.  ,   r       .  •    "bridge," in 

first  count  of  the  indictment  was  general,  for  the  non-repair  ^^  legal  sense 

of  a  bridge  called  Swarkestone  bridge.     The  second,  third  ®/^?  ^?^\. 

*  .  .  that  It  shoald 

and  fourth  counts  were  for  the  non-repair  of  a  highway,  be  a  strncture 

describing  different  parts  of  the  highway  adjoining  the  seve-  J|,^jcj]*fl|^-  -t 

nil  arches  hereinafter  mentioned,  and  within  300  feet  of  the  all  times. 

same.    The  fifth  count  was  for  the  non-repair  of  a  highway  called  <<  Swar- 

from  the  river  Trent  over  the  arches :  it  charged  a  prescrip-  kestone 

«•.•«•        4-  1      «  i.      1  •    -      T*.  ..        bndge,"  was 

tive  habihty  of  the  defendants  to  repair  it.  Plea:  not  guilty.  1275  yards 

The  judgment  of  the  Court  proceeded  entirely  on  the  ^^^^'  *'^® 
first  count  of  the  indictment.  were  five 

At  the  trial  before  Lord  Abinger  C.  B.  at  the  summer  *hkirthe"river 
assizes,  18S9,for  the  county  of  Derby,  the  defendants  were  Trent  flowed; 
found  guilty,  subject  to  the  opinion  of  this  Court  on  the  ^^^  eight 
following  case: —  arches,  under 

rw^%  1  •  i     /.  t  •  .  -     ,      one  of  which  a 

The  structure  which  forms  the   subject-matter  of  the  stream  con- 
several  counts  of  the  indictment  is  about   1275  yards  in  Jbg^J^f^rthe 
length,  lies  wholly  in  the  county  of  Derbyi  and  extends  space  consist- 
from  the  village  of  Swarkestone,  on  the  east  bank  of  the  causewaTal 

river  Trent,  westerly  towards  the  village  of  Stanton   by  different  inter- 

vals  in  which 
Bridge,  both  in  the  county  of  Derby,  and  the  said  structure  there  were 

is  situate  as  described  in  the  indictment,  and  is  a  common  twentjf-nme 
,.,,.,  .-..,.  1  .       ^  arches,  under 

kings  highway  as  stated  in  the  indictment,  and  is  of  great  most  of  which 

public  utility.      The  whole  structure  contains   forty-two  ^  o^j^  of^'^ater 

arches  in  all ;  under  the  first  five  of  which,  at  the  eastern  at  all  times, 

end,  the  river  Trent  flows,  and  is  there  115  yards  wide:  ofwhich^the 

the  last  eight  arches  at  the  western  end  are  continuous,  water  of  the 
....  ,,  ,.  ..        Trent  flowed 

separated  only  by  piers,  and  under  one  of  ttiem  there  is  a  in  time  of 

brook,  the  water  of  which  always  flows.     The  above  five  ^^^'   There 

•'  wnsnomterval 

arches  are  continuous,  and  separated  only  from  each  other  of  causeway 

between  the 
arches  of  the  length  of  300  feet.    The  county  of  Derby  had  immemorially  repaired  the 
whole  structure.     On  an  indictment  against  the  inhabitants  of  the  county  for  the  noii- 
repair  of  the  structure,  describing  the  whole  as  a  bridge : — Htldi  that  it  was  properly  so 
described,  and  that  the  verdict  was  properly  entered  for  the  crown. 

VOL.  11. O.  D.  H 
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184^  by  piers.     The  other  twenty-nine  arches  are  interspersed 

fvu^^'X^'^  throughout  the  space  between  the  eight  and  five  arches, 

V.  sometimes  four  or  five  continuous,  and  sometimes  a  single 

D^Jtowe?  ^  *'^**'®  *•"* '  *^"^  ^^""^  '*  *"  "^  P^^  *  durmce  of  300 
feet  between  any  two  arches  or  set«  of  arches.    Between 
all  the  arches,  iacliidwg  the  eight  aad  the  £«e,  there  Are 
either  piers  only  or  a  cootiouous  lioe  of  solid  «tOQe  masoB* 
work  on  both  sides,  of  the  same  description,  the  space  be*- 
tweeu  such  masoo-worlc  being  fiUed  up  where  there  ar^  no 
arches,  and  over  the  arches,  whene  there  are  any,  with  earth 
and  stones,  upon  which  the  road  runs,  and  where  the  arches 
adjoin  they  are  connected  with  buttresses,  and  a  stone  bat- 
tlement,  about  three  feet  high,  extends  from  one  end  of 
the  structure  to  the  other.     The  stracture  is  very  ancient, 
and  before  altered  as  hereinafter  meationed,  the  whole  was 
of  exactly  the  same  style  of  architecture  (gothic,  of  a  pecu- 
liar description),  and  apparently  built  at  the  same   time 
and  from  one  design,  the  arches  pointed  at  the  top.    From 
the  extremity  of  the  five  arches  at  the  east  to  the  com- 
mencement of  the  eight  arches  at  the  west  end,  the  struc- 
ture is  carried  over  low  flat  meadow  land.     In  tiisies  of 
flood  the  water  flows  under  all  the  arches ;  and  under  the 
greater  number  of  arches,  between   the  eight  and   five 
arches  at  the  ends,  there  is  always  stagnant  water,  bnt 
under  the  others  there  is  sometimes  no  water.     Before  it 
was  widened  by  the  county,  as  hereinafter  mentioned,  it 
was  only  wide  enough  for  carriages  to  pass  each  other  in 
two  places,  but  it  has  been  from  time  to  time  so  widened 
by  the  county  that  now  there  are  only  two  places  along  the 
whole  line  at  which  two  carriages  cannot  pass  each  other. 
The  whole  of  the  structure,  that  is,  the  part  containing  the 
twenty-nine  arches,  as  well  as  the  eight  and  five  arches, 
from  beginning  to  the  end,  has  from  all  time  been  called 
Swarkestone  bridge,  and  the  county  of  Derby  have  from 
time  immemorial  repaired  the  whole  structure,  the  road 
and  battlements  from  beginning  to  end,  including  the  whole 
forty-two  arches,  as  also  the  300  feet  at  the  eastern  or 
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Sw9ike9tone  exltreinity  of  the  saipe,  and  bavie  at  diflfereot        |a42. 
times  aiftd  at  ^,  great  expense  rebuilt  and  widened  twenty-    m/^'X^'^ 
ijirp  qF  tbe  t^enty-niae  arcbes  between  the  eight  apd  five  a?. 

^r4w^;  aUo  iQ  the  years  J795,  6*nd  7  they  rebuilt  the  p^i^^^ 
l^ve  9jche9  over  the  Trent.  The  arches  the  county  have 
D^.viU  are  easily  distinguished  from  the  oth.ers>  l;^eing  cir- 
(cujar  uistead  of  pointed  at  the  top.  Between  the  yea^ 
1685,  the  first  yeax  for  iwhich  any  records  of  the  quarter 
4ejs|iaD8  are  preserved,  down  to  1832,  there  are  upwards 
gf  fifty  orders  relative  to  the  j-epairs  of  this  structure,  in 
^ai^y  /of  which  it  Ls  called  "  Swarkestone  i^ridge,  being  a 
CQfmty  bridge." 

It  appears  from  the  same  records  that  fjcom  the  yeajr 
J  750  v^iji^Aj^  parts  of  the  said  structure  other  than  the  said 
five  arclies  .pv^  the  Trent  jbave  heef^  frequently  presented, 
iindiPir  the  name  of  Swarkestone  bridge,  by  the  grand  jury, 
as  out  of  repair:  and  in  1788,  being  presented,  the  courit 
«|rdered  ^hat  a  sum  of  336/.  Ss,  lOd.  should  he  expended 
by  ^e  county  in  widening  and  repairing  the  said  bridge, 
9f^  which  s^m  ^^s  expended  in  wjide^ing  a^d  repairing 
that  part  of  ,t^  bridge  between  the  eight  and  five  ^rchea^ 
apd  in  179.1  tt  further  sum  of  232/.  185.  9^-  was  ordered  to 
he  expend^  for  the  same  purpose.  At  various  sessions 
ip  1795,  6  ^d  7,  Swarkestone  bridge  was  presented  as 
^^g  .out  9f  r^epair  and  iiecessary  to  be  rebuilt,  and  various 
sums^  amounting  in  all  Xo  35^Ql.j  were  ordered  to  be  raised 
ffjT  that  purpose.  It  ,was  presented  in  18Q8^  and  the  quar* 
^r  ses^s^ions  then  ordered  that  the  sum  ,of  667/.  3s.  ^d. 
aliQidd  be  raised  by  the  county,  apd  expended  ^n  tak^nj; 
down  and  rebuilding  two  arches :  these  are  the  two  rq^nd 
arches  near  the  centre  of  the  plan,  the  eleventh  and  twelfth 
jut;hes  eastward  from  the  eight  arches,  which  were  taken 
dpwji  and  .rebuilt  accordingly.  In  1819  it  was  presented, 
s^^  J5^..qrdei:^d  Jto  he  e;^ended  in  the  repair  of  the  flood 
arches  and  road  over  them.  In  1827  the  surveyor  of  county 
bridges  was.ordered  to  examine  '^  Swarkestone  bridge"  and 
the  road  from  thence  oyer  the  arclies  to  Stanton,  and  report 

h2 
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1842.        the  most  eligible  mode  of  repairing  the  same.     In  1828  it 

-,^    /^"^      was  again  presented,  and  an  order  made  for  the  repair,  by 

V.  the  county,  of  abutments,  piers,  arches,  and  spandrils  over 

DBRB^m^^^  ^^^  ^^^  ^^^^  ^^^^^^  ^^^^  ^^^  Stanton  end  of  the  bridge, 
being  the  two  arches  next  eastward  of  the  eight  arches.  In 
1829  Sir  George  Crewe  submitted  to  the  sessions  a  plan 
for  repairing  and  widening,  &c.  that  part  of  the  Stanton 
end  of  Swarkestone  bridge  ordered  to  be  repaired  at  a 
former  sessions,  with  an  estimate  of  the  expense,  amount* 
ing  to  400/.  145.,  and  in  consideration  of  the  additional 
convenience,  8cc.  he  and  other  inhabitants  of  that  side  of 
the  county  offered  to  contribute  half  the  expense,  which 
offer  was  accepted.  In  1830  it  was  presented,  and  110/. 
ordered  to  be  paid  to  rebuild  the  bank  parapet  wall  on  the 
south  side,  from  the  said  new  wall  to  the  pier  point  at  the 
Stanton  end,  to  fill  up  the  opening  of  the  present  road  to 
the  new  wall,  to  make  the  road  and  work  conformable  with 
the  adjoining  parts  of  the  bridge.  In  1831  an  order  was 
made  to  apply  to  Sir  George  Crewe  for  payment  of  100/., 
the  remainder  of  the  sum  of  200/.,  for  which  he  made  him- 
self liable.  There  are  divers  other  presentments  by  the 
grand  jury,  as  well  as  orders  to  repair.  In  1832,  in  conse- 
quence of  the  decision  of  the  Queen's  Bench  in  the  case  of 
Rex  v.  Inhabitants  of  Oxfordshire  (a),  the  county  resolved 
to  repair  so  much  only  of  Swarkestone  bridge  as  is  actually 
over  the  river  Trent  and  300  feet  at  each  end  of  the  same. 
This  part,  viz.  the  five  arches  over  the  river  Trent  and  300 
feet  at  each  end  of  the  same,  is  and  was  at  the  time  of  the 
finding  of  the  indictment  in  good  repair:  the  remainder 
then  was  and  still  is  much  out  of  repair,  as  stated  in  the 
indictment. 

It  is  agreed  that  the  plan  annexed  {b)  shall  form  part  of 
the  case.  The  question  for  the  opinion  of  the  Court  is, 
whether  any  part  of  the  said  structure  other  than  that  part 

(a)  1  B.  &  Ad.  S89,  297.  exhibited  the  length  of  road  be*' 

(6)  The  plan  shewed  the  diri-  tween    the    several    divisions   df 

bions  of  the  several  parts  of  what  arches  described  in  the  ca^e. 

was  contended  to  be  a  bridge,  and 


The  Queen 
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above  stated  to  be  in  repair  is  such  a  bridge  or  road  that        1842. 
the  county  are  liable  to  repair. 

The  case  was  argued  in  Hilary  term,  1841  (a),  by  White" 
hurst  for  the  prosecution,  and  Willmore  for  the  defendants.    IfJ'**^'^^"'^  "^ 

Tbey  cited  the  following  authorities,  stats.  Magna 
Charta.  22  Hen.  8,  c.  5,  2  &  3  P.  ^  M.  c.  8,  5  Eliz.  c.  13, 
59  Eliz.  c.  23  &  24,  2  Inst.  700,  Master  of  Leonard's  case, 
cited  \n  margin  2d  Inst.  700,  Case  of  the  repair  of  bridges, 
Sec. (6),  Anon.{c),  Austin's  ca8e(d).  Rex  v.  Yarenton{e)j 
Farrar's  caseC/),  Rex  v.  Stoughton(g),  Mayor  of  Hull  v. 
Homer  {h\  Rex  v.  Liverpool (i),  Rex  v.  West  Riding  {k). 
Rex  V.  West  Riding{l\  Rex  v.  Kent{m\  Rex  v.  St.  Giks{n), 
Rex  ▼.  Ecclesfield {o\  Rex  v.  Machynlleth  {p\  Rex  v.  Oj- 
/brdMre{q),  Rex  v.  Montague  {r).  Rex  v.  Whitney  (s).  Lord 
Falmouth  v.  George {t\  Rex  v.  Sutton  (u),  Rex  v.  St.  Pan^ 

eras  (x),  Hale's  Hist.  C.  L.  4. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court. — The  structure,  which  forms  the  subject-matter  of 
this  indictment,  appears  by  the  case  to  be  1275  yards  in 
length.  At  the  eastern  end  are  five  arches,  under  which 
the  river  Trent  flows;  at  the  western  end  are  eight  arches, 
under  one  of  which  a  brook  continually  flows.  The  rest  of 
the  space  consists  of  a  raised  causeway  across  low  meadows, 

(a)  On  Saturday,  Jan.  16,  before  (n)  5  Man.  &  S.  260. 

Lord  Venman  C.  J.,  Littledale,  (o)  1  B.  &  Aid.  348. 

Pattesom  and  Coleridge  Js.  (p)  2  B.  &  C.  166;  S.  C.  3  D. 

(6)  13  Rep.  S3.  &  R.  388. 

(c)  1  Ventr.  356.  {q)  1  B.  &  Ad.  289,  297. 

(rf)  1  Ventr.  183.  ,     (r)  4  B.  &  C.  598;  S.  C.  6  D. 

(e)  1  Keble,  277,  498,  514.  &  R.  616. 

(/)  Cited  in  Skin.  78.  (t )  3  A.  &  £.  69 ;  S.  C.  4  N.  & 

(g)  2  Saund.  160.  M.  594. 

(A)  Cowp.  102.  (0  5  Bing.  286;  S.  C.  2  M.  & 

(t)  3  East,  86.  P.  457. 

(k)  2  East,  353,  n.  (u)  5  N.  &  M.  353. 

(/)  7  East,  588.  (x)  Peake,  N.  P.  C.  286. 

(si)  2  Maa.  &  S.  520,  n. 
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1842.        having  Under  it  at  different   points   twenty-nirie    arches. 

^^^f^"^      Under  most  of  these  arches  there  are  pools  of  stslghant 
The  Queen  , 

V.  Mrater  at  all  times^  and  under  all  of  them  the  waters  of  the 

D^bvTh^I'  Trent  flow  in  times  of  flo6d. 

The  county  of  Derby  resists  the  repairing  any  part  of 
this  structure,  except  the  five  arches  over  the  river  Tretit 
and  500  feet  from  the  end  of  those  arches,  od  the  authority 
of  the  case  of  Rex  v.  Inhabitants  of  OifordsUteict), 

The  present  case  differs  from  that  of  Rex  v.  Inhabitants 
of  Oxfordshire  (a)  in  two  respects :  First,  that  it  is  her6 
found  by  the  case  that  **  the  courity  of  Detby  have  froiib 
time  immemorial  repaired  the  whole  structure,  the  fbad  atid 
battletnents  from  beginning  to  erid,  induding  the  ti'holfe 
forty-two  arches,  as  also  the  300  feet  at  the  eastern  6xti-e- 
mity  of  the  same,  and  have  at  different  tiol^s  and  ai  b  great 
expense  rebuilt  and  widened  twerity-twd  of  the  twenty*nide 
arches  between  the  eight  and  five  arches;"  also,  ''  that 
from  the  year  1 750  various  parts  of  the  said  structure,  other 
than  the  said  five  arches  over  the  I'rent,  have  been  fre- 
quently presented  under  the  name  of  Swarkestone  bridge, 
by  the  grand  jury,  as  out  of  repair,  atid  such  parts  have 
been  repaired  accordingly;"  whereas  in  the  case  of  Rex 
V.  Inhabitants  of  Oxfordshire  {a) ^  it  was  not  shewn  that 
the  disputed  arches  had  been  repaired  by  the  county. 
Secondly,  it  appears  by  this  case  that  there  is  a  constant 
flow  of  water  under  one  of  the  eight  contiguous  arches  at 
the  western  end  of  the  structure^  which  therefore  would  be 
a  couhty  bridge,  independent  of  their  connexion  with  the 
arches  over  the  Trent;  and  also  that  most  of  the  other 
twenty-nine  arches  are  over  water  continually  there,  though 
stagnant,  whereas  in  Rex  v.  Inhabitants  of  Oxfordshire  {a), 
the  disputed  arthes  stood  on  dry  grotihd>  except  at  tinles 
of  flood. 

We  do  not  consider  it  necessary  to  consider  the  second 
difference,  or  to  examine  whether  an  arch  or  nuitiber  of 
arches  constriicted  across  stagnant  water,  ought  to  be  treated 

(a)  1  B.  &  Ad.  289,  297. 
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•a  constituting  a  bridge,  or  whether  it  is  necessary  that  there        1842. 

should  be  '•  flumen  vel  cursus  aquae"  for  that  purpose,  be-    -J*^^f^^ 

cause  we  think  that  the  first  difference  is  sufficient  to  take  t;. 

this  case  out  of  the  authority  of  Rex  v.  Inhabitants  of  ^nl^abitants  of 

■^  ^  •'    Derbyshire. 

Oxfordshire  (a) 9  and  to  entitle  the  crown  to  our  judgment. 

That  case  was  tried  twice.  Upon  the  first  occasion  the 
iDdictment  treated  each  of  the  arches  as  a  separate  bridge, 
and  the  Court  held  that  to  be  wrong;  but  Mr.  Justice 
Baykyf  in  giving  his  judgment,  used  these  words  (£) — "  It 
is  said  that  these  arches  are  part  of  the  bridge.  There 
might  be  strong  ground  for  coming  to  that  conclusion,  if 
it  had  appeared  that  they  were  erected  at  the  same  time  as 
the  main  bridge,  or  if  the  inhabitants  of  the  county  had 
from  time  to  time  repaired  dOO  feet  of  the  road  beyond 
these  arches,  which  (if  they  were  part  of  the  original  bridge) 
they  would  have  been  liable  to  do.  That  is  a  matter  of 
&ict,  and  ought  to  have  been  decided  by  a  jury.  We  cannot 
say  that  they  necessarily  are  part  of  the  bridge,  and  upon 
a  special  case  we  can  only  draw  necessary  conclusions/' 

Upon  the  second  occasion  (c),  the  indictment  treated  the 
whole  as  one  bridge,  and  the  jury  found  a  verdict  for  the 
crown,  which  the  Court  set  aside  as  being  contrary  to  the 
evidence,  and  ordered  a  verdict  to  be  entered  for  the  defend- 
ants. None  of  those  circumstances  which  Mr.  Justice 
Baj/Ujf  had  mentioned  in  his  former  judgment,  as  forming 
strong  ground  for  coming  to  the  conclusion  that  the  arches 
were  part  of  the  bridge,  were  proved  on  that  second  occa^ 


Here,  on  the  contrary,  it  appears  that  the  whole  structure 
has  from  time  immemorial  been  treated  as  one  bridge;  that 
the  whole  of  it,  from  beginning  to  end,  has  been  immemo- 
riallj  repaired  by  the  county;  and,  indeed,  that  twenty-two 
oat  of  the  twenty-nine  arches  in  dispute  have  actually  been 
rebuilt  by  the  county.    The  facts  therefore  of  this  case  are 

(ff)  1  R  &  Ad.  S89,  297.  (c)  1  B.  &  Adol.  389. 

(h)  1  B.  &  Ad.  S99. 
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1842.        conclusive  against  the  defendants,  to  shew  that  the  whole 
ThToT^N    structure  is  one  bridge,  unless  there  be  some  rule  of  law 
y,  which,  under  all  and  any  circumstances,  prohibits  every 

P^S^HiU^  P**"^  ^^  *  Structure  from  being  treated  as  a  bridge,  under 
which  water  does  not  flow  at  all  times.     No  such  rule  of 
law  is  to  be  found,  unless  it  can  be  deduced  from  the  deci- 
sion in  Rex  v.  Oxfordshire  (a).    Looking  at  all  the  circum- 
stances of  that  case,  we  do  not  think  that  any  such  rule  can 
properly  be  deduced  from  that  decision,  notwithstanding 
the  language  used  in  the  latter  part  of  the  judgment,  and 
the  importance  attached  to  the  passage  from  2  Inst.  701, 
and  to  the  use  of  the  words  ''  super  flumen  vel  cursum 
aquae"   in  ancient  indictments.     Indeed   the  confining  of 
those  words  to  a  constant  stream  or  course  of  water,  flow- 
ing at  all  times,  to  the  exclusion  of  flood  waters,  whether 
rarely  or  frequently  occurring,  is  not  altogether  consistent 
with  the  doctrine  laid  down  in  a  case  in  the  same  volume 
of  Reports;  Rex  v.  Trafford  and  others (b).     In  that  case 
the  ancient  course  and  outlet  of  flood  water  bad  been  ob- 
structed by  certain  fenders  or  banks.     And  the  Court  in 
giving  judgment  said,  "  Now  it  has  been  long  established, 
that  the  ordinary  course  of  water  cannot  be  lawfully  changed 
or  obstructed  for  the  benefit  of  one  class  of  persons  to  the 
injury  of  another.    Unless,  therefore,  a  sound  distinction  can 
be  made  between  the  ordinary  course  of  water  flowing  in  a 
bounded  channel,  at  all  usual  seasons,  and  the  extraordinary 
course  which  its  superabundant  quantity  has  been  accus- 
tomed to  take  at  particular  seasons,  the  creation  and  con« 
tinuance  of  these  fenders  cannot  be  justified.     No  case  was 
cited  or  has  been  found  that  will  support  such  a  distinction.'' 
This  view  of  the  law  was  agreed  to  by  the  Court  of  Exche- 
quer Chamber,  as  is  reported  in  8  Bing.  210,  though  the 
judgment  was  reversed  from  the  insufiiciency  of  the  special 
verdict.     Now  if  it  be  unlawful  to  obstruct  the  accustomed 
course  of  flood  waters  which  flow  only  occasionally,  it  is 

(d)  1  B.  &  Ad.  289,  S97.  (6)  1  B.  &  Ad.  874. 
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diflScult  to  see  why  a  structure  of  arches,  made  to  carry  a 
highway  in  such  a  manner  as  to  permit  flood  waters  to  flow 
in  their  accustomed  course,  should  not  be  treated  as  a 
bridge,  though  at  ordinary  times  there  may  be  no  water  Inhabitants  of 
under  them.  At  any  rate  where,  as  m  the  present  case, 
such  arches  are  contiguous  to,  and,  as  it  were,  in  continua- 
tion of,  an  acknowledged  county  bridge,  and  have  been  im- 
memorially  treated  by  the  county  as  part  of  the  bridge, 
no  rule  of  law  prevents  our  saying  that  they  are  so  in  point 

of  law,  as  it  is  obvious  that  they  are  in  point  of  fact. 
For  these  reasons  we  are  of  opinion  that  the  whole  of 

this  structure  must  be  taken  to  be  one  county  bridge,  and 

that  the  verdict  entered  for  the  crown  must  stand. 

G.  Judgment  for  the  crown. 


The  Queen  v.  York. 

Quo  warranto  information  (of  Hil.T.  1841)  against  York  A  lease  by  die 
for  usurping  the  ofiice  of  councillor  of  the  borough  of  men^and  bui^ 
Bridgewater.        ^  gewe*,  whe- 

Plea:  that  he  was  elected  such  councillor  in  November,  fore  or  after 
1840.  the  passing  of 

...  the  Municipal 

Repucation:  that,  at  the  time  of  his  alleged  election,  he  Corporation 

had  a  share  and  interest  in  a  certain  contract  withj  by,  and  ^\ii4^9a  \ 
on  behalf  of  the  council  of  the  said  borough,  and  within  the  is  a  contract 
meaning  of  the  act  of  parliament  in  that  case  made  and  M^coancil " 
provided,  in  this,  to  wit,  that  heretofore,  and  before,  and  within  the  28th 
at  the  time  of  the  said  supposed  election,  he  was  the  lessee  disqualiSes 
and  occupier  of  certain  premises  situate  in  the  borough,  ^^  ^^^  ^^^ 
and  belonging  to  the  mayor,  aldermen,  and  burgesses  of  the  town  council- 
borough,  by  virtue  of  an  indenture  under  the  seal  of  the 
mayor,  aldermen,  and  burgesses  of  the  borough,  before  that 
time  made  between  the  mayor,  8lc.  of  the  one  part  and 
Ymrk  of  the  other  part,  by  which  indenture  the  mayor,  8cc. 
demised  to  York,  his  executors,  &c.  the  said  premises  for 
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1842.        fourteen  years^  at  a  yearly  rent  thereby  made  payable  by 
York  to  the  mayor,  &c.    Tliat  the  indentare  contained  co- 
venants by  York  to  pay  rent  and  all  rates,  taxes,  and  to 
repair,  and  by  the  mayor,  8lc.  for  quiet  enjoyment;  that 
York  should  be  allowed  to  carry  away  during  the  term  any 
buildings,  flic,  built  by  him  during  the  term,  provided  that 
the  mayor,  flcc.  should,  if  they  should  think  fit,  at  the  end 
or  other  sooner  determination  of  the  term,  have  power  to 
purchase  the  same  at  a  valuation.    That  York  did,  after 
the  commencement  of  the  term,  and  before  the  supposed 
election,  build  certain  buildings  upon  the  demised  premises^ 
which  are  of  great  value  and  still  standing  thereon.    That 
the  term  is  still  unexpired,  and  that  the  reversion  then  be- 
longed and  still  belongs  to  the  mayor,  aldermen,  and  bur* 
gesses.     That  York  at  the  time  of  his  election  held  the 
premises  subject  to  the  above  covenants,  whereby  he  was 
not  at  the  said  time  a  person  duly  qualified  to  be  elected 
and  to  be  a  councillor  of  the  borough  according  to  the 
provisions  of  the  statute.    Verification. 
General  demurrer  and  joinder. 

Sir  F.  Pollock  A.  G.  in  support  of  the  demurrer  (a). 
The  28th  sect,  of  the  Municipal  Corporation  Act,  5  &  6 
fVilL  4,  c.  76,  enacts  that  no  person  shall  be  qualified  to 
be  a  councillor  "  during  such  time  as  he  shall  have  directly 
or  indirectly,  by  himself  or  his  partner,  any  share  or  inte- 
rest in  any  contract  or  employment  with,  by,  or  on  behalf  of 
the  council"  of  the  borough.  Unless  the  word  ''contract'* 
is  confined  to  such  contracts  as  relate  to  the  **  employment** 
of  a  person  by  the  town  council,  the  mere  acceptance  of  a 
compensation  bond  for  loss  of  office  under  the  66th  sect* 
will  disqualify  a  person  for  the  office  of  councillor. 

The  rest  of  the  argument  is  fully  noticed  in  the  judgment 
of  the  Court. 

Erie  contrak.  Cur.  adv.  vuU. 

(a)  The  case  was  argaed  in  Mich,  tami  last  (Nov.  10),  before  Lord 
Iknman  C.  J.  WiUianUf  Coleridge  and  Wightman  Js. 
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liOrdDtiNM A^  C.  J.  at  tbe  sifting!/  After  this  term  (Feb. 5),         f d42. 
after  stitiog  the  pleadings,  delivered  the  jtidgftnedt  of  the    rm^^f^^ 
Court  nt  follows : — UpoD  tbe  argomeot  two  principal  qties-  t. 

tlons  were  raised-^— Ist^  Whether  this  was  a  contract  within  ^^^^' 
tbe  tteaniog  of  the  5  &  6  Will.  4,  c.  76,  s.  28 ;  and  fidly. 
Whether,  assdmiDg  that  a  lease  of  corporation  latid^  tnigbt 
be  a  ik>ntract  within  tbe  meaning  of  the  statute,  a  leaile  by 
tbe  miydfi  alderodeti,  and  btirgesses  is  a  contract  ''  witb, 
hji  of  oil  behalf  of  tbe  couneil.**  Upon  both  these  ques^ 
tions  our  opinion  Is  lii  fatour  of  the  felator. 

We  think  that  the  lease  was  a  contract  within  the  mean* 
itig  of  tbe  act,  and  that  it  was  a  contract  with  or  on  behalf 
oftbecoudoil. 

That  a  lease  containing  such  terms  as  those  in  the  laiise 
ia  qtil*8tion  is  a  contract  cannot  be  donbtedj  but  it  is  said* 
thtft  tbe  words  of  the  statute  being  *'  contract  or  employ- 
ment," sttch  contracts  only  are  intended  as  partake  in  some 
degree  of  the  nature  of  employments,  as  contracts  for  work 
or  tbe  furnishing  of  supplies^  and  it  was  further  contended 
that  the  pf  otiso  thilt  the  being  "  a  proprietor  or  shareholder 
&f  any  company  contraisting  with  the  council  of  the  bo^- 
roogh  for  lighting  or  supplying  with  water  or  insuring 
against  flra  any  part  of  such  borough/'  shall  not  disqualify, 
shews  that  the  codtracts  intended  by  the  act  were  not  such 
aa  that  in  the  present  case. 

We  think,  howev^ri  that  the  meaning  of  the  term  con» 
tract  ought  not  to  ba  so  restricted^  but  that  it  should  receive 
itfe  ordinary  legal  construction.  This  opinion  is  rather 
stt«nglbened  by  the  proviso  which  excepts  certain  particu- 
lar mseSi  in  which  the  application  of  the  genaral  rule  would 
ba  incoilvenienti  and  the  contemplated  mischief  nut  pro- 
bable* Such  a  contract  Us  that  in  question  would  how^ 
everi  in  the  hands  of  one  of  tb^  council  of  tha  borough,  let 
in  all  the  liability  to  partiality  and  favour^  which  it  was  the 
object  of  the  statute  to  prevent. 

We  also  think  that  a  coatract  with  the  corporation  by  its 
corporate  naane  is  a  contract  with,  by,  or  on  behalf  of  the 
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town  council  within  the  meaning  of  the  28tb  section  of  the 
act.     By  the  6th  section  corporations  are   to    be   styled 
''  mayor,  aldermen  and  burgesses/'  and  the  lease  in  ques- 
tion is  in  the  proper  corporate  name  and  under  the  cor* 
porate   seal.      Whether   the   lease  were  granted    by   the 
council  since  the  passing  of  the  act  or  not,  in   form  it 
would  be  a  lease  under  the  corporate   seal   and    in    the 
name  of  the  corporation.     The  council  as  such  are   not 
a  corporation,  nor  have  the  individual  members  any  power 
to  contract  as  such  for  the  corporation.     The  council  of 
a   borough  have  a  general  power  by  the   statute   to   act 
for  the  corporation,  and  the  restraining  clause  sect.  94  indi- 
cates that  the  council  would,  but  for  that  clause,   have  a 
general  power  to  lease  or  otherwise  dispose  of  the   cor- 
poration lands.     But  the  statute  gives  them  no   further 
power,  nor  indeed  means  of  contracting  than  as  representing 
the  corporation,  and  what  they  do  must  be  in  the  corpo- 
rate name  and  under  the  corporate  seal.     If  the  operation 
of  the  28th  section  was  limited  to  cases  of  contracts  made 
in  terms  with  the  town  council  it  would  be  ineffectual,  as 
all  contracts  would  be  made  by  the  town  council  in  the 
name  of  the  corporation.     The  council,  as  observed  by 
Mr.  Justice  Patteson  in  the  case  referred  to  in  the  argu- 
ment of  Reg,  V.  Paramore  (a),  are  not  the  corporation, 
but,  as  the  council  only  can  enforce  or  remit  the  perform- 
ance of  contracts  made  nominally  with  the  corporation,  we 
think  that  a  contract  in  the  name  of  the  corporation  and 
under  the   corporate   seal   is  practically,  and   within  the 
meaning  of  the   act  of  parliament,  a  contract  with   the 
council,  and  this  whether  such  contract  were  made  before 
or  after  the  passing  the  Municipal  Corporation  Act;  and 
this  view  of  the  case  removes  the  objection  taken  to  the 
replication,  that  the  time  of  the  demise  is  not  stated,  and 
that  it  may  therefore  have  been  before  the  passing  of  the 
act.    Upon  the  whole,  therefore,  we  think  that  the  judgment 
should  be  entered  for  the  crown. 
D.  Judgment  for  the  Crown. 

(a)  10  A.  &  £.  286. 
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1849. 

The  QuBBN  r.The  Mayor  and  Corporation  of  Newbury.       Monday, 

January  24<A. 
IvULE  to  shew  cause  why  the  prosecutor  should  not  pay  OnacoDcilium 
the  defendant  his  costs  incident  to  the  writ  of  mandamus  in  "^"^rlTof™ 
this  case  (a).     Upon  a   concilium  on  the  return  the  writ  mandamas 

itself  was  held  bad.  Ard^Sdants 

to  seal  a  bond 

twrt        >      «  «  m  •      1       !•  •         /•  ^®''  iheamount 

Whateiy  shewed  cause.  The  costs  are  m  the  discretion  of  of  compensa- 

the  Court,  and  it  will  not  give  them  to  the  defendant  in  this  ^''°"  *°  J**® 
^  '    ^  ®  prosecutor, 

case^  which  involved  a  question  of  great  difficulty,  viz.  Whether  awarded  lo 

the  Lords  of  the  Treasury  had  any  jurisdiction  to  entertain  L^/of  the 

a  claim  for  compensation,  where  the  right  to  compensation,  Treasury,  un- 

and  not  the  amount  of  it,  was  in  dispute.     This  was  long  ^  g  jn^m^  4'^ 

an  unsettled  question  ;  Rex  v.  Bridgewater  (i).  Ex  parte  c.  ^^»  *•. ^?»  ®° 

Ijee((:\  Reg.  v.  Poole  {d),  Reg.  v.  Norwich  (e),  In  re  Lox-  of  an  office,  the 

dak(f).     As  late  as  the  case  Reg.  v.  Lords  of  the  Trea-  Srii'bad^^b^'* 

mry  (g),  this  Court  did  no  more  than  express  an  inclination  cause  it  ap- 

of  opinion  that  the  Lords  of  the  Treasury  had  no  jurisdic-  Siarthe  Lords 

tion.     It  was  not  until  this  very  case  that  a  decision  on  this  of  the  Treasury 

,,       .         ,  ,  had  nojurts- 

pomt  was  actually  given  (a).  diction,  the 

It  has  not  been  usual  to  grant  costs  in  such  cases ;  Rex  defendants 
®  having  dis- 

V.  Oundle{h),  Rex  v.  Thames  and  his  Navigation  {i).     In  puted  notonl^f 

Bex  V.  St.  SaviourX  Southwark(k),  where  the  Court  im-  "-^^"l^^^^^^^^ 

posed  the  payment  of  costs  on  the  defendants,  the  ground  but  the  right 

of  the  judgment  was  that  there  had  been  an  improper  if  not  ^Qj^auon.  " 

vexatious  opposition  to  a  rightful  claim.  -ff^W,  that  the 

■^■^  ®  Court  ought  to 

give  the  costs 

Sir  W.  W.  Follett  S.  G.  and  J.  L.  Adolphus  contri.   The  of  the  writ  to 
case  Reg.  v.  Lords  of  the  Treasury  (g)  was  a  clear  indication  ^^  «  en  - 

(a)  Reported  1  G.  &  D.  388.  (/)  10  A.  &  £.  179 ;  iS.  C.  2  P. 

(6)  6  A.  &  £.  339;  S.  C.  1  N.  &  D.  369. 

&  P.  466.  ig)  10  A.  &  E.  374;  S.  C.  S  P. 

(c)  7  A.  &  £.  139;  S.  C.  S  N.  &  D.  498. 

&P.63.  (A)  1  A.&E.983;  S.C.  3  N. 

(lO  7  A.  &  E.  730;  5.  C.  3  N.  &  M.  284. 

ftp.  119.  (0  5  A.  &£.  816. 

(e)  8  A.  &  E.  633.  (k)  7  A.&E.  948;  5.  C.  3N.  & 

P.  354. 
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}642.        of  what  the  decision  of  the  point  raised  in  this  case  would 

^'^-'^^      be,  and  thjsit  case  was  followed  by  aootber  case  of  Mex  y. 
Tbo  Queen  ^ 

^.  Corporation  of  Warwick  (a),  which  was  decided  4th  February, 

The  Mayor  pf  |^g^,    ^t^y  |^^^  j^i^  ^,^t  j^eut,  but  the  Court  gaye  no 

^inM>«  th»t  the  poio^  ougjbi  Co  be  raised  oa  die  return. 

The  pro^jQcuAor  persjysted  in  iswiing  th»  writ  ^ifter  a  clear 

intimation  by  this  Court  that  it  was  irregular. 

Lord  Denman  C.  J, — It  i?  so  nearly  a  matter  pf  course 
that  the  costs  should  attend  the  event,  tjbat  w^e  ought  not  to 
interfere  with  j^iat  con^equ^nQ^e,  ui^ss  some  partiiC^Iar  cir- 
cumstances can  be  s.bewn  to  induce  ys  to  do  so.  Jt  doe;* 
not  ^pp^9ix  that  there  ar^  ^y  such  circums,taaQSS  ip  tbi» 
case. 

Patteson,  Coleridge  and  W;.ghtman  Js.  <;oncurred. 

G.  Rule  absolute. 

(a)  10  A.  &  JE.  386;  S.  C.  3  ^..&  P.  489. 


^MMiy,  Brune  v.  Thompson. 

January  SUt, 

ThepIaiDtiff  Assumpsit  for  toHs.  Vemie  London.  The  cause  of 
back"fhe™^  ^  actioQ  having  arisen  in  the  county  of  Cornwall,  the  venue 
nue  to  London  bad  been  removed  to  that  county  on  the  common  a^davic, 
taking  to  give   ^"^  ^^^  ^^^^  brought  'back  on  an  undertaking  to  give  ma* 

material  evi-  terial  evidence  in  the  city  of  London.  At  the  trial,  before 
dence  therein,  ,       ,   -^  -_  .    .  .    ,  - -. 

gaveiDe,vi-      tx>rd  Denman  C  J.,  at  the  sittings  at  Guildhall  after  Mi- 

chartera  from   ^*^«'*™«  ^®«'™>  1^41,  the  plaintiff,  in  satisfaction  of  his  un- 

the  Tower  of    dertaking,  produced  certain  charters  from  the  To\ver  of 

gave  no'evi-     London.     It  was  objected  that  that  was  insufficient,  .unless 

dence  what-  e^videuce  were  given  that  the  Tower  was  within  the  cky. 
ever  that  the     ^,^        i  •     •«.  «    .  . .  .  .        •  i 

Tower,  or  that  ^  D^  plamtiff  bemg  unable  to  give  such  evidence,  was  non- 
part  of  it  from 

which  the  charters  were  produced,  was  within  the  city.  The  plaintiff  was  nonsuited. 
Held,  that  the  judge  was  not  bouod  to  uke  judicial  notice  of  the  boundaries  of  the 
city  of  London,  and  that  affidavits  were  inadmissible,  on  a  motion  for  a  new  tri|i],  for  the 
poipose  of  shewing  that  the  Tower  was,  in  point  of  fact,  within  the  city. 


Brune 
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auiAed.     In  the  foUowiog  Umn,  a  rule  ivas  gimiited  (o  set 

ande  tlie  ooDsiiit,  and  huf e  «  oew  trial,  an  two  groiuids  ;i^ 

First,  that  the  judge  ought  to  have  taken  judicial  notice  of  v. 

the  boundaries  of  the  city  of  London,  and  therefore  ought  to    Thompson. 

have  known  judicially  that  the  Tower  was  within  them ;  and, 

secondly,  apon  affidavits  shewmg  that  to  be  the  fact. 

Erie  appeared  to  shew  cause,  but  the  Court  called  upon 

Sir  W.  W.  Foikit  S.  G.,  CoMv^m  and  BnU  in  auppoct 
of  the  rule.  It  is  said  on  the  part  of  the  pJaii^iff,  ihat  ma- 
terial  evidence  arising  within  the  city  was  given,  and  the 
aflUavits  now  shew,  that  the  pl«ce  of  deposit  of  Uie  barters 
was  within  the  city.  The  name  implies  that  it  is  in  &ct  in 
the  xity.  But  the  judge  was  bound  to  take  judicial  notice 
of  the  boundary.  "  The  Coorts  will  notice  all  couiities, 
altboiigb  ihey  be  inferioir  ones:  Marsh,  12^;  2  Inst  557, 
and  that  a  county  is  conexteosive  with  a  particular  town; 
Bex  ▼.  JBsker,  18  &  J9  Ge9.  8"  (a),  thomgh  the  Court  will 
**  Aot  notice  the  local  situations  of  places  within  particular 
connties^  or  the  ^listance  of  counties  from  each  other  ;*' 
DtybeVs  case  (6). 

Per  Cn«AM  (c).  The  judge  must  act  upon  the  case  as 
it  appears  before  him  at  the  trial.  Some  evidence  ought 
to  have  been  given  to  shew  the  fact,  that  the  part  of  the 
Toiaer  from  n^iich  these  doouments  were  produced  was 
within  the  city ;  none  •^v^tever  was  offered.  Then  it  is 
urged  that  the  judge  ought  to  have  taken  judicial  notice  of 
the  fact,  but  a  court  or  judge  cannot  take  judicial  notice 
ftat  a  precise  spot  is  within  a  particular  county,  though  it 
will  take  notice  of  Ihe  general  division  of  the  kingdom  into 
counties.    It  is  said  by  Lord  Coke  (d),  that  the  **  king's 

(a)  J  Starkie  on  Evidence,  446,  (c)  Lord  Denman  C.  J.,  Patte- 
n.  (f).  soUf  Coleridge,  and  Wighttnan  Js. 

(»)  4  B.  1^  Akl.  243.  (d)  8  Inst.  557. 
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courts  will  take  notice  of  all  the  counties  of  England,  be* 
cause  they  be  immediate  to  them  for  direction  of  writs/' 

Rule  absolute  for  a  new  trial  on  payment 
G.  of  costs,  the  undertaking  to  stand. 


JfoiMfoy,  Lambert  and  another  v.  Hepworth  and  another. 

January  31  it. 

In  replevin  a    REPLEVIN.     Addison  obtained  a  rule  to  shew  cause 

defendant  may 

pay  money       *'  why  the  defendants  should  not  be  at  liberty  to  pay  the  sum 

to^  ^Vonhe  ^'  ^'*  ^*'  ^"^^  court,  by  way  of  compensation  or  amends  as 

distress  and      to  the  taking  &c.  of  the  cattle,  goods  and  chattels  in  the 

^llSrue"""'"  Upper  Far  Field." 

It  appeared  from  the  affidavits  that  the  rule  was  obtained 

in  order  to  enable  the  defendants  in  effect  to  abandon  the 

distress  levied  in  the  close  called  the  Upper  Far  Field,  and 

upon  the  cattle  in  another  close,  the  defendants  in  respect 

of  the  residue  of  the  takings  mentioned  in  the  declaration 

intending  to  avow,  and  make   cognizance.     A  judge  at 

chambers  had  refused  to  make  an  order  in  the  terms  prayed 

by  the  rule,  or  any  other  order  to  the  like  effect 

W.  H.  Watson  shewed  cause.  If  the  defendant  pays 
money  into  court  at  all,  he  ought  to  pay  it  into  the  whole. 
There  is  but  one  taking,  and  one  replevin  bond.  There  is 
no  similarity  between  this  case  and  an  action  of  trover;  in 
this  proceeding  the  defendant  is  an  actor. 

Addison  contrd.  There  may  be  a  bond  fide  doubt  whether 
the  close  A.  was  a  part  of  the  demise,  and  whether  part  of 
the  things,  as  the  horses  taken  in  close  B.,  were  liable  to 
be  distrained  under  the  circumstances,  and  the  defendant 
ought  not  to  be  prevented  from  withdrawing  from  his  dis- 
tress as  to  such  part  of  it. 

Per  Curiam  (a).     We  think  that  may  be  done, 
(a)  Lord  Denman  C.  J.>  Patteson  and  Coleridge  3s. 
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The  Queen  v.  Anderson.  Tuesday, 

January  18. 
XvULE  to  shew  cause  why  an  information  in  the  nature  It  is  a  saffi- 
of  a  quo  warranto  should  not  be  6led  against  the  defendant,  pltance^by'a 
to  shew  bj  what  right  he  claimed  to  be  a  burgess  of  the  relator  with 
borough  of  Ludlow.     The  rule  was  obtained  upon  the  affi-  x.  3  Vict,  to' 

davit  of  Mr.  Edmund  Lechmere  Charlton  that  he  was  of  ^^^^f »'}  ^^l 
.  Till  •  affidavit  that 

right  a  burgess  of  Ludlow;  that  he  was  the  occupier  of  a  hehasdi- 

certain  dwelling  house  in  the  parish  of  Saint  Lawrence,  JiHcatlJn  foT 

within  the  town  and  borough  of  Ludlow,  and  within  the  the  role,  that 

county  of  Salop;  "  that  he  has  directed  an  application  to  w^/ be  made 

be  made  to  this  Court  for  a  rule  to  shew  cause,  why  an  in-  *'  ^*"  instance 
r  •         •      I  /.  1       1  I  .      fts  relator,  and 

formation  in  the  nature  of  a  quo  warranto  should  not  be  that  he  shall 

filed*'  against  the   defendant  and  others;  "that  the  said  h«  deemed  re- 
motion  or  motions  will  be  made  at  the  instance  of  this  de-      Under  spe- 
ponent  as  relator;  and  that  this  deponent  shall  be  deemed  ^tances^The 
to  be  the  relator  in  case  such  rule  shall  be  made  absolute,  Coart  in  the 
and  shall  be  named  as  such  relator  in  such  information  in  discretion  dis- 
ease the  same  shall  be  filed,  unless  this  Court  shall  other-  charged  n  rule 

,,  for  an  infor- 

Wise  order.  mation  in  the 

The  facts  on  which  the  rule  depended  sufficiently  appear  ""^"''®  °^* 

*^  -^     '^'^       •  quo  warranto 

in  the  judgment  of  the  Court.  against  a 

burgees,  the 
application 
Jervis  and  Crompion  shewed  cause  (a).     The  affidavit  being  made  so 

purporting  to  state  who  the  relator  is,  does  not  satisfy  the  would  not  be 

rule  of  Court  M.T.  3  Vici.Cb)  which  requires  that  the  per-  deposed  of 

.       ,  .    .  1         .  .        before  another 

son  intended  to  be  relator  should  depose  that  the  "  motion  revision  of  the 

15  made  at  his  instance  as  relator,"  &c.  &c.     In  Reg.  v.  J,o2d"i,^"had 

Hedges  {c)  it  was  held,  that  it  was  not  sufficient  that  the 

deponent  should  say,  /'  ihat  it  was  his  intention  to  be  and 

become  really  and  bon&  fide  the  relator." 

Kelly  and  /Z.  ^.  Richards  contrs^.     The  affidavit  is  suffi- 
cient    In  Reg*  V.  Hedges  (c)  the  affidavit  did  not  disclose 

(a)  Tuesday,  Nov.  13,  1841.  (c)  11  A.  &  £.  163. 

{b)  11  A.&E.2;  3P.&D.1. 

VOL.    II. —  G.    n.  1 
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1849.         at  whose  instance  the  application  was  made,  here  it  does. 

J^^^^y^^      Mr.  Charlton  states,  "  that  the  notice  will  be  made  at  his 

9.  instance/'     On  that  defect  the  judgment  of  the  Court  in 

Andbbsok.     u^g^  y^  Hedges  (a)  proceeded.    The  language  of  this  aflB- 

davit  is  more  correct  than  that  of  the  rule  of  Court  itself. 

Strictly  speaking,  it  is  impossible  that  a  man  can  swear  with 

truth   that  a  motion  to  be  made  at  some  future   time  is 

made  at  his  instance. 

Per  CuBiAM  (6).  We  think  it  does  sufficiently  appear 
at  whose  instance  the  motion  is  made,  and  who  is  to  be 
the  relator,  and  consequently  who  is  to  be  liable  for  the 
costs. 

Cur.  adv.  vuU. 

Williams  J.  now  delivered  the  following  judgment  of  the 
Court : — This  is  an  information  in  quo  warranto,  calling 
upon  George  Brydges  Rodney  Anderson  to  shew  by  what 
right  he  claims  to  be  a  burgess  of  the  borough  of  Ludlow. 

From  the  affidavits  in  the  case,  it  appears  that  the  said 
Anderson  was  duly  elected,  and  in  due  form  placed  on  the 
burgess  roll  of  the  said  borough  on  the  2d  of  November, 
1840.  It  further  appears  that  in  conformity  to  the  15th 
sect,  of  the  5  &  6  fVill.  4,  c.  76,  a  list  was  made  out  on 
the  5th  Sept.  1840,  by  the  overseers  of  the  poor,  of  all  per- 
sons claiming  to  be  enrolled  on  the  burgess  roll,  and  that 
the  same  was  printed  and  published  as  directed.  More- 
over, that,  according  to  the  18th  sect.,  of  the  act,  the  mayor 
and  assessors  for  the  said  borough  did  duly  revise  the  said 
list,  and  that  no  objection  having  been  made  to  the  name  of 
the  said  Anderson  being  retained  on  the  said  list,  under  the 
provisions  of  the  17th  sect.,  it  was  retained  accordingly,  and 
the  said  Anderson  was  duly  enrolled  on  the  burgess  roll. 
Such  being  the  provisions  of  the  act  which  we  are  con- 
sidering, so  full  an  opportunity  being  thereby  afforded  to 
examine  the  right  of  every  person  to  be  upon  the  burgess 

(a)  11  A.  &  E.  163.  (6)  Williams^  Coleridge  and  WighimanJn. 
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rollj  and  a  special  power  having  been  espressly  entrusted 
to  the  mayor  and  assessors  to  decide  upon  the  validity  of 
every  claim  and  objection,  we  think  that  these  provisions  • 
have  an  important  bearing  upon  the  question.     It  seems 
to  as  to  be  impossible  not  to  consider  that  the  many  pre- 
cautions  which   are   prescribed,    and  in  this   instance   it 
appears  have  been  pursued,  form  a  strong    prim&    facie 
case,  which,  in  the  exercise  of  our  discretion,  we  ought 
not,  without    powerful  reasons,  to  disturb.     It  was  ob- 
served, however,  that  the  prosecutor,  Mr.  Charlton,  could 
not  avail  himself  of  the  checks  and  precautions  of  the  act, 
the  power  of  objecting  being  confined  to  those  *^  whose 
names  shall  have  been  inserted  in  any  burgess  list,"  which 
bis  was  not.     But  it  appears  that  in  Michaelmas  term, 
18S9f  be  obtained  a  rule  absolute  for  a  mandamus  to  the 
mayor  to  insert  his  name  on  the  burgess  roll,  and  that 
nothing  was  afterwards  done  thereupon.     And  this  also  is 
a  circumstance  which  we  think  we  ought  not  to  overlook. 
The  conduct  and  motives  of  relators  are  always  properly 
before  the  Court  on  the   rule  for  the   information — and 
indeed  only  then  properly — and  we  cannot  but  see  that  this 
is  an  indirect  mode  of  getting  something  like  a  decision  in 
his  favour  as  to  his  own  claim,  which  he  has  declined  to 
bring  directly  into  judgment  in  the  manner  which  the  Court 
placed  in  his  power  in  1839*     Moreover,  although  Mr. 
Charlton  himself  was  by  his  own  omission  incapacitated, 
those  who  were  upon  the  list  (many  in  number  doubtless) 
might  have  objected,  but  no  one  was  found  to  do  so.   Lastly, 
this  appears  to  be  a  question  upon  the  right  of  a  single 
individual,  there  being  nothing  to  shew  that  the  validity  of 
the  election  of  any  officer,  mayor,  alderman,  or  other,  de- 
pends upon  the  claim  of  this  person  to  be  upon   the  bur- 
gess roll.     If,  therefore,  Mr.  Charlton  had  any  reason  for 
questioning  the  title  of  Mr.  Anderson,  it  might  have  been 
at  least  expected  that  he  should  have  made  his  application 
without  such  a  delay  as  made  it  impossible  to  dispose  of 
it  before   the  revision  for  another  year  had  taken  place*. 

i2 
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r. 
Anderson. 
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Upon  the  whole  we  are  of  opinion  that  in  the  exercise  of 

_  that  discretion  which  is  undoubtedly  vested  in  us.  we  ought 

The  Queen  ,.     ,  ,  ,         x         ..   .  ,  ,     .  \ 

v.         ,  to  discharge  the  rule.     It  will  be  understood  that  we  by 

Anderson.     „q  means  decide  that  an  application  of  this  kind  may  not 

be  successfully  made  within  the  year.     Our  decision  rests 

upon  the  particular  circumstances  of  this  case. 

G.  Rule  discharged. 


Furze  v,  Sharwood  and  others. 

J.  and  JB.  and  SPECIAL  verdict.     The  first  count  of  the  declaration 

S.M.,\n  1839,  ,      .   ,         .       ,   ^      , 

assigned  their    Stated,  '*  that  the  defendants  being  persons  using  trade  and 

stock  in  trade    commerce  under  the  name  and  style  of  Samuel  Maine,  on 

to  tnistci^s 

who  were  to  2Scc.  (27th  October,  1834),  made  their  bill  of  exchange  in 
busings  in  the  w"^*°g>  '">  ^J  ^"^  under  their  said  name  and  style  of  Samuel 
name  of  "5.  Maine"  on  Thomas  Cooper,  at  six  months,  for  £03/.  Is.  7^.; 
the  benefit  of  ^^^^  ^'  (^^^P^^  accepted  it,  "  and  then  made  the  same  pay- 
creditors,  able  and  to  be  paid  when  the  same  should  become  due/' 
S.  M,  was 
employed  by  ''  at  &  certain  place  described  as  147,  St.  John  Street,  West 

them  as  their    Smilhfield,  London:"  that  the  defendants,  under  their  name 
agent,  to  carry  '  '  .     . 

on  the  busi-  and  style  &c.,  indorsed  to  the  plaintiff;  that  the  bill  was 
ness  accord- 
ingly. iS'.  M.f  while  conducting  such  business,  carried  on  also  a  separate  business  of  his 
own  up  to  1834.  The  plaintiff  had  been  in  the  habit  of  discounting  bills  fur  the  old  firm 
of  A.  and  B.  and  S.  M.,  and  after  the  assignment  to  the  defendants  had  been  accus- 
tomed lo  discount  bills  indoi-sed  in  the  name  of  **  S.  M.^  for  him  in  his  private  business 
and  other  his  private  purposes,  the  proceeds  of  which  ;S.  M.  had  applied  sometimes  for 
carrying  on  the  assigned  business  and  sometimes  for  his  own  private  purposes.  After 
he  had  ceased  to  carr^  on  his  private  business  he  indorsed  bills  in  the  name  of  S.  M., 
which  the  plaintiff  discounted.  &  M.  applied  the  proceeds  indiscriminately  to  his 
private  purposes  and  to  carrying  on  the  assigned  business.  In  an  action  on  the  bills 
against  the  trustees, 

Held,  that  the  signature  of  **  S.  M.**  to  the  bills  was  primH  facie  their  signature. 

Held,  also,  that  a  notice  of  dishonour,  given  by  the  holder  of  a  bill  of  exchange,  need 
nut  inform  the  party  addressed  that  the  holder  looks  to  him  for  payment. 

But  that  it  must  inform  him  that  the  bill  has  been  presented  to  the  acceptor,  and 
therefore  that  the  following  notices  were  insufficient : — 

**  Sir, — A  bill  (describing  it)  due  yesterday  is  unpaid,  and  I  am  sorry  lo  say  the 
person  at  whose  house  it  is  made  payable  don't  speak  very  favourably  of  the  acceptor's 
punctuality.     I  should  like  to  see  you  upon  it  to  day." 

''  Sir, —  W,  H.*t  acceptance  (describing  it)  is  unpaid.  He  has  promised  to  pay  it  in 
a  week  or  ten  days." 

"  Sir, — A  bill  (describing  it)  lies  due  and  unpaid  at  my  house." 
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presented  to  Cooper  at  the  place  described,  dishonoured,         1849. 

and  that  the  defendant  had  due  notice  of  the  dishonour.  ^T"^^^ 

Furze 
Fourteen  other  counts  were  on  bills  alleged  to  be  drawn  v. 

or  indorsed  in  the  same  manner.  Sharwood. 

There  were  also  the  common  counts  for  money  lent  and 
on  an  account  stated. 

The  defendants  pleaded  traversing  the  making  and  in- 
dorsing of  the  several  bills. 

They  pleaded  also  traversing  the  notice  of  dishonour  of 
the  bills  in  the  Sd,  4th,  6th,  7lh,  8th,  9th,  11th,  12th,  15th, 
14th  and  15th  counts. 

Thej  further  pleaded  certain  pleas  of  part  payment,  and 
a  plea  of  set-off. 

At  the  trial  before  Lord  Denman  C.  J.,  at  the  London  sit- 
tings after  Hilary  term,  18d9>  a  special  verdict  was  found  (a). 

The  verdict  found  ihttt  Thomas  Arhuthnot,  Samuel  Maine 
and  Robert  Kirby,  carried  on  trade  together  under  the  style 
ice.  of  Ware,  Arbulhnot  &  Co.,  at  147,  St.  John  Street, 
West  Smithfield,  London;  that  having  become  embarrassed, 
on  the  6th  February,  1832,  they  executed  a  deed  of  trust 
for  the  bene6t  of  their  creditors,  in  order  to  pay  them  a 
certain  composition.  The  deed  provided  that  the  part- 
nership should  be  dissolved,  to  the  intent  that  it  might  be 
thenceforward  carried  on  in  the  name  of  the  said  Maine  alone. 
All  the  stock  in  trade,  &c.  was  assigned  to  the  defendants, 
and  all  suits,  debts,  &c.  upon  the  trusts  that  they  the  said 
defendants  **  did  and  should  carry  on  or  continue  the  trade 
of  the  said  firm  of  Ware,  Arbuthnot  &  Co.  under  the  name 
of  the  said  Sam,  Maine,  during  such  time  as  they  should 
think  proper,"  and  hire  workmen  and  employ  servants,  &c. 
**  as  they  should  think  proper,  and  should  perform  and  exe- 
cute all  other  matters  and  things  for  the  carrying  on  the  said 
trade,  and  for  concluding  and  settling  the  affairs  of  the  said 
firm  of  Ware,  Arbuthnot  &  Co.,  in  the  same  manner  and  as 
fully  to  all  intents  and  purposes  as  if  they  had  the  absolute 

(a)   The    verdict   was    in    fact      of  the  discussion,   if   the    Court  j 
dravrn  by  an  arbitrator,  who  had      should  think  it  necessary, 
poirer  to  amend  it,  at  any  period 
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property  of  the  said  trade  and  affairs/'  By  this  deed  Maine 
covenanted  **  that  he  would  assiduously  employ  himself  in 
carrying  on  the  said  trade  or  business  of  &c.,  under  the 
direction"  of  the  defendants.  For  such  services  he  was  to 
receive  400/.  per  annum.  The  defendants  under  this  deed 
became  possessed  of  the  property  of  the  late  partnership, 
and  from  the  date  of  the  deed  to  the  S7th  June,  1835,  <'  they 
continued  the  said  trade  of  the  said  firm  of  Ware^  Arhuih-^ 
not  &  Co.  under  the  name  of  Sam,  Maine,**  *^  and  did  for 
that  purpose,  during  all  that  time,  employ  the  said  Sam. 
Maine  as  their  agent,  for  the  purpose  of  carrying  on  the  said 
trade,  according  to  the  provisions  of  the  said  indenture." 

"  Sam.  Maine,  besides  carrying  on  such  trade  as  afore- 
said, as  the  agent  of  and  for  the  said  defendants,  did  also 
commence  carrying  on,  upon  his  own  account  and  for 
his  own  profit,  the  trade  and  business  of  a  com  factor 
upon  certain  other  premises  in  the  Strand,"  ''  and  did 
continue  so  carrying  on  the  same  until  August,  1834, 
when  he  sold  and  disposed  of  the  same  to  one  George 
Cliiby**  Sam.  Maine,  on  the  Sgth  June,  1835,  became 
bankrupt,  and  the  oflicial  assignee,  P.  Johnson,  was  ap- 
pointed on  the  £d  July,  1835,  according  to  the  statute  in 
that  case  made  and  provided.  That  by  an  order  of  the  High 
Court  of  Chancery,  bearing  date  the  Sd  day  of  August,  1835, 
and  made  in  a  certain  suit,  wherein  Sam.  Sharwood  and 
others  (the  defendants  in  this  action)  were  plaintiffs,  and  the 
said  Sam,  Maine  and  others  were  defendants,  the  said  P. 
Johnson  was  duly  appointed  to  collect  and  receive  the  debts 
and  assets  of  the  said  bankrupt,  Sam.  Maine,  but  without 
prejudice  to  any  right  of  any  of  tbe  parties  to  that  suit 
And  it  was  thereby  ordered,  that  the  said  P.  Johnson 
should  from  time  to  time  pay  what  he  might  receive  of  the 
trade  or  business  in  St.  John's  Street^  and  the  assets  thereof, 
into  the  Bank  of  England,  to  an  account  to  be  entitled 
'  The  matter  of  Sam.  Maine,  Leather  Account.' 

And  as  to  the  said  several  pleas  of  the  said  defendants, 
traversing  the  making  and  indorsing  of  the  several  bills,  and 
as  to  the  issues  joined  between  the  said  parties  in  respect 
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tlmeof  respectively,  that  Sam.  Maine,  during  all  the  time        1842. 
that  be  was  such  agent  as  aforesaid,  and  so  employed  by 
the  said  defendants  in  carrying  on  the  said  trade  in  St.  John's 
Street,  according  to  the  provisions  of  the  said  indenture,  did 
make  the  said  several  bills  of  exchange  in  the  said  1st,  2d, 
3d,4th,  7tb,  9th,  lOlh,  llth,   12th,  13th,  14th  and  15th 
counts  mentioned  respectively,  to  wit,  on  the  several  days 
and  times  in  those  counts  respectively  in  that  behalf  men- 
tioned, in,  by  and  under  the  name  and  style  of  Sam.  Maine, 
the  said  George  Cluby,  upon  whom  the  said  bill  of  ex- 
change in  tlie  said  12th  count  mentioned  was  drawn,  not 
then  being  indebted  to  the  said  defendant,  or  to  the  said  late 
firm  of  Wexre,  Arbuthnot  &  Co.,  in  respect  of  the  business 
so  carried   on  by  the  said  Sam.  Maine,  as  such  agent,  so 
employed  by  the  said  defendants  as  aforesaid. 

That  the  said  bills  of  exchange  were  respectively  entered 
by  the  said  Sam.  Maine  in  certani  books,  kept  by  him  as 
such  agent  as  aforesaid,  on  the  said  premises,  No.  147,  St. 
J(^  Street,  aforesaid,  and  that  the  said  defendants  were 
used  and  accastomed  from  time  to  time,  during  the  time  that 
the  said  bills  were  so  drawn,  and  such  entries  made  as  afore* 
said,  to  visit  the  said  premises,  and  on  those  occasions  had 
opportunities  of  access  to  and  of  examining  the  said  books. 

That  the  said  several  bills  of  exchange,  as  and  when  the 
same  were  so  made  as  aforesaid,  were  respectively  caused 
to  be  discounted  by  the  said  Seun.  Maine,  and  the  proceeds 
thereof  were  carried  by  him  to  his  credit,  at  his  bankers; 
and  the  said  Sam.  Maine  from  time  to  time  made  use  of  the 
said  credit,  by  drawing  out  the  said  proceeds  from  the  said 
bankers,  as  well  for  the  private  purposes  of  the  said  Sam. 
Maine,  as  for  and  towards  carrying  on  the  said  trade  in  St. 
John's  Street  aforesaid,  indiscriminately,  as  occasion  did  or 
might  require  {a). 

That  the  said  plaintiff,  before  the  dissolution  of  the  said 
copartnership  between  the  said  Thomas  Arbuthnot,  Samuel 
Maine  and  Robert  Kirby,  had  been  and  was  accustomed  to 

(a)  Hie  bills  declared  upon  were  1834,  when  Maine  ceased  to  carry 
nmde  at  a  later  date  thaa  August,      on  his  separate  business. 
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1842.  discount  bills  drawn  or  indorsed  by  the  said  copartnership 
for  the  purposes  of  their  business  so  carried  on  in  St.  John 
Street  as  aforesaid,  and  that  after  the  making  of  the  said 
indenture,  and  before  the  making,  indorsing,  or  accepting 
the  said  bills  of  exchange  in  the  said  declaration  mentioned, 
the  said  plaintiff  had  also  been  used  and  accustomed  to  ad- 
vance and  lend  money  to  the  said  Sam,  Maine  for  the 
purposes  of  his  said  business  as  a  com  factor  or  for  other 
the  private  purposes  of  the  said  $11111.  Maine,  and  also  to 
discount  bills  of  exchange  for  Sam.  Maine,  the  proceeds 
of  which  said  discounts  had  been  used  and  applied  by  the 
said  Sam.  Maine  sometimes  for  the  private  purposes  of 
the  said  Sam.  Maine  and  sometimes  for  and  towards  carry* 
ing  on  the  said  trade,  as  such  agent  as  aforesaid,  in  St.  John 
Street  aforesaid ;  and  that  after  the  making  of  the  said  seve- 
ral bills  of  exchange  in  the  said  first  fifteen  counts  of  the 
declaration  mentioned,  and  whilst  the  said  Sam.  Maine  was 
such  agent  as  aforesaid,  to  wit,  on  the  said  several  days  and 
times  in  those  counts  respectively  mentioned,  he,  the  said 
Sam.  Maine,  did  indorse  the  said  several  bills  of  exchange 
by  writing  on  the  backs  thereof  respectively  the  words 
"  Sam.  Maine,*'  and,  having  so  indorsed,  did  then  and  there 
deliver  the  same  to  the  plaintiff,  who  discounted  the  same 
for  the  said  Sam.  Maine,  and  the  proceeds  of  such  discounts 
were  carried  by  the  said  Sam.  Maine  to  his  bankers,  and 
entered  to  his  credit  with  them,  and  the  said  Sam.  Maine 
from  time  to  time  made  use  of  the  said  credit  by  drawing 
out  the  proceeds  from  his  said  bankers,  as  well  for  the  pri- 
vate purposes  of  the  said  Sam.  Maine  as  for  and  towards 
carrying  on  the  said  trade  in  St.  John  Street  aforesaid, 
indiscriminately  as  occasion  might  and  did  require.  That 
as  and  when  the  said  bills  of  exchange  in  the  said  declara- 
tion mentioned  were  discounted  by  the  said  plaintiff,  the 
fact  of  the  same  having  so  been  respectively  discounted  was 
from  time  to  time  entered  by  the  said  Sam.  Maine  in  cer- 
tain-books,  kept  by  him  as  such  agent  as  aforesaid  on  the 
said  premises  in  St.  John  Street,  and  that  the  said  defend- 
ants, during  the  period  within  which  such  bills  were  respec- 
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titely  discounted  and  such  entries  made,  were'  used  and 
accustomed  from  time  to  time  to  visit  the  said  premises, 
and  on  those  occasions  had  opportunities  of  access  to  and 
of  examining  the  said  books. 

As  to  the  said  several  bills  of  exchange  in  the  said  4th, 
7tfa  and  8th  counts  mentioned,  that  the  plaintiff  had  due 
notice  of  dishonour. 

That  as  to  the  said  bill  of  exchange  {a)  in  the  said  6th 
count  mentioned,  that  the  plaintiff,  on  the  1 1th  July,  1835, 
did  write  and  send  to  the  said  Sam,  Maine,  to  and  at  the 
said  premises,  a  notice  as  follows : 

"  Sir, — A  bill  for  20/.  Ms.  Sd.,  drawn  by  Ward  on  Hunt, 
dne  yesterday,  is  unpaid ;  and  I  am  sorry  to  say  the  person 
at  whose  house  it  is  made  payable  don't  speak  very  favour- 
ably of  the  acceptor's  punctuality.  I  should  like  to  see 
you  upon  it  to-day.  Your's,    John  Furze.'* 

And  as  to  the  bill  of  exchange  in  the  said  9th  count 

mentioned,  one  Bateman  (the  brother  of  the  said 

Jasias  Bateman,  by  whom  the  said  bill  was  accepted),  called 
upon  the  said  Sam.  Maine,  and  offered  to  compromise  the 
liability  of  the  said  Josias  Bateman  as  such  acceptor  thereof, 
by  paying  6s.  in  the  pound. upon  the  amount  in  the  said  bill 

of  exchange  specified,  which  said  offer  of  the  said  

Bateman  was  on  the  same  day  communicated  by  the  said 
5am.  Maine  to  the  said  plaintiff,  and  that  the  said  plaintiff 
afterwards,  to  wit,  on  the  day  next  after  the  said  bill  became 
due  and  payable,  did  write  and  send  to  the  said  Sam.  Maine, 
to  and  at  the  said  premises,  No.  147,  St.  John  Street  afore- 
said, a  notice  in  the  words  and  figures  following,  that  is  to 
say:  "  Fleet  Street,  July  20th,  1835. 

"  Mr.  Maine. — Sir, — This  is  to  give  you  notice  that  a 
bill  drawn  by  you  and  accepted  by  Josias  Bateman,  for 
47/.  165.  9d.,  due  July  10,  1835,  is  unpaid,  and  lies  due  at 
Mr.  John  Furze's,  65,  Fleet  Street. 

Your's,  &c.     John  Furze." 

(a)  The  statements  in  the  spe-      the  judgment  of  the  Court,  are 
cial  verdict  as  to  those  bil!s  of  ex-      omitted, 
change,  which  are  not  noticed  in 
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1842.  As  to  the  said  bill  of  exchange  in  the  11th  count  men- 

tioned, the  plaintiff  did,  on  the  ISth  July,  1835,  write  and 
send  to  the  said  Sam,  Maine  the  following  notice : 

"  65,  Fleet  Street,  July  ISth,  1835. 
"Sir, — William  Howard'i  acceptance  for  21/.  4s.  4d,, 
due  on  Saturday,  is  unpaid :  he  has  promised  to  pay  it  in  a 
week  or  ten  days.     I  shall  be  glad  to  aee  you  upon  it  as 
early  as  possible.  Your's  truly,    John  FurzeJ* 

As  to  the  bill  of  exchange  in  the  said  12tb  count  men* 
tioned,  that  after  Maine*s  bankruptcy  the  said  plaintiff  did, 
on  the  11th  September,  1835,  write  and  send  to  Patrick 
Johnson^  the  official  assignee,  a  notice  as  follows : 

''Sir, — This  is  to  give  you  notice  that  a  bill  for  176/. 
15s.  6d.,  drawn  by  Sam,  Maine  and  accepted  by  George 
Clisby,  dated  May  7  th,  1835,  at  four  months,  lies  due  and 
unpaid  at  my  house.  I  am.  Sir, 

Your  most  obedient  servant, 
John  Furze. 
65,  Fleet  Street,  London." 
As  to  the  bill  of  exchange  in  the  said  13th  count  men- 
tioned, after  the  said  Sam.  Maine*8  bankruptcy,  the  said 
plaintiff  did,  on  the  25th  September,  1835,  write  and  send 
to  the  said  P.  Johnson  a  certain  notice  as  follows : 

"  Sir,— This  is  to  give  you  notice  that  a  bill  for  20lA9s.7d., 
drawn  by  Sam.  Maine,  accepted  by  Rich.  Jones,  dated  May 
21st,  1835,  at  four  months,  lies  due  and  unpaid  at  my  house. 
I  am.  Sir,  your's  obediently,  John  Furze. 
65f  Fleet  Street,  London." 
As  to  the  bill  of  exchange  in  the  said  1 5th  count  men- 
tioned, after  the  said  Sam.  Maine  had  so  become  bankrupt, 
on  the  26th  of  September,  1835,  the  said  plaintiff  wrote  and 
sent  to  the  said  P.  Johnson  a  certaiu  other  notice  as  follows : 
"  P.  Johnson,  Esq. —  Sir, — This  is  to  give  you  notice 
that  a  bill  for  148/.  10s.,  drawn  by  Sam.  Maine  and  ac- 
cepted by  George  Parker,  dated  May  22d,  1835,  lies  due 
and  unpaid  at  my  house.  I  am,  Sir, 

Your  obedient  servant,  John  Furze. 
Fleet  Street,  London." 
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Aod  as  to  the  45th  plea,  that  the  said  Sam.  Maine,  after  184«. 
the  making  of  the  said  indenture,  to  wit,  on  the  27th  day  of 
May,  1835,  did  borrow  of  the  said  plaintiff,  and  the  $aid 
plaintiff  did  then  lend  to  the  said  Sam.  Maine,  the  sum  of 
96Lf  for  which  said  sum  of  26/.  the  said  Sam.  Maine  then 
gate  to  the  said  plaintiff  a  certain  paper  writing  in  form 
following,  (that  is  to  say) 

*'  1  O.  U,,  Mr.  J.  Fune,  Twenty-six  Pounds.  May  «7» 
ia35.     Sam.  Maine." 

That  afterwards,  to  wit,  on  the  Ist  day  of  June»  in  the 
year  last  aforesaid,  the  said  Sam.  Maine  did  borrow  of  the 
said  plaintiff,  and  the  said  plaintiff  did  then  lend  to  the  said 
&pfii.  Maine^  the  further  sum  of  120/.,  for  which  said  last 
mentioned  sum  the  said  Sam.  Maine  did  then  give  to  the 
said  plaintiff  a  certain  other  paper  writing  in  form  follow- 
iDg»  (that  is  to  say) 

''I  O.  U.,  Mr.  John  Furze,  1st  June,  18^5,   120/. 

Sam.  Maine.** 

That  at  or  before  the  said  times  when  the  said  two  last 
mentioned  sums  of  money  were  so  as  aforesaid  lent  by  the 
said  plaintiff  to  the  said  Sam.  Maine,  it  was  not  communi- 
cated by  the  said  Sam.  Maine  to  the  said  plaintiff  whether 
the  same  or  either  of  them  were  or  was  borrowed  by  the 
said  Sam.  Maine  for  his  own  private  purposes,  or  for  the 
purposes  of  the  said  trade  so  carried  on  by  him  as  agent  for 
the  said  defendants. 

That  the  said  two  several  sums  of  26/.  and  120/.  respec- 
tively were  in  fact  borrowed  by  the  said  Sam.  Maine  for 
the  purpose  of  meeting  a  liability  of  his  own,  and  not  for 
the  purposes  of  the  said  trade  so  carried  on  by  him  as  such 
agent  as  aforesaid,  and  afterwards,  and  on  the  same  days  as 
and  when  they  were  received  by  the  said  Sam.  Maine,  were 
paid  into  his  bankers  to  the  credit  of  an  account  which  he 
kept  there  in  his  own  name,  but  from  which  he  was  in  the 
habit  of  drawing  money  as  he  wanted  it  for  his  own 
purposes  or  for  those  of  the  trade  so  carried  on  by  him 
as  such  agent  indiscriminately,  and  that  the  said  several 
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8Uin$  were  afterwards,  and  on  the  same  Ist  day  of  June, 
drawn  out  by  the  said  Sam.  Maine  for  his,  the  said  Sam. 
Maine^s,  own  private  purposes,  to  meet  his  liability  before 
mentioned. 

That  the  said  loans  of  26L  and  120/.  were  not,  nor  was 
either  of  them,  ever  entered  in  the  books  of  the  said  defend- 
ants, so  kept  by  the  said  Sam,  Maine  as  aforesaid,  nor  were 
the  said  two  several  pap^  writings,  nor  was  either  of  them, 
ever  entered  therein  (save  as  aforesaid) ;  the  said  defendants 
never  authorised  the  said  Sam.  Maine  to  borrow  the  said 
two  several  last  mentioned  sums  or  either  of  them,  or  any 
part  thereof,  from  the  said  plaintiff,  nor  (save  as  aforesaid) 
had  the  said  defendants  any  notice  that  the  same  had  been 
borrowed  of  the  said  plaintiff,  nor  (save  as  aforesaid)  did 
the  said  defendants  ever  promise  as  in  the  said  16th  count 
mentioned. 

The  verdict  then  found  a  set-off  in  favour  of  the  defend- 
ants to  the  amount  of  6 15/.  3s,  Sd. 

The  case  was  argued  in  Michaelmas  Term  last  (n)  by  Sir 
W.  W.  FolleU  S.  G.  for  the  plaintiff,  and  Crehswell  and 
Cleasby  for  different  defendants. 

In  addition  to  the  authorities,  which  are  commented  on  in 
the  judgment  of  the  Court,  as  to  notices  of  dishonour, 
Burgh  V.  Legge  (i)  and  Phillips  v.  Gould  (c)  were  also  cited 
in  argument. 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  at  the  sittings  after  Michaelmas 
Term  last  (February  I),  delivered  the  judgment  of  the  Court, 
as  to  the  sufficiency  of  the  notices  of  dishonour,  as  follows : 
Lord  Mansfieldj  after  observing,  in  the  case  of  Tindal  v. 
Broton,  (d)  that  "  certainty  is  of  the  highest  importance 
in  mercantile  transactions,"  proceeded  to  settle  the  question 
there  raised,  whether  the  notice  of  dishonour  was  in  point  of 


(a)  June  16  and  19,  before  Lord 
Denman  C.  J.,  Patlegon,  Wifliams 
and  CoUridge  Js. 


(b)  5  M.  &  W.  418. 

(c)  8C.&P.  355. 
\d)  1  T.  R.  167. 
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law  too  late.  The  whole  Court  affirmed  that  proposition,  and  1842. 
more  than  once  set  aside  a  verdict  founded  on  the  opposite 
assumption.  Nothing  more  was  required  for  the  decision. 
But  Mr.  Justice  WilUs  took  a  second  objection,  and  Mr. 
Justice  Ashursi  a  third.  ''  Notice  (said  Mr.  Justice  Ashurst) 
means  something  more  than  knowledge,  because  it  is  compe- 
tent to  the  holder  to  give  credit  to  the  maker.  It  is  not  enough 
to  say  that  the  maker  does  not  intend  to  pay  :  but*'  (it  ought  to 
be  farther  said,)  "  that  he  the  holder  does  not  intend  to  give 
credit  In  the  present  case  there  is  no  notice ;  for  the  party 
ought  to  know  whether  the  holder  intends  to  give  credit  to 
the  maker,  or  whether  he  intends  to  resort  to  the  indorser." 
This  is  repeated  with  great  approbation  by  Duller  J.  Near 
forty  years  after,  the  sufficiency  of  a  notice  of  dishonour  was 
canvassed  in  Hartley  v.  Case  (a),  decided  by  Lord  Tenterden 
at  Nisi  Prius.  It  ran  thus, ''  I  am  desired  to  apply  to  you 
for  the  payment  of  the  sum  of  idO/.  due  to  myself  on  a  draft 
by  Mr.  Case  on  Mr.  Case^  which  I  hope  you  will  on  receipt 
discharge,  to  prevent  the  necessity  of  law  proceedings,  which 
otherwise  will  immediately  take  place.*' 

The  report  says  ^*  the  lord  chief  justice  was  of  opinion 
that,  as  this  letter  did  not  apprise  the  party  of  the  fact  of 
dishonour,  but  contained  a  mere  demand  of  payment,  it  was 
not  sufficient,  and  plaintiff  was  nonsuited."  After  argument 
on  a  rule  for  setting  aside  the  nonsuit,  his  lordship  said, 
''  there  is  no  precise  form  of  words  necessary  to  be  used  in 
giving  notice  of  dishonour,  but  the  language  must  be  such  as 
to  convey  notice  to  the  party  what  the  bill  is,  and  that  pay- 
ment of  it  has  been  refused  by  the  acceptor.  Here  the 
letter  in  question  did  not  convey  to  defendant  any  such  notice, 
it  does  not  even  say  that  the  bill  was  ever  accepted ;  we 
therefore  think  the  notice  insufficient."  This  short  judg- 
ment, in  which  the  whole  Court  concurred,  comprising 
BaifUtfj  Holrojfd  and  Littledate  Js.  is  perfectly  correct  in 
its  statement  of  the  fact  and  the  law,  and  has  the  merit  of 
adhering  closely  to  the  point  raised  in  argument.  It  has 
never  been  questioned  by  any  judicial  authority. 
(a)  4  B.  &  C.  339 ;  5.  C.  6  D.  &  R.  505. 
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1842.  The  same  learned  chief  justice  was  afterwards  called 

upon  to  decide  on  the  suiSciency  of  the  following  notice. 
^  A  bill  for  683/.  drawn  by  A.  upon  B.  and  C.  and  bearing 
your  indorsement,  has  been  put  into  our  hands  by  the  as- 
signees of  Mr, v.  jR.  Alzedot  with  directions  to  take  legal 
measures  for  the  recovery  thereof,  unless  immediately  paid 
to  your  obedient  servants  J.  and  5.  P."  Here  was  no  state- 
ment of  the  dishonour,  the  presentment,  or  the  acceptance. 
If  any  notice  of  the  dishonour,  as  a  distinct  fact,  is  necessary, 
this  document  is  plainly  worthless.  It  was  so  holden  by  Lord 
Tenterdtn,  but  from  the  magnitude  of  the  sum  and  the  im- 
portance of  the  question,  his  lordship  suggested  that  a  bill 
of  exceptions  might  be  tendered.  This  was  done,  and  the 
case  brought  by  writ  of  error  into  the  Exchequer  Chamber, 
when,  as  might  have  been  expected,  the  lord  chief  justice 
delivered  a  unanimous  judgment  that  Lord  TenierderCs 
direction  to  the  jury  was  right,  and  the  notice  insufficient 
It  was  however  thought  right  to  bring  the  matter  before  the 
House  of  Lords,  where  the  late  Mr.  Justice  Park  delivered 
the  opinion  of  all  the  judges  present  (nine  in  number)  to  the 
same  effect.  Thus  without  one  dissentient  voice  the  judges 
of  all  the  Courts  on  these  different  occasions  concurred  with 
Lord  Tenterden  in  holding  express  notice  of  the  fact  of 
dishonour  to  be  necessary,  the  only  point  on  which  he  had 
given  an  opinion.  This  was  the  celebrated  case  of  Solarte 
V.  Palmer  (a).  The  lord  chief  justice  in  the  Exchequer 
Chamber  laid  down  this  rule,  that  "  the  notice  of  dishonour 
should  at  least  inform  the  party  to  whom  it  is  addressed, 
either  in  express  terms  or  by  necessary  implication,  that  the 
bill  has  been  dishonoured,  and  that  the  holder  looks  to  him 
for  payment  of  the  amount."  Park  J.,  when  delivering  the 
opinion  of  the  judges  to  the  lords,  omits  the  latter  clause, 
and  merely  says  that  ''such  a  notice  ought,  in  express  terms, 
or  by  necessary  implication,  to  convey  full  information  that 
the  bill  had  been  dishonoured."  This  decision  therefore  did 
not  turn  upon  or  require  any  allusion  to  the  doctrine  of 

(a)  7  Bing.  530;  S.  C.  5  M.  &  P.  475;  1  Bing.  N.  C,  194;  5.0. 
1  Scott,  1. 
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Admni  and  Buller  Js.  id  Tindal  v.  Brown^  on  the  necessity  i842. 
of  stating  that  the  holder  looks  to  the  party  addressed^  and 
does  not  give  credit  to  any  other  person.  But  much  con- 
troversy has  arisen  on  the  branch  of  the  notice,  as  to  which 
the  lord  chief  justice  and  Park  J.  agree,  requiring  notice  of 
dishonour  in  express  terms,  or  by  necessary  implication :  and 
hence  the  task  of  examining  all  the  decisions  is  imposed 
upon  us. 

In  Grugeon  v.  Smith  (a)  this  Court  held  the  dishonour  of 
a  bill  to  be  sufficiently  notified  by  the  phrase  ''  the  bill  is 
this  day  returned  with  charges."     A  few  days  after,  but 
without  being  aware  of  this  decision,  the  Common  Pleas  in 
BauUan  ▼.  Welsh  (Jb)  held  the  notice  insufficient,  where  it  said 
''  the  note  became  due  yesterday,  and  is  returned  to  me  un- 
paid,** the  lord  chief  justice  there  observing  that  he  ''did  not 
see  how  it  was  possible  to  escape  from  the  rule  established 
by  the  two  decided  cases,  {Hartley  v.  Ca8e{c)  and  Solarte  v. 
Palmer  {d)),  without  resorting  to  such  subde  distinctions  as 
would  make  the  rule  itself  useless  in  practice.     The  rule 
requires   that  either  expressly  or  by  necessary  inference 
the  notice  shall  disclose  that  the  bill  or  note  has  been  dis- 
honoured."    Upon  which  I  will  merely  observe  in  passing, 
that  there  is  no  necessary  difference  of  opinion  between  the 
two  Courts,  as  Parke  B.  supposed  in  Hedger  v.  Steaven- 
eon  (e).     The  Court  of  Common  Pleas  might  have  held 
that  **  returned  with  charges"  did  necessarily  imply  present- 
ment and  dishonour.     And  it  does  not  follow  from  anything 
we  said  that  we  might  not  have  thought  ''  returned  to  me 
unpaid''  insufficient. 

But  the  case  of  Hedger  v.  Steavemon  (e)  brought  the 
Court  of  Exchequer  into  direct  collision  with  the  Court  of 
Common  Pleas,  not  indeed  on  the  sufficiency  of  the  notice, 
(for  it  was  not  identical  in  the  two  cases),  but  on  the  prin- 

(fl)  6  A.  &  £.  499 ;  5.  C.  9  N.  &  R.  505. 

h  P.  303.  (J)  7  Bing.  530;  5.  C.  5  M.  & 

(6)  3  Bing.  N.  C.  688 ;  5.  C.  4  P.  475 ;  1  Bing.  N.  C.  194;  S. 

Scott,  495.  C.  1  Scott,  1. 

(c)  4  B.  &  C.  339;  8.  C.  6  D.  (e)  2  M.  &  W.  799. 


128 


1843. 


CASES  IN  THE  QUEEN  S  BENCH^ 

ciple  of  the  decisions.  The  note  &c.  **  has  been  returned 
unpaid"  was  the  form  which  the  Common  Pleas  held  wrong, 
the  same  form  with  the  addition  of  ''  Is.  6d,  noting"  the 
Exchequer  held  right.  And  Parke  B.  while  submitting  to 
the  authority  of  Solarte  v.  Palmer  (a)  excepts  to  the  reasons 
given  for  the  judgment  and  the  language  in  which  they  are 
couched,  and  doubts  whether  he  could  go  so  far  as  to  say 
that  **  it  ought  to  appear  on  the  face  of  the  instrument  by 
express  words  or  necessary  implication  that  the  bill  was  pre- 
sented and  dishonoured/'  thinking  ^'  it  enough  if  it  appeared 
by  reasonable  intendment,  and  would  be  inferred  by  any  map 
of  business,  that  the  bill  had  been  presented  to  the  acceptor 
and  not  paid  by  him.*'  He  remarks  however  that,  even  if  the 
rule  were  properly  laid  down  in  those  words,  it  ought  to 
receive  a  more  liberal  construction  than  the  Common  Pleas 
appeared  to  have  adopted,  in  which  sentiment  Barons  Bol- 
lafid  and  Alderutn  agreed,  having  been  two  of  the  judges 
consulted  by  the  lords,  when  Park  J.  promulged  their  opi« 
nion  there. 

The  next  case  in  order  of  time  is  Houlditch  v.  Cauty  (fi) : 
there  the  general  doctrine  was  discussed,  and  the  lord  chief 
justice  declared  his  adherence  to  BouUon  v.  Wehh  (c),  but 
distinguished  the  case  then  before  him.  The  sufficiency  of 
the  written  notice  was  not  directly  in  question,  for  it  had 
been  followed  by  a  verbal  communication  between  plaintiff 
and  defendant. 

Strange  v.  Price  (d)  followed.  This  Court  there  held  it 
insufficient  to  "  inform  Mr.  Price  that  Mr.  B.'s  acceptance 
87/.  is  not  paid."  A  fortiori,  the  Court  of  Common  Pleas 
would  have  agreed  with  us.  I  do  not  believe  that  the  Ex- 
chequer would  have  differed. 

In  Easter  term,  1840,  doubts  springing  from  the  same 
fruitful  source  were  stirred  in  the  Court  of  Common  Pleas 


(a)  7  Bing.  5S0 ;  5.  C.  5  M.  & 
P.  475;  1  Bing.  N.  C.  194;  S. 
C.  1  Scott,  1. 

(6)  4  Bing.  N.  C.  411 ;  S.  C.  6 
Scott,  909. 


(c)  3BiDg.  N.  C.688;  S.  C.  4 
Scott,  435. 

(d)  10A.&E.  13J;  &C.2P. 
&  D.  278. 
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in  Messenger  v.  Southet/  {a\  and  the  Exchequer  in  Lewis  v. 
Gompertz  {b),  the  former  condemning,  the  latter  supporting 
the  notice  in  those  respective  cases ;  but  the  forms  were 
so  entirely  different  that  the  judgment  given  might  have 
been  consistently  formed  by  either  Court.  But  Messenger 
V.  Souihey  (a)  shews  a  great  relaxation  of  the  rigour  of  the 
rule  laid  down  in  the  Exchequer  Chamber  and  House  of 
Lords  on  the  part  of  the  lord  chief  justice,  who  admits  that 
Strange  v.  Price  (c)  may  have  been  well  decided,  by  force 
of  the  words  "  returned  with  charges/'  and  possibly  Hedger 
v,Steaveiuon(d)  also,  because  the  notice  declared  the  bill  to 
have  been  ''  returned  unpaid."  But  these  are  the  very 
words  which  were  held  insufficient  under  the  operation  of 
the  rule  in  lioulion  v.  Welsh  (e),  a  case  decided  by  the 
Common  Pleas  reluctantly  from  deference  to  what  was  de- 
cided in  Solarte  v.  Palmer  (f),  and  which  can  hardly  be  now 
deemed  a  satisfactory  authority. 

Upon  the  whole  it  is  to  be  feared  that  none  of  the  rules 
for  construing  this  branch  of  the  instrument,  designed  to  be 
a  notice  of  dishonour,  will  be  found  capable  of  very  general 
application.  The  advantage  of  clear  and  certain  rules, 
where  it  can  be  secured,  is  indeed  inestimable.  Perhaps 
Lord  Mansfield  never  conferred  so  great  a  benefit  on  the 
commercial  world  as  by  his  decision  of  Tindal  v.  Brown  (g), 
where  his  perseverance  compelled  them,  in  spite  of  them* 
selves,  to  submit  to  the  doctrine  of  requiring  immediate 
notice  as  a  matter  of  law.  But  in  the  matter  in  hand  we 
can  scarcely  hope  to  attain  such  a  rule.  For  if  we  are  to 
refer  the  question  to  a  reasonable  intendment,  and  what  a 
man  of  business  would  naturally  conclude  from  the  words, 
we  can  hardly  decide  it  without  the  intervention  of  a  jury, 
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(fl)  1  M.&Gr.  76;  S.C.  1  Scott         (e)  3  Biiig.  N.  C.  688;  5.  C.  4 


N.  R.  180. 
(h)  6  M.  &  W.  399. 

(c)  10  A.  &  E.  131 ;  5.  C.  2  P. 
ft  D.  97S. 

(d)  9M.&W.  799. 

VOL.  II. G.  D. 


Scotr,  425. 

(/)  7  Bing.  530;  S.  C.  5  M.  & 
P.  475;  and  1  Bing.  N.  C.  194; 
S.  C.  1  Scott,  1, 

(g)  1  T.  U.  167, 

K 
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1849.  whose  opinions  will  naturally  vary  with  the  circumstances 
of  each  case,  and,  if  on  the  other  hand  the  Court  must  decide 
on  theexamination  of  the  documenti  according  to  legal  and 
grammatical  rules  of  interpretation,  we  shall  frequently  give 
it  a  sense  in  which  neither  party  could  ever  have  uuderstood 
it.  If  we  adopt  the  middle  course,  requiring  at  least  a- 
necessary  implication,  but  qualifying  these  words  by  Lord 
Eldon^i  comment  in  Wilktmon  v.  Adamift),  we  have  just 
seen  that  (if  the  reports  be  accurate)  the  same  eminent 
judge  who  gave  them  one  sense  in  BouUon  v.  Wthk  (6), 
may  admit  them  to  be  susceptible  of  a  sense  directly  oppo- 
site in  Hedger  V.  Steavensoti  (c).  This  rule,  however,  was 
recommended  by  great  authority,  twice  asserted  by  the  Court 
of  Exchequer,  not  repudiated  by  the  Court  of  Common 
Pleas.  Perhaps  it  goes  no  farther  than  to  require  that  the 
Court  must  see  that,  by  some  words  or  other,  notice  of  dis- 
honour has  been  given. 

We  have  entirely  excluded  the  supposition  that  the  mere 
fact  of  making  a  communication  respecting  the  non- 
payment of  the  bill  at  the  proper  season  can  extend  the 
meaning  of  the  words  conveying  notice  of  dishonour.  This 
exists  in  almost  every  case,  and,  as  one  can  hardly  conjecture 
any  other  motive  for  giving  the  information,  so  the  party 
addressed  can  hardly  fail  to  infer  tliat  it  is  given  in  order  to 
fix  him  with  liability;  yet  no  one  disputes  that  the  fact 
must  be  stated,  and  the  notice  of  dishonour  plainly  given. 

But,  if  this  be  done,  we  may  now  inquire  where  is  the 
authority  establishing  the  position  of  Ashurst  and  Bailer  Js. 
(unnecessary  for  the  case  before  them,)  that  the  notice  must 
also  tell  the  party  addressed  that  the  holder  looks  to  him 
for  payment?  If  not,  why  send  the  notice  f  True,  he  may 
have  some  other  reason  for.  informing  the  party  addressed 
of  the  dishonour,  while  looking  elsewhere  for  his  money. 
But,  unless  he  tells  him  this,  the  receiver  of  such  a  notice 
cannot  but  be  certain  that  the  sender  means  to  call  upon 

(a)  1  Ves.  &  Bea.  466,  cited  by  (fr)  3  Btng.  N.  C.  688 ;  &  C.  4 

Farke  B.  in  Eedger  v.  Steaoeman.       Scott,  425. 

(c)  8  M.  ft  W.  799. 
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him  for  payment.     The  protest  for  which  notice  was  sub- 
stituted has  no  such  clause^  but  begins  and  ends  with  the 
hbtory  of  the  dishonoured  bill,  including  the  protest  itself. 
Where  notice  has  been  given  by  another  party  than  the 
holder,  there  may  be  good  sense  in  requiring  that  it  shall  be 
accompanied  by  a  direct  demand  of  payment,  or  a  statement 
that  it  will  be  required  of  the  party  addressed,  but  in  no 
case  has  the  absence  of  such  information  been  held  to 
vitiate  a  notice  in  other  respects  complete  and  which  has 
come  directly  from  the  holder  (a). 

Nothing  now  remains  but  to  declare  our  opinion  on  the 
several  forms  of  notice  set  forth  in  the  special  verdict. 

And  the  second,  of  July  1 1 ;  the  third,  of  July  20 ;  and  the 
fourth,  of  July  13;  and  the  fifth,  of  September  11;  and  the 
sixth*  of  September  25;  and  the  eighth,  of  September  26; 
we  think  bad,  because  they  contain  no  notice  of  dishonour, 
according  to  any  decisions,  or  within  any  of  the  rules.  Con- 
sistently with  all  that  is  set  forth,  plaintiff,  either  from  igno- 
rance or  inadvertence,  or  because  he  may  really  have  looked 
to  another,  may  have  abstained  altogether  from  presenting 
any  one  of  these  bills. 

But  the  amount  of  these  bills  reduces  the  plaintiff's  claim 
below  the  defendants'  set-off.  Our  judgment  must  there- 
fore be  for  the  latter,  even  on  the  supposition  that  it  would 
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(a)  Id  King  ▼.  Bkkky,  tried  be- 
fore Wighiman  J.  at  the  Middle- 
sex tittsiigs  in  Trinity  term,  1842, 
tbe  learned  judge  directed  a  ver- 
dict for  the  plain tifFy  on  an  issue 
at  to  notice  of  tbe  dishonour  of  a 
bill  of  exchange  on  whicli  the 
action  was  brouglit.  Verdict  for 
the  plwntifi^  with  liberty  to  move 
to  enter  the  verdict  for  the  de- 
fendant, if  this  Court  should  be 
of  opinion  that  the  notice  was  in- 
fulBdcQt,  because  it  omitted  to 
state  that  the  plaintiff,  who  was 
tbe  holder,  and  gave  the  notice  to 
the  defendanCy  looked  to  the  de- 

K 


1849. 


Furze 

V. 

Sqabwood. 


fendant  for  payment.  The  notice, 
after  describing  the  bill,  simply 
added,  **  lies  at  &c,  dishonoured." 
M,  Chambers  in  the  same  term 
(June  2)  moved  accordingly,  and 
cited  Tindal  v.  Brown  and  SolarU 
v.  Palmer,  The  Court,  consisting 
of  Lord  Denman  C.  J.,  Falteton, 
William  and  Coleridge  Js.,  took 
time  to  consider,  and  on  the  9th 
June  Lord  Denman  C.  J.  delivered 
the  judgment  of  the  Court,  stating 
that  the  Court  had  conferred  with 
the  judges  of  the  other  Courts, 
and  that  the  notice  was  sufficient. 
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1842.        be  against  them  on  all  the  important  general  points  that  have 
been  raised. 

Judgment  for  the  defendants  accordingly. 

After  delivery  of  the  above  judgment,  application  was 
made  to  the  Court  in  this  term  with  reference  to  the  costs 
of  some  of  the  issues  above  stated,  to  decide  the  general 
question,  which  had  also  been  argued,  as  to  the  liability  of 
the  defendants  upon  the  indorsement  of  '^  Samuel  Maine.^ 
The  authorities  cited  in  argument  upon  this  point  were, 
The  Bank  of  Scotland  v.  Watson  {a\  Ex  parte  Bolitko(b), 
South  Carolina  Bank  v.  Case{c),  Faith  v.  Richmond  (d), 
Emly  V.  Lye(e).  [Lord  Denman  C.  J.  mentioned  Trneman 
V.  Tuodcrif),] 

Cur.  adv.  vuli. 

Lord  Denman  C.  J.,  at  the  sittings  after  this  term 
(Feb.  1),  delivered  the  judgment  of  the  Court  on  this  point 
as  follows:— We  have  already  given  judgment  for  the  de- 
fendants upon  the  special  verdict,  on  the  ground  that  no 
sufficient  notice  of  dishonour  was  given  as  to  the  several 
bills  of  exchange,  the  amount  of  which  turned  the  balance 
of  accounts  in  favour  of  the  defendants. 

But  on  account  of  the  costs  it  is  necessary  for  us  also  to 
give  our  judgment  upon  the  other  point  which  was  argued, 
namely,  whether  the  defendants  were  bound  by  the  indorse- 
ments on  the  bills.  They  appear  to  have  been  trustees 
under  a  deed,  by  the  provisions  of  which  they  were  to  carry 
on  a  business  in  the  name  of  Samuel  Maine;  they  did  so, 
and  employed  Samuel  Maine  himself  to  conduct  the  busi- 
ness. Their  firm  therefore,  so  to  speak,  was  Samuel  Mainef 
the  indorsement  of  bills  was  necessary,  and  incidental  to  the 
carrying  on  such  business.    Primd  facie,  therefore,  the  signa- 

(fl)  1  Dowr,  40.  (rf)  11  A.  &  £.  339;  S.  C.  3  P. 

(6)  Buck,  100.  &  D.  187. 

(c)  8  B.  &  C.  4«r ;  S.  C.  2  M.  (e)   15  East,  7. 

&  11.  459.  (/)  8  P.  &  D.  «67. 


Furze 

V. 
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tare  *•  Samuel  Maine'*  was  their  signature,  and  they  would         i842. 
be  bound  by  it.     But  it  is  said  that  Maine  carried  on  a  sepa- 
rate business  of  his  own,  and  that  the  plaintiff  was  bound 
10  shew  that  the  indorsements  in  question  were  on  account     Suarwoop. 
of  the  business  of  the  trustees,  and  not  of  his  separate  busi- 
ness.    Now  it  appears  that  the  bills  were  discounted  with 
persons  who  were  in  the  habit  of  discounting  for  the  former 
firm,  who  assigned  their  effects  to  the  defendants  as  trus- 
teeSf  and,  moreover,  that  the  bills  in  question  were  not  dis- 
counted till  after  Maine  had  ceased  to  carry  on  his  separate 
business.     Under  these  circumstances,  we  think  that  the 
onus  of  shewing  that  the  indorsements  were  made  on  account 
of  the  separate  business,  and  not  on  that  of  the  trustees, 
which  was  the  general  and  ostensible  business,  lay  on  the 
defendants.     Several  cases  were  cited,  which  it  is  not  neces- 
sary minutely  to  examine;  it  is  sufficient  to  say  that  they 
are  not  inconsistent  with  this  view  of  the  present  case. 

We  are  therefore  of  opinion  that  the  defendants  were 
bound  by  the  indorsement  of  Maine ^  and  that  the  plaintiff, 
on  this  ground  of  objection,  would  be  entitled  to  our  judg- 
ment. 

Judgment  for  the  plaintiff  accordingly. 
G.lf  D. 


Jones..  GURDON,  Esq.  jSjTfe. 

Trespass  for  assault  and  false  imprisonment.     Plea,  The  43  Geo.  3, 

not  guilty  (by  statute)^  and  issue  thereon.  which  enacts, 

that  in  all  ac- 
tions against  a  magistrate  **  on  account  of  any  conviction,  in  case  such  conviction 
shall  have  been  quashed,  the  plaintiff,  besides  the  amount  of  any  penalty  which  may 
have  been  levied,  shall  not  be  entitled  to  recover  more  than  2</.,  nor  any  costs  of  suit 
whatsoever,  unless  it  shall  be  expressly  alleged  in  the  declaration  in  the  action,  and 
wfliich  shall  be  an  action  on  the  cote  only,  that  such  acts  were  done  maliciously  and 
without  any  reasonable  and  probable  cause,"  does  not  protect  a  convicting  magistrate 
from  an  action  of  trespass,  although  his  conviction  has  been  quashed,  where  he  has 
acted  without  jurisdiction. 

Where  the  convicting  magistrate,  under  52  Geo.  3,  c.  93,  sclied.  (L.),  rule  13,  which 
authorises  a  magistrate,  on  information  or  complaint  to  him,  to  proceed  to  hear  the 
same,  was  not  the  same  magistrate  who  took  the  information : — Held^  that  he  had  acted 
without  jurisdiction,  and  was  liable  in  trespass,  although  his  conviction  had  been 
qoasbed  oa  appeal. 
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j842.  The  case  was  tried  before  Patteson  J.  at  the  Suffolk 

summer  assizes,  1840.  It  appeared  that  on  the  2d  Octo- 
ber, 18S8|  an  information  was  laid  before  Mr.  Dawson,  a 
magistrate  for  the  county  and  district  commissioner  of  taxes, 
against  the  plaintiff  for  "  being  armed  with  a  gun''  on  that 
day  **  in  pursuit  of  game,  not  being  authorised  so  to  do 
for  want  of  a  game  certificate/'  Upon  this  information 
Mr.  Dawson  issued  a  warrant  for  the  plaintiff's  apprehen- 
sion. The  plaintiff  thereupon  absconded  and  kept  out  of 
the  way  until  the  March  following.  He  then  returned  and 
worked  in  the  neighbourhood  from  that  period  until  the 
28th  October,  1839>  when  he  was  taken  into  custody  on  the 
above  warrant,  and  carried  before  defendant,  another  magis- 
trate for  the  county  and  district  commissioner  of  taxes. 

A  fresh  information  was  then  laid  before  the  defendant 
in  respect  of  the  same  transaction.  This  information 
stated  that  the  plaintiff  shot  a  hare  on  the  occasion  men- 
tioned in  the  previous  information. 

The  defendant  convicted  the  plaintiff  under  the  tax  act, 
52  Geo,  3,  c.  93,  in  the  penalty  of  20/.  and  in  default  of 
payment,  and  on  the  plaintiff's  confession  that  he  had  no 
goods,  committed  him  to  gaol,  which  was  the  trespass 
complained  of. 

The  conviction  was  as  follows : — 

*^  Be  it  remembered,  that  on  the  25th  day  of  Oct.  1839, 
at  Assington,  in  the  county  of  Suffolk,  William  Jones  (the 
plaintiff)  of  &c.  was  duly  convicted  before  roe  John  Gurdoti, 
Esq.  (the  defendant)  for  that  he  the  said  William  Jones  did, 
on  the  2d  day  of  October,  1838,  on  land  the  property  of 
Sir  Joshua  Rowley,  Bart,  in  the  parish  of  Stoke  aforesaid, 
use  a  gun  for  the  purpose  of  taking  or  killing  game,  not 
being  authorised  so  to  do  for  want  of  a  game  certificate, 
contrary  to  the  statute  in  such  case  made  and  provided. 
The  original  complaint  or  information  against  the  said 
William  Jones  for  the  said  offence  having  been  made  before 
Charles  Dawson,  Esq.  one  of  her  majesty's  justices  of  the 
peace  and  also  a  commissioner  of  taxes  acting  in  the  exe- 
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cttiion  of  the  acta  relating  to  assessed  taxes  for  the  district        1843. 
of  Babergh  in  the  said  countj^  within  three  calendar  months 
after  the  commission  of  the  said  offence,  and  I  did  adjudge  v. 

the  said  WiUiam  Jona  for  the  said  offence  to  forfeit  and  <^v^^^- 
pay  the  sum  of  90L,  to  be  applied  in  manner  directed  by 
the  said  statute;  and  as  it  did  appear  to  me  by  the  confes- 
sion of  the  said  offender  that  he  had  not  goods  or  chattels 
whereon  to  levy  the  aforesaid  penalty,  1  did  commit  the 
said  WiUiam  Jones  to  the  house  of  correction  at  Bury  Saint 
Edmund's  in  the  said  county^  there  to  remain  for  the  space 
of  sis  calendar  months,  unless  the  said  penalty  should  be 
sooner  paid«  &€•  Sec." 

The  above  conviction  had  been  quashed  at  quarter  ses- 
sions. On  the  trial  of  this  cause  several  objections  were 
made  to  the  proceedings  which  had  been  taken  against  the 
plaintiff.  The  principal  objections  were,  that  no  summons 
had  issued  against  him,  and  that  he  could  only  be  convicted 
within  three  months  after  the  commission  of  the  offence, 
and  by  the  same  magistrate  who  heard  the  original  informa* 
tion.  It  was  contended  for  the  defendant  that,  whether 
the  proceedings  were  regular  or  not,  the  action  should  have 
been  on  the  case,  according  to  the  43  Geo.  3,  c.  141.  The 
learned  judge  took  the  opinion  of  the  jury  as  to  the  da- 
mages to  which  the  plaintiff  was  entitled,  if  entitled  to  a 
verdict  at  all.  The  jury  assessed  the  damages  at  10/.,  and 
the  learned  judge  nonsuited  the  plaintiff,  with  liberty  to  him 
to  move  to  enter  a  verdict  for  the  sum  found  by  the  jury. 

In  the  Michaelmas  term  following,  a  rule  having  been 
obtained  accordingly, 

Biggs  Andrews  and  Byles  shewed  cause  (a).     Trespass 

does  not  lie  against  a  magistrate  in  respect  of  anything 

done  under  a  conviction,  which  has  been  quashed  on  ap* 

peal,  but  the  action  must  be  case.     The  stat.  43  Geo.  3, 

c.  141,  s.  1|  which  appears  from  the  preamble  to  have  been 

(a)  la  M.  T.  last  (Nov.  lltb)  before  Lord  Denman  G.  J.,  PaUesorif 
WUUams  and  Coleridge  Js. 
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passed  for  the  purpose  of  rendering  magistrates  more  safe 
in  the  execution  of  their  duty^  enacts,  "  That  in  all  actions 
whatsoever  which  shall  at  any  time,  after  the  passing  of 
this  act,  be  brought  against  any  justice  or  justices,  &c.  for  or 
on  account  of  any  conviction  by  him  or  them  had  or  made, 
under  or  by  virtue  of  any  act  or  acts  of  parliament  in  force, 
&c.  or  for  or  by  reason  of  any  act,  matter,  or  thing  what- 
soever done  or  commanded  to  be  done  by  such  justice  or 
justices,  for  the  levying  of  any  penally,  apprehending  any 
party,  or  for  or  about  the  carrying  of  any  such  conviction 
into  effect,  in  case  such  conviction  shall  have  been  quashed, 
the  plaintiff  or  plaintiffs  in  such  action  or  actions,  besides 
the  value  and  amount  of  the  penalty  or  penalties  which  may 
have  been  levied  upon  the  said  plaintiff  or  plaintiffs,  in  case 
any  levy  thereof  shall  have  been  made,  shall  not  be  entitled 
to  recover  any  more  or  greater  damages  than  the  sum  of 
twopence,  nor  any  costs  of  suit  whatsoever,  unless  it 
shall  be  expressly  alleged  in  the  declaration  in  the  action 
wherein  the  recovery  shall  be  had,  and  which  shall  be  in  an 
action  on  the  case  onlj/^  that  such  acts  were  done  maliciously 
and  without  any  probable  cause.''  There  is  nothing  in 
this  clause  to  confine  its  operation  to  cases  where  the  con- 
viction has  been  quashed  for  want  of  mere  form.  The 
protection  given  to  the  magistrate  is  general,  whether  he 
has  acted  with  or  without  jurisdiction.  In  Baylis\.  Strick- 
land {a)  it  was  not  necessary  to  determine  this  point,  as  it 
was  held  that  the  defendants  had  jurisdiction.  The  43 
Geo,  3  in  effect  makes  the  situation  of  a  magistrate,  where 
his  conviction  has  been  quashed,  better  than  if  it  were  a 
subsisting  conviction:  Gray  v.  Cookson{b)\  for  the  subsist- 
ing conviction  will  not  protect  him  unless  it  is  good  on  the 
face  of  it,  whereas  the  quashed  conviction  brings  him  at 
once  within  the  statute.  The  24  Geo.  9,  c.  44,  which  is  in 
pari  materia,  supports  this  construction.  By  that  act  a 
magistrate  is  entitled  to  notice  of  action  for  anything  ^'  done 


(a)  1  M.  &  Gr.  691;  &  C.  1 
Scott,  N.  R,  540« 


(6)  la  East,  13. 
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m  the  execution  of  bis  office/'  which  words  are  to  be         1842. 
construed  liberally,  ChiU.  Stat.  645,  n.  (/),  Graves  v.  Ar- 
9old{a)t  and  entitle  him  to  notice,  even  where  he  has  acted 
without  jurisdiction,  if  he  bon^  fide  intended  to  act  in  "  the      Gubdon. 
execution  of  his  office." 

But  the  defendant  had  jurisdiction  to  convict.  Under 
52  Geo.  3,  c.QSy  Schedule  (L),  rule  13,  it  is  lawful  for 
two  commissioners  of  taxes,  or  one  justice,  being  also  a 
commissioner,  ''  within  three  calendar  months  after  the 
offence  shall  be  committed,  to  summon  the  person  or  per- 
sons accused  &c.,  and  upon  the  appearance  of  the  person 
or  persons  accused,  or  in  default  8cc.,  to  proceed  to  hear  and 
determine  Sic"  It  will  be  objected  that  the  conviction  is 
bad,  because  it  was  not  the  conviction  of  the  same  magis*- 
trate  who  heard  the  information,  and  because  it  did  not 
take  place  within  ^*  three  months"  after  the  offence  was 
committed.  But  it  is  not  necessary  that  the  convicting 
magistrate  should  be  the  same  who  heard  the  complaint. 
Suppose  the  justice  who  took  the  information  dies,  or  is 
prevented  by  sickness  from  proceeding,  can  there  then  be 
no  conviction?  The  3  Geo.  4,  c.  23,  s.  2,  provides  that  one 
justice  may  receive  the  information  where  two  or  more  jus- 
tices may  hear  and  determine.  Both  justices  here  were 
qualified  as  commissioners  of  taxes  to  deal  with  the  offence. 
With  regard  to  the  other  objection,  the  52  Geo.  3  does  not 
require  the  justice  to  convict  within  three  months  after  the 
offence,  but  merely  to  summon  within  the  three  months;  and 
it  would  be  absurd  that  the  party  should  by  absconding,  as 
in  this  case,  be  allowed  to  escape  punishment  altogether. 

Keify  and  O'Malley  contrd.  The  43  Geo.  3  does  not 
protect  a  magistrate  from  an  action  of  trespass,  where  his 
conviction  has  been  quashed,  unless  he  had  jurisdiction. 
The  meaning  of  the  statute  may  be  collected  by  reference 
to  the  state  of  the  law  at  the  time  of  its  passing.  Before 
that  statute^  a  convicting  magistrate  had  a  complete  defence, 

(a)  3  Oaropb.  349« 
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where  htn  conviction  was  good  on  its  face,  if  he  had  juris- 
diction, but,  where  his  conviction  was  quashed,  he  was  liable 
in  trespass,  although  he  had  jurisdiction.  The  statute 
then  interposed  to  protect  the  magistrate  to  the  extent  only 
to  which  he  was  deprived  of  protection  by  the  quashing  of 
his  conviction,  leaving  untouched  his  responsibility  for  act- 
ing without  jurisdiction.  This  is  the  construction  put  upon 
the  act  in  Paley  on  Convictions,  318  (a).  Nothing  so 
absurd  could  have  been  intended  as  that  jurisdiction  should 
be  necessary  to  his  defence,  where  the  conviction  subsisted, 
and  that  jurisdiction  should  not  be  necessary  to  his  de- 
fence where  the  conviction  had  been  quashed.  Although 
the  point  now  under  discussion  was  not  expressly  decided 
in  Baylis  v.  Strickland  (Jb\  yet  it  must  have  been  assumed, 
for  the  whole  argument  there  was  whether  there  was  juris- 
diction or  not.  [Bigg$  Andrews.  There  was  a  doubt  in  that 
case  whether  there  had  been  any  thing  that  could  properly 
be  called  a  conviction.] 

There  clearly  was  no  jurisdiction  in  this  case ;  there  is 
no  authority  for  saying  that  one  magistrate  tnay  take  an 
information  and  another  commit,  and  it  would  be  most 
unjust  to  allow  such  a  proceeding.  It  is  clear  also  that  the 
conviction  must  be  within  three  months  of  the  offence.  It 
would  be  unreasonable  that  the  party  charged  should  be 
convicted  at  a  period  so  remote  from  the  period  of  the 
alleged  offence,  that  he  may  have  lost  the  means  of  proving 
his  innocence. 

They  also  contended  that  the  conviction  was  bad,  because 
the  plaintiff  had  not  been  summoned,  and  went  into  other 
objections,  which  are  not  material  to  the  judgment  of  the 
Court. 

Cur.  adv.  vult. 

Lord  Dbnman  C.J.  now  delivered  the  judgment  of  the 
Court  as  follows: — This  was  an  action  of  trespass  for  false 

(a)  3d  ed.  (6)  1  M.  &  Gr.  591 :  S.  C.  1  Scott,  N.  R.  540. 
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imprisonment,  in  which  there  was  a  nonsuit,  with  liberty  to 
move  to  enter  a  verdict  for  the  plaintifF  for  10/.,  the  amount 
of  damages  found  by  the  jury.  The  plaintiff  had  been  con- 
victed before  the  defendant,  who  was  a  justice  of  the  peace 
for  the  county  of  Suffolk  and  a  commissioner  of  taxes, 
and  the  conviction  had  been  quashed  upon  appeal  at  the 
quarter  sessions.  The  defendant  therefore  contended  that, 
under  the  43  Geo.  3,  c.  141,  an  action  of  trespass  would  not 
lie,  but  an  action  on  the  case  only,  and  upon  that  ground  the 
nonsuit  proceeded.  The  plaintiff  contends  that  the  statute 
43  Geo.  3,  c.  14 1|  does  not  apply  where  there  is  a  want  of 
jurisdiction,  as  was  laid  down  in  Ma$sey  v.  Johnson  (a); 
and  this  case  turns  entirely  upon  the  question,  whether  the 
defendant  had  jurisdiction  or  not.  There  were,  indeed, 
several  technical  objections  to  the  conviction  and  commit- 
ment, but  it  is  unnecessary  to  notice  them. 

The  conviction  was  for  killing  a  hare,  not  having  a  game 
certificate,  on  the  2d  October,  1838,  and  proceeded  upon 
the  5%  Geo.  3,  c.  93,  sched.  L.,  rules  1,  12,  13,  and  was 
dated  on  the  25th  of  October,  1839.  Rule  13  provides, 
in  substance,  that  it  shall  be  lawful  for  any  one  justice  of 
the  peace,  such  justice  being  also  a  commissioner  of  taxes, 
upon  information  or  complaint  to  him  made  within  three 
calendar  months  after  the  offence  shall  be  committed,  to 
summon  the  person  accused  and  the  witnesses  before  him, 
and  on  appearance  or  default  of  appearance  to  proceed  to 
hear  and  determine  the  matter  in  a  summary  way,  and  upon 
due  proof  to  convict. 

It  was  contended  by  the  plaintiff,  that  under  this  rule 
the  conviction  must  be  within  three  calendar  months  of  the 
offence,  whereas  in  the  present  case  it  was  not  until  more 
than  a  year  after  it.  It  was  answered,  that  the  rule  only 
requires  the  information  or  complaint  to  be  within  three 
calendar  months,  and,  in  order  to  shew  that  the  proceedings 
were  correct,  the  defendant  put  in  the  original  information, 
dated  2d  October,  1838,  the  very  day  when  the  offence  was 

(a)  12  East,  67. 
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184S.  committed,  and  a  warrant  of  apprehension  (not  a  summons), 
dated  the  same  day.  This  information  however  was  made 
not  to  the  defendant,  but  to  a  Mr.  Dawson,  who  was  a  jus* 
tice  of  the  peace  and  commissioner,  and  the  warrant  was 
signed  by  Mr.  Dawson  only;  the  plaintiff  bad  absconded 
on  the  2d  October,  1838,  and  did  not  return  until  after 
three  calendar  months,  namely,  in  March,  183g.  He  re- 
mained at  home  until  the  £6th  October,  1839,  when  he  was 
brought  before  the  defendant,  having  been  apprehended 
upon  Mr.  Dawsgn*s  warrant.  Passing  over  the  illegality  of 
issuing  a  warrant,  where  the  rule  13  requires  a  summons 
and  enables  the  justice  to  proceed  in  default  of  appearance, 
and  assuming  that  the  limitation  of  three  calendar  months 
applies  to  the  information  or  complaint  only,  the  question 
here  arises,  whether  the  defendant  had  jurisdiction  to  pro- 
ceed upon  the  information  made  to  Mr.  Dawson.  It  may 
be  conceded  that  in  general,  when  no  provision  is  made  to 
the  contrary,  the  original  information  or  complaint  may  be 
made  to  one  justice,  and  another  may  hear  and  determine 
the  matter.  The  statute  3  Geo.  4,  c.  23,  s.  2,  in  the  latter 
part  of  that  section,  recognises  such  a  course  of  proceed- 
ing very  distinctly.  This  case,  however,  depends  not  upon 
the  general  rule  or  upon  the  statute  3  Geo.  4,  c.  23,  but 
upon  the  words  of  rule  13,  in  52  Geo.  3,  c.93,  which  gives 
the  jurisdiction.  The  words  are, ''  that  it  shall  be  lawful  for 
any  one  justice,  being  also  commissioner,  to  summon  the 
person  accused  to  appear  before  him  (not  adding  "  or  any 
other  justice  and  commissioner,''  or  any  equivalent  words), 
and  upon  appearance  or  default  to  proceed." 

We  are  of  opinion  that  this  rule  does  not  authorise  any 
justice  to  hear  the  matter,  except  that  one  to  whom  the 
information  or  complaint  is  made,  and  that  the  statute  3 
Ceo.  4,  c.  23,  s.  Q,  does  not  make  any  difference,  inasmuch 
as  that  statute  contains  no  enactment  that  one  justice  may 
summon  and  another  hear,  but  only  recognises  such  a  course 
of  proceeding  incidentally,  the  enactment  being  only  that, 
when  the  law  requires  two  or  more  to  hear^  one  only  may 
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take  the  information.     This  being  the  construction  which         i842. 
we  feel  ourselves  bound  to  put  upon  rule  13,  in  52  Geo.  3, 
c.  9S«  schedule  L.,  it  follows  that  the  defendant  had  no 
jurisdiction  in  the  particular  case,  and  that  the  statute  of      Gurdon. 
43  Geo.  3,  c.  141,  does  not  apply. 

This  rule  must  therefore  be  made  absolute,  to  enter  a 
verdict  for  the  plaintiff  for  10/. 

D*  Rule  absolute. 


In  re  Sawyer.  Saturday, 

January  29/A. 
IaULE  to  shew  cause  why  an  affidavit  should  not  be  taken  Where  an  affi- 
off  the  file,  on  the  ground  that  the  deponent  had  been  con-  ^^dc  bv^a  de- 
victed  of  subornation  of  perjury.  The  affidavit  was  made  ponent  who 
by  the  deponent  for  the  purpose  of  shewing  cause  against  yj^ted  of  sub-' 
a  rule,  by  which  an  attorney  was  called  upon  to  answer  ornjition  of 
certain  matters  alleged  against  him.    The  rule  having  been  Court  mnde 

enlarged,  it  was  filed  with  the  other  affidavits.  "  ^^^f  absolute 

^.  to  take  It  oflF 

This  rule  was  obtained  on  a  verified  copy  of  the  record  the  file  of  the 

of  the  conviction,  and  an  affidavit  of  the  identity  of  the  de-  ^^"^^' 

ponent.    The  indictment  charged  the  deponent  with  having 

procured  a  witness  to  personate  another  person,  and  in  his 

name  to  give  evidence  on  oath  in  a  suit  for  defamation  in 

the  Consistory  Court  of  London.     He  was  convicted  and 

underwent  the  punishment.     In  the  stat.  9  Geo.  4,  c.  32, 

s.  3,  which  in  general  restores  the  competency  of  a  witness, 

who  has  been  disqualified  by  a  conviction,  on  his  endurance 

of  the  punishment,  subornation  of  perjury  is  excepted. 

Sir  fV,  W.  Folleit  S.  G.  Ings  and  £.  James  appeared  to 
shew  cause,  but  produced  no  authority  that  an  affidavit 
could  be  received,  made  by  a  deponent  so  tainted,  and. 

The  Court  (a)  made  the  Rule  absolute. 

(a)  Lord  Denman  C.  J.,  PaltcsonM\d  Coleridge  Js. 
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1843.  Erie,  Thesiger  and   Warren  appeared  in  support  of  the 

^^^^'^      principal  rule,  cause  was  shewn  without  using  the  above 
Sawteb.      mentioned  affidavit,  and  the  rule  was  discharged  without 
costs. 
G. 


jJmm^iut.  MiLWARD  and  others  v.  Hibbert  and  another. 

Declaration,  DeBT  for  1450/.  on  a  policy  of  assurance,  entered  into  by 
by  shipowners  .  ^     •      t  a 

against  under-  the  defendants  as  directors  of  the  Mutual  Marine  Insurance 

Sr4c)       Company. 

upon  the  hull  The  declaration  stated  that  by  deed  poll  or  policy  of 
legedSlatoVa  assurance  of  the  20lh  November,  1837,  the  defendants,  in 
certain  voyage  consideration  of  the  sum  of  226/.  I65.  by  way  of  premium, 
were  shipped  covenanted  that  the  funds  of  the  said  company  should  be 
on  board  the  liable  to  pay  all  such  losses  and  damages  as  might  happen 
that,  from  to  the  subject  of  the  said  policy  and  might  attach  to  the 
thc"ii  became  ®^*^  policy  in  respect  of  the  sum  of  3600i.  thereby  assured, 
necessary,  for  which  assurance  was  thereby  declared  to  be  upon  hull  and 
tion  of  the  Stores  valued  at  10,000/.,  machinery  valued  at  10,000/.,  in 
vessel  and  3I1  20,000/.,  average  payable  at  such  valuation  of  the  ship 
throw  the  pigs  or  vessel  called  the  Kilkenny,  whereof  Frice  was  then 
^Y^^JlJjfer^f  "^^st®""'  '^8'  ^r  "^^  *^8t,  at  and  from  the  28th  day  of  No- 
the  piaintiifs  vember,  1837,  at  noon,  in  port  and  at  sea,  at  all  times,  on 
the^r^lnterest  ^"  occasions  and  services,  until  the  28th  day  of  November, 
in  the  hull  had  1838,  at  noon,  with  liberty  to  tow  and  be  towed,  to  return 
portionable       93*  per  cent,  per  month,  while  laid  up,  or  10.v.  per  cent,  for 

part  of  the        every  uncommenced  month  when  cancelled.     And  the  de- 
value of  the  "^ 
pigs,  and  sus-   fendants  did  covenant  and  agree  that  the  assurance  afore- 

raUveraee^^"  ^^^^  should  commence  upon  the  said  ship  at  and  from  or 
loss. 

Plea,  that  the  pigs  so  thrown  overboard  had  been  stowed  on  the  deck,  by  reason 
whereof  the  defendant  was  not  liable  to  contribute  any  average  loss  sustained  by  their 
jettison. 

Replication,  that  at  the  time  of  the  jettison  the  vessel  was  on  a  voyage  between 
Waterford  and  London,  and  that  the  pigs  were  stowed  on  deck,  according  to  the  usage 
of  the  shipping  trade  between  Waterford  and  London. 

On  special  demurrer  to  the  replication,  on  the  ground  that  it  did  not  allege  that  the 
defendant  had  notice  of  the  custom,  held,  that  the  plea  itself  was  bad,  as  the  mere  fact 
of  stowing  the  pigs  on  deck  was  no  answer  to  the  action. 
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as  aforesaid,  until  she  bad  moored  at  anchor  four  and  twenty  1849. 
hours  in  good  safety  at  as  aforesaid,  and  that  it  should 
be  lawful  for  the  said  ship  or  vessel  to  proceed  and  sail  to,  "***'r.' 
and  touch  and  stay  at«  any  port  ar  places  whatsoever  in  the  Hibbebt. 
oourse  of  her  said  voyage  for  all  necessary  purposes  without 
prejudice  to  that  assurance.  The  perils,  which  the  com- 
pany undertook  for,  were  then  set  out  in  the  usual  form. 
Tbe  policy  also  contained  the  usual  clause,  that  corn,  fish, 
sall^  fruit,  and  seed  should  be  free  from  average  unless 
general  or  tbe  ship  be  stranded^  warranting  sugar,  to- 
bacco, hemp,  flax,  hides  and  skins  free  from  average  under 
oL  per  cent,,  and  warranting  all  other  goods,  also  the  ship 
and  freight  free  from  average  under  3L  per  cent,  unless 
general  or  the  ship  be  stranded.  That  the  plaintiffs  con- 
tinually^  Sic,  were  interested,  &c.  That  the  said  ship  in  the 
policy  of  assurance  mentioned^  after  the  making  of  the 
policy  of  assurance,  and  during  the  continuance  of  the  risk 
in  the  policy  of  assurance  mentioned,  and  whilst  they  were 
so  interested,  &c.,  to  wit,  on  the  ISth  of  February,  1838, 
departed  and  set  sail  on  a  voyage  from  Waterford  to  Lon- 
don, and  that  after  the  commencement  of  the  voyage,  and 
during  tbe  continuance  thereof,  and  of  the  risk  in  the  policy 
of  assurance  mentioned,  and  whilst  the  plaintiffs  were  so 
interested,  &c.  divers  goods  and  merchandise,  to  wit,  1000 
pigs  of  great  value,  to  wit,  of  tbe  value  of  2000/.  were 
shipped  and  loaded  at  Waterford  in  and  on  board  the  ship, 
to  be  carried  and  conveyed  on  freight  on  board  the  vessel 
from  Waterford  to  London.  That  the  ship,  whilst  she  was 
proceeding  on  her  voyage  with  the  pigs  on  board,  and 
during  the  continuance  of  the  risk,  and  whilst  the  plaintiffs 
were  so  interested  as  last  aforesaid,  to  wit,  on  the  day  and 
year  last  aforesaid,  by  the  perils  and  dangers  of  the  seas 
and  by  stormy  and  tempestuous  weather,  and  the  violence 
of  tbe  winds  and  waves,  became  and  was  leaky  and  greatly 
strained,  damaged,  broken,  and  distressed,  insomuch  that 
by  means  thereof  it  then  and  there  became  expedient  and 
necessary,  for  the  preservation  of  the  vessel  and  her  cargo. 
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and  for  the  benefit  of  all  concerned  in  the  vessel  and  cargo, 
to  lighten  the  vessel  and  to  cast  and  throw  part  of  her 

Mif.WARD  "  .11- 

V,  cargo  overboard.     That  for  the  preservation  of  the  ship 

UiBBERT.  jjuj  cargo,  and  for  the  benefit  of  all  concerned  and  inte- 
rested in  the  ship  and  cargo,  and  in  order  to  lighten  the 
said  vessel,  the  master  of  the  vessel  did  then  and  there  cast 
and  throw  overboard  the  said  pigs  and  leave  them  in  the 
sea,  whereby  they  were  lost,  by  reason  whereof  the  plain- 
tifi^s,  in  respect  of  their  interest  in  the  hull  and  stores  and 
machinery  of  the  said  ship,  then  became  liable  to  bear  and 
did  actually  pay  a  proportionable  part  of  the  value  of  the 
pigs  so  lost  as  aforesaid,  and  thereby  sustained  a  general 
average  loss,  to  wit,  an  average  loss  of  1000/.  upon  the 
hull  and  stores  and  machinery  of  the  vessel  so  assured  and 
valued  as  aforesaid,  and  in  consequence  thereof  the  said 
defendants  became  liable  to  pay  to  the  plaintiffs  a  certain 
sum  of  money,  to  wit,  the  sum  of  450/.,  being  the  said 
defendants'  proportion  of  the  said  average  loss  for  and  in 
respect  of  the  said  sum  of  3600/.  by  them  assured  as  afore- 
said, of  all  which  said  premises  the  defendants  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  had  notice,  by 
reason  whereof  an  action  hath  accrued  to  the  plaintiffs  to 
demand  the  sum  of  450/.  from  the  defendants. 

Second  plea.  That  the  pigs  alleged  to  have  been  cast 
and  thrown  overboard,  before  and  up  to  the  time  of  their 
having  been  so  cast  and  thrown  overboard,  had  been  and 
were  laden  and  placed  in  and  upon  the  deck  of  the  said  ves- 
sel, by  reason  whereof  the  defendants  were  not  nor  are 
liable  to  pay  or  contribute  to  any  average  loss  sustained  by 
the  jettison  of  the  said  pigs.     Verification,  &c. 

Replication.  That  at  the  same  time  when  the  pigs  were 
laden  and  placed  in  and  upon  the  deck  of  the  vessel  of  the 
plaintiffs,  as  in  the  plea  alleged,  the  vessel  of  the  plaintiffs 
was  proceeding  on  and  prosecuting  a  voyage  from  Water- 
ford  to  London ;  that  before  and  at  the  time  of  such  loading 
and  placing  of  the  pigs  in  and  upon  the  deck  of  the  vessel 
of  the  plaintiffs,  there  had  been  and  was,  and  still  is,  a  cer- 
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UiD  known  and  approved  usage  and  custom  of  trade  touch- 
ing and  concerning  the  loading  of  pigs  in  and  on  board  of 
vessels  trading  between  Waterford  and  London,  and  em- 
ployed in  carrying  pigs  from  Waterford  to  London  aforesaid^ 
that  is  to  say«  that  the  owners  of  such  vessels  have  had  and 
have  been  used  and  accustomed  to  have,  aud  of  right  have 
had,  and  still  of  right  ought  to  have,  for  themselves  and 
their  servants  the  liberty  and  privilege  of  loading  and 
placing  in  and  upon  the  deck  of  such  vessel  a  reasonable 
number  of  such  pigs  as  they  from  time  to  time  respectively 
are  employed  to  bring  from  Waterford  to  London.  That 
the  pigs  were  before  aud  up  to  and  at  the  time  of  their 
being  so  cast  and  thrown  overboard  as  aforesaid,  laden  and 
placed  in  and  upon  the  deck  of  the  vessel  of  the  plaintiflfs, 
in  pursuance  of  aud  according  to  the  said  custom  and  usage 
of  trade,  and  the  same  were  a  reasonable  number  in  that 
behalf.     Verification,  &c. 

Special  demurrer,  on  the  ground  that  the  replication  does 
not  state  that  the  defendants  had  any  notice  of  the  custom 
therein  stated,  or  that  the  vessel  would  be  employed  in 
carrying  pigs  as  in  the  replication  mentioned. 
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Creuwell,  in  support  of  the  demurrer  (a),  contended 
that,  where  there  had  been  a  jettison  of  a  deck  cargo,  the 
owner  of  the  cargo  was  not  entitled  to  contribution  by  way 
of  general  average,  because  the  principle  upon  which  ge-. 
neral  average  rested  was,  that  all  the  goods  on  board  had 
been  in  equal  danger,  whereas  a  deck  cargo  must  always 
be  in  greater  danger  than  a  cargo  under  hatches,  and  also 
impeded  the  working  of  the  ship :  AhboU  on  Shipp.  by 
Sketf  A9A ;  1  Park  on  Ins.  26(6),  and  the  cases  there  cited; 
and  the  ordinances  of  Konigsberg,  Hamburgh,  and  Bilboa, 
as  stated  in  2  Magen's  Ins.  20G,  240,  402. 
With  respect  to  the  usage,  relied  upon  in  the  replication, 

(a)  The  case  was  nrgued  in  Mi-  ridge  and  Wighlman  Js. 

chaeloias  term  last  (Nov.  9)  before  {b)  nh  ed. 
Lord  Denman  C.  J.  Williams^  Colt- 

SOU  II. — G.D.  h 
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of  making  pigs  a  deck  cargo,  he  contended  that  the  usage 
could  not  avail,  as  there  was  no  notice  of  it  averred  to  the 
defendant,  and  that  notice  was  the  more  necessary  in  tliis 
case,  because  it  was  an  action  on  a  time  policy,  and  not 
against  the  shipowner,  who  was  a  party,  as  it  were,  to  the 
usage,  as  in  Qould  v.  Oliver  {a),  but  against  the  under- 
writers. As  to  the  necessity  of  averring  notice  of  usage, 
for  the  purpose  of  binding  a  stranger  to  the  usage,  he  cited 
Todd  V.  Reidib),  Scott  v.  Irving  {c),  and  BartUtt  v.  Pent- 
land  {d). 


Sir  W.  W.  Follett  S.  G.  contrd  contended,  that  the  plea, 
which  merely  alleged  that  the  pigs  were  loaded  on  deck, 
without  saying  that  they  were  improperly  loaded,  did  not  dis- 
close even  a  prim&  facie  answer  to  the  action,  and  that,  even 
if  it  did,  the  usage,  alleged  in  reply,  to  make  pigs  a  deck 
cargo,  put  them  on  the  same  footing  with  goods  not  loaded 
on  deck.  He  contended  that  it  was  not  equality  of  danger, 
but  equality  of  benefit  from  the  jettison,  that  subjected  goods 
to  a  general  average.  He  cited  Abbott  on  Shipp.  part  S, 
c.  8,  s.  13(e),  Da  Costa  v.  Edmunds(f),  Gould  v.  Oliver  (g). 

He  also  pointed  out  that  the  policy  in  question  was  not 
a  mere  time  policy,  but  '*  at  all  times,  occasions  and  ser- 
vices,''  and  contended  that  even  in  the  case  of  a  time 
policy  the  insurers  were  as  much  bound  by  all  the  customs 
which  affected  voyages  covered  by  the  policy,  as  in  the 
case  of  a  policy  for  a  particular  voyage  ;  that  no  notice  of 
the  custom  in  question  need  have  been  either  proved  or 
averred,  and  that  it  made  no  difference  that  the  action  was 
by  the  shipowner  against  the  underwriter,  as  the  under- 
writer was  bound  to  inform  himself  of  all  the  usages  of 
trade  by  which  his  risk  might  be  influenced.  On  this  part 
of  the  case  he  cited  Pelly  v.  Royal  Exchange  Assurance 


(a)  4  Bing.  N.  C.  134;  5.  C.  5 
Scott,  445. 
(6)  4B.  &Ald.  210. 
(c)  1  B.  &  Ad.  605. 
id)  10  B.  &  C.  760. 


(e)  5th  ed.,  p.  355;  cited  in 
the  judgment,  pastf  148. 

(/)  1  Campb.  142. 

(^)  4  Bing.  N.  C.  134;  &C.5 
Scott,  445. 
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Company  (a),  NobU  v.  Kennoway  {b),  Fallance  v.  Dewar  (c), 
and  the  cases  there  referred  to  in  n.  (a). 

Crtuwell  replied. 

Cur.  adv.  vuU. 

Lord  Dbnman  C.J.  now  delivered  the  judgment  of  the 
Court  as  follows : — ^The  declaration  in  this  case  was  by  the 
owners  of  a  vessel  against  the  underwriters  of  a  time  policy 
on  an  average  loss  sustained  in  the  course  of  a  voyage  from 
Waterford  to  London^  wherein  it  became  expedient  and 
necessary  from  stress  of  weather,  for  the  preservation  of 
the  vessel  and  her  cargo,  to  throw  overboard  a  part  of  her 
cargo,  that  is  to  say,  1000  pigs,  which  were  on  board, 
whereby  plaintiff  became  liable  to  pay,  and  did  pay,  a  pro- 
portionable part  of  their  value,  and  the  defendants  thereby 
became  liable  to  pay  that  sum  to  the  plaintiff. 

One  of  the  pleas  to  this  declaration  was,  that  the  pigs 
had  been  and  were  laden  and  placed  in  and  upon  the  deck 
of  the  said  vessel,  by  reason  whereof  defendants  are  not 
liable  to  pay  or  contribute  to  any  loss  sustained  by  the 
jettison  of  the  said  pigs.  A  replication  was  pleaded  and 
demurred  to,  but  plaintiff  excepted  to  the  plea,  and  we  must 
see  whether  it  makes  out  a  good  defence  in  law. 

The  plea  assumes  that  in  no  case  whatever  can  the  ship- 
owner recover  from  the  underwriter  the  value  of  goods 
loaded  on  deck.  The  authority  cited  for  this  doctrine  is 
a  passage  at  page  428  of  Serjeant  She^$  recent  edition  of 
Lord  Tenierden's  Treatise  on  Shipping. — "  The  Consolato 
del  Mare  and  the  French  Ordinances  exclude  from  the 
benefit  of  general  average  goods  stowed  upon  the  deck 
of  a  ship,  and  Valin,  in  his  commentary  on  the  latter, 
gives  two  reasons  for  this  exception.  In  the  first  place 
they  ought  not  to  be  there,  and  can  only  be  because  the 
vessel  is  full  without  them,  or  because  the  master  has 
neglected  to  stow  them  elsewhere,  in  either  of  which  cases 

(a)  1  Bur.  341.  (6)  2  Doug.  510.  (c)  1  Cainpb.  503. 

l8 
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1842.        he  and   his  owners  are  responsible  to  the  shipper,  unless 
y^'^^^^      the  goods  were  placed  there  with  his  consent.     Secondly, 

MiLWABD       ,  ,  .  .        .     -        .       I 

V.  because  there  is  every  reason  to  presume  that  being  m  the 

HiBBERT.  ^,^y  jjjgy  ^jii  ijg  tJirQ^n  overboard  before  the  necessity  for 
jettison  has  occurred,  on  account  of  the  obstruction  they 
create.  But  he  tells  us  that  this  rule  does  not  apply  to 
boats  or  other  small  vessels  going  from  port  to  port«  or  to 
trades  in  which  that  mode  of  stowage  is  sanctioned  by  cus- 
tom. The  same  rule  prevails  in  this  country  and  America. 
The  exceptions  to  it  were  recognized  by  Lord  Ellenborough 
in  a  case  between  the  owner  of  goods  and  the  underwriter, 
and  more  recently  the  reasoning  of  Valin  has  been  adopted 
in  the  Court  of  Common  Pleas  in  an  action  against  the 
owner  of  a  ship  to  recover  contribution  to  a  loss  by  jettison 
of  goods  stowed  on  deck/' 

The  corresponding  paragraph  in  the  text  of  the  fifth 
edition,  p.  335  (the  last  published  during  Lord  Tenierdais 
life),  runs  thus  : — "  The  French  ordinance  in  express  terms 
excludes  from  the  benefit  of  general  average  goods  stowed 
on  deck,  and  the  same  rule  prevails  in  practice  in  this 
country.  Goods  so  stowed  away  may  in  many  cases  obstruct 
the  management  of  the  vessel,  and  except  in  cases  where 
usage  may  have  sanctioned  the  practice,  the  master  ought 
not  to  stow  them  there  without  the  consent  of  the  merchant." 
Upon  this  passage  we  may  remark,  that  it  contains  no 
statement  of  the  exception  as  a  part  of  either  the  general 
law  of  merchants  or  the  law  of  England.  It  is  said  to 
prevail  in  practice  in  this  country,  the  note  adding,  "  so 
proved  in  the  causes  of  Myer  atid  others  v.  Vander  Deyl, 
Guildhall  sittings  before  Lord  Ellenborough,  1803,  and  of 
Backhouse  v.  Ripley ,  before  Chambre  J.  a  short  time  be- 
fore." No  particulars  of  these  cases  being  preserved,  we 
cannot  know  in  what  manner  the  question  was  brought  on. 

In  Ross  V.  Thwaite,  reported  at  p.  26  of  Park  on  In- 
surance {a),  and  tried  before  Lord  Mansfield  at  Guildhall, 
"  an  action  was  brought  upon  a  policy  of  insurance  of  the 
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captain*s  goods  for  six  months  certain.     The  loss  proved  i 

(fl)  7th  ed.  ' 
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was  chiefly  of  goods  lashed  on   deck  and  the  captain's         1842. 
clothes  and  the  ship's  provisions.     It  was  proved  by  an 
underwriter  and  a  broker  that  none  of  these  things  are     '      v. 
withio  a  general  policy  on  goods,  for  the  risk  was  greater      Hibbert. 
as  to  goods  lashed  on  deck  than  other  goods,  and  a  policy 
on  goods  means  only  such  goods  as  arc  merchantable  and 
a  part  of  the  cargo.     They  also  swore  that  when  goods  like 
the  present  are  meant  to  be  insured,  they  are  always  insured 
by  name  and  the  premium  is  greater.     Lord  Manjfield  said 
he  thought  it  was  consistent  with  reason,  and  understood 
the  usage  to  be  so,  therefore  he  advised  plaintiff  to  with- 
draw a  juror,  the  premium  having  been  paid  into  Court, 
to  which  he  consented."     When  Serjt.  Marshal  copies  this 
report  into  his  treatise  (735)  he  appends  this  note  (a): — 
"  See,  however.  Da  Costa  v.  Edmuuds,  4  Campb.  1 42,"  where 
"  it  was  contended  for  the  underwriters  that  ihey  were  not 
liable,  as  no  communication  was  made  to  them  of  the  man- 
uer  in  which  the  goods  were  to  be  carried,  and  it  is  a 

general  principle  that  underwriters  are  not  liable  for  goods 

stowed  on  the  deck/'  for  which  were  cited  Ross  v.  Thwaile, 

Backhouse  v.  Riplejf»     But  "  Lord  EUenborough  left  it  to 

the  jury  to  say  whether  it  was  usual  to  carry  vitriol  on  the 

deck,  and  whether  these  carboys  were  properly  stowed. 

If  there  was  a  usage  to  carry  vitriol  on  deck,  the  under- 
writers were  bound  to  take  notice  of  it  without  any  com- 
munication, and  all  they  could  require  was,  that  the  carboys 

should  be  properly  stowed  in  the  usual  manner."     Verdict 

for  plaintiff.     Rule  for  a  new  trial  refused. 

It  is  very  singular  that  Lord  Tenterden  does  not  cite  this 

case,  for  he  expressly  lays  down  the  principle  on  which  it 

was  determined ;  but,  before  we  arrive  at  the  exception  to 

the  rule  which  is  here  introduced,  we  must  observe  on  the 

nature  of  the  rule  itself.     In  the  first  place,  it  is  the  creation 

of  positive   regulation   in  the  foreign  law  alluded  to   for 

reasons  which  may  possibly  furnish  an  adequate  motive  for 

such  enactment.     '*  Goods  so  stowed,"   Lord   Ttuterden 

remarks,  **  in  many  cases  may  obstruct  the  management  of 

(a)  P.  7S6. 
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the  vessel/'  a  reason  which  is  bj  no  means  universal,  for  in 
many  cases  it  may  be  that  particular  goods  will  be  best  and 
most  safely  stowed  on  deck.  But  the  most  important 
expression  of  this  accurate  and  careful  writer  is  that  which 
describes  the  rule  as  prevailing  in  practice  in  this  country. 
For  the  practice  appears  to  have  been,  not  to  lay  it  down  as 
a  rule  of  law  that  for  goods  stowed  on  deck  the  owner  of  , 
them  shall  be  excluded  from  the  benefit  of  general  average, 
but  to  receive  the  evidence  of  commercial  men  respecting 
the  usage  of  the  trade,  and  the  general  understanding  of 
those  engaged  in  it  and  in  insuring,  which  may  obviously 
vary  and  require  from  time  to  time  fresh  evidence,  and 
different  explanations.  Again,  the  reasons  that  may  have 
produced  the  foreign  enactment,  and  are  cited  from  Valin, 
are  by  no  means  adopted  by  Lord  Tenterden*  He  mentions 
indeed  only  one  of  them,  the  danger  of  obstructing  the 
management  of  the  vessel,  but  in  extremely  qualified  terms, 
''goods  so  stowed  may  in  many  cases  obstruct  the  manage- 
ment of  the  vessel,"  a  sufficient  ground  for  refusing  contri- 
bution under  particular  circumstances,  but  none  for  a 
sweeping  forfeiture  of  all  right  to  recover  in  respect  of 
goods  so  disposed. 

Lastly,  the  rule  laid  down  by  Lord  Tenierden  includes 
two  exceptions :  where  usage  may  have  sanctioned  the 
practice,  and  where  the  master  has  the  owner's  consent  to 
stow  them  there.  The  usage  would  affect  the  question 
whoever  were  the  parties,  the  owner's  consent  only  when  it 
happened  to  arise  between  him  and  the  master. 

Plainly  then  the  authority  of  Lord  Tenterden  does  not 
warrant  the  large  statement  respecting  the  English  law, 
which  his  last  learned  editor  promulges.  Indeed  this  para- 
graph bears  the  mark  pointed  out  in  the  preface  as  distin- 
guishing his  additions  to  the  original  work,  though  it 
incorporates  some  parts  of  that  corresponding  with  it.  We 
may  further  observe,  that  the  two  reasons  quoted  from 
Valin  are  not  of  general  application.  He  says  that  goods 
ought  not  to  be  stowed  on  deck,  and  can  only  be  because 
the  vessel  is  full  without  them,  or  because  the  master  has 
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neglected  to  stow  them  elsewhere,  in  either  of  which  cases 
he  aod  his  owners  are  responsible  to  the  shipper,  unless  the 
goods  were  placed  there  with  his  consent.    2ndly,  Because  «. 

there  is  every  reason  to  presume  that  being  in  the  way  they  Hibbeht. 
will  be  thrown  overboard  before  the  necessity  of  jettison 
has  occurred,  on  account  of  the  obstruction  they  create. 
Now  it  is  obvious  that  there  may  be  other  and  valid  reasons 
for  stowing  goods  on  deck.  Indeed  some  goods  could  be 
stowed  in  no  other  place,  such  as  timber,  and  on  some 
voyages  live  animals,  and  they  may  certainly  be  there  stowed 
with  proper  skill  aod  care,  so  as  not  to  be  in  the  way  of  the 
crew  in  their  operations.  These  matters  of  fact  may  vary 
with  every  different  trade,  or  even  with  every  single  adven- 
tare.  The  danger  of  a  crew  being  tempted  to  throw 
overboard  goods  on  deck  before  the  ship  is  in  danger,  is 
quite  insufficient ;  that  danger  must  depend  on  their  weight 
aod  bulk,  the  manner  of  stowage,  and  many  other  particulars, 
but  the  argument  would  prove  too  much,  for  it  would 
apply  to  whatever  goods  may  be  nearest  8t  hand,  and  con- 
sequently likely  to  be  the  soonest  sacrificed.  When  we  say 
that  the  reasoning  of  Valin  was  adopted  by  the  Court  of 
Common  Pleas  (in  the  late  case  of  Gould  v,  Oliver {a)\  we 
must  confine  ourselves  to  his  reasoning  in  favor  of  the  owner 
of  goods  stowed  on  deck  according  to  the  custom  of  a 
particular  trade,  in  accordance  with  Lord  Ellenborough^s 
decision  in  Da  Costa  v.  Edmunds  (b),  Tindal  C.  J.,  without 
laying  down  the  rule  or  the  mode  of  proving  it,  assuming  it 
to  prevail  in  practice,  and  only  deciding  that  the  owner  may 
notwithstanding  recover  contribution  from  the  shipowner, 
where  the  goods  were  stowed  on  deck  according  to  the 
usage  of  the  trade,  for  a  loss  by  jettison. 

We  have  then  this  exception  forming  part  of  the  rule,  * 
and  we  have  seen  that  Valin  introduces  another,  for  which 
there  is  no  very  obvious  reason,  that  of  boats  or  other  small 
vessels  going  from  port  to  port,  a  description  of  the  size 
and  destination  of  vessels  which  may  be  somewhat  difiieult 

(a)  4  BiDg.  N.  C.  134;  S.  C.  5  Scott,  445.        (6)  1  Campb.  142. 
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1842.  of  application.     But,  although  this  rule  of  excluding  goods 

MiLWARD  ®*o^^^^'  <>"  ^^^^  fro™  contribution  to  general  average,  is 

V.  not  founded  on  any  universal  principle,  it  certainly  prevails 

HiBBERT  • 

in  practice  to  a  great  extent.  Serjeant  Shee  truly  states 
that  the  law  is  the  same  on  this  subject  in  England  and  in 
America,  and  Judge  Story,  in  his  valuable  edition  of  Abbott 
on  Shipping,  proves  this  proposition  by  two  decisions. 
The  books  in  which  these  are  reported  are  not  at  hand,  but 
we  have  already  shewn  that  the  law  of  England  has  stopt 
very  short  of  the  doctrine,  that  no  owner  of  goods  stowed 
on  deck  shall  under  any  circumstances  be  allowed  to 
recover  contribution  on  general  average.  The  question 
between  the  merchant  and  the  shipowner  may  be  different 
from  that  between  either  of  them  and  the  underwriters, 
because  the  former  may  agree  to  stow  the  goods  in  such  a 
manner  that  the  latter  willnot  be  at  all  responsible  for  their 
loss.  But  it  seems  to  the  Court,  for  the  reasons  assigned, 
that  the  mere  fact  of  stowing  them  on  deck  will  not  relieve 
the  underwriter^rom  responsibility,  inasmuch  as  they  may 
be  placed  there  according  to  the  usage  of  the  trade,  and  so 
as  not  to  impede  the  navigation  or  in  any  w*ay  increase  the 
risk. 

D.  Judgment  for  the  plaintiffs. 


Thurtday,  The  QuEEN  V.  The  Justices  of  Kent. 

January  27th. 

The  notice  of   JBoDKlN,   in  Michaelmas  term  last,  obtained  a  rule 

appeal  against 

an  order  of       calling  upon  the  defendants  to  shew  cause  why  a  writ  of 

justices,  adju-    niandamus  should  not  issue,  commanding  them  to  enter 

dicating  on  ,  '  o 

the  settlement   continuances,  and  hear  an  appeal  by  the  churchwardens 

jlujel^u^li^^^^^  *"^  overseers  of  the  parish  of  St.  Nicholas,  Deptford,  in 
9Geo.4,c.40,  the  said  county,  against  an  order  of  two  justices  of  the 
be  given  to  the  ^^^^  ^^y  1^^^*  ^^Ijudging  the  last  legal  settlement  of  Eliza 

clerk  of  the       Rawlings,  a  poor  insane  person,  confined  in  the  county 

peace  unoer  ,  , 

section  54,        lunatic  asylum,  to  be  in  the  said  parish, 

and  not,  under 

section  46,  to  the  jostices  who  made  the  order. 


Tlie  Quern 
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The  order  in  question,  which  was  set  out  in  the  affidavits,         1849. 
recited  -that  in  September,   1839,  the   pauper  had   been 
brought  before  two  justices,  as  *'  a  poor  person  found  and  ^. 

being  in  the  said  county  of  Kent,  and  chargeable  to  the  ^^^^^^  ®^ 
parish  of  Greenwich,  within  the  said  county,  and  deemed 
to  be  insane  ;*'  that  the  said  two  justices,  having  called  to 
their  assistance  a  surgeon,  were  satisfied  that  she  \ias  insane, 
and  being  unable  to  ascertain  the  place  of  her  settlement 
had  directed  her  to  be  conveyed  to  the  county  lunatic 
asylum,  to  be  maintained  at  the  expense  of  the  county, 
where  she  had  been  confined  and  maintained  accordingly. 
The  order  went  on  to  state  that  satisfactory  evidence  had 
since  been  obtained  on  the  subject,  and  then  adjudged  the 
pauper  to  belong  to  the  parish  of  St.  Nicholas,  Deptford. 

The  parish  officers  of  St.  Nicholas  appealed  to  the 
quarter  sessions  against  the  order,  giving  their  notice  of 
appeal  to  the  clerk  of  the  peace  for  the  county.  When 
tlie  appeal  was  called  on,  it  was  objected  that  the  sessions 
could  not  entertain  the  appeal,  as  the  justices  who  made 
the  order  appealed  against  ought  to  have  been  served  with 
notice  of  the  appeal,  and  have  been  made  respondents 
therein.  The  sessions  allowed  the  objection^  and  dismissed 
the  appeal. 

Deedes  shewed  cause.  The  Court  of  Quarter  Sessions 
decided  rightly,  that  the  notice  of  appeal  against  the  order 
should  have  been  given  under  section  46(a),  to  the  justices 

(a)  Sect.  43  enacts,  **  Provided  licensed  house  is  situate,  at  any 

always,  and  be  it  further  enacted,  time  to  inquire  into  the  last  legal 

that  where  the  legal  settlement  of  settlement  of  such  insane  person ; 

any  insane  person,  confined  under  and,  if  satisfactory  evidence  can 

any  order  of  any  two  justices,  at  be  obtained  as  to  such  settlemenr, 

any  county  lunatic  asylum,  public  it  shall   and   may  be   lawful  for 

hospital,  or  any  licensed  house,  such  justices  to   make  an  order 

has  not  been  ascertained,  it  shall  upon  the  overseers  of  the  parish 

and  may  be  lawful  for  any  two  or  township  where  such  last  legal 

justices,  acting   in  and   for  the  settlement  of  such  insane  person 

county  in  which  such  county  lu-  shall  be  adjudged  to  be,  for  the  rc- 

natic  asylum,  public  hospital  or  payment  of  the  reasonable  charges 
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who  made  the  order,  and  that  the  notice  given  to  the  clerk 
of  the  peace  under  section  54  was  bad.     The  sections  of 


of  the  removing^  maintenance,  roe- 
ciicine,clothing,  and  care  of  such  in- 
sane person,  incurred  within  twelve 
calendar  nnonths  previous  to  the 
date  of  such  order,  snch  charges 
having  been  first  proved  to  the 
satisfaction  of  such  justices,  and 
the  amount  thereof  being  set  forth 
in  such  order;  and  it  shall  be  law- 
ful for  the  said  or  an?  other  two 
justices  of  the  peaqe  of  the  said 
county  to  provide  for  the  future 
expenses  necessary  for  the  main- 
tenance, medicine,  clothing,  and 
care  of  such  insane  person,  in  the 
manner  as  has  hereinbefore  been 
directed  for  the  two  justices  be- 
fore whom  such  person  was  origi- 
nally examined." 

Sect.  44,  "  And  be  it  further 
enacted,  that  upon  its  being  made 
known  to  any  justice  of  the  peace, 
that  any  person  wandering  about 
and  at  large  within  his  jurisdiction 
is  deemed  to  be  insane,  it  shall  be 
lawful  for  such  justice,  by  an  order 
under  his  hand  and  seal,  if  he  shall 
so  think  fit,  to  require  the  consta- 
ble or  churchwardens  and  over- 
seers of  the  poor  of  the  parish  or 
place  where  such  person  is  found, 
to  bring  the  said  person  before 
two  justices  of  the  peace  of  the 
county,  and  the  said  justices  are 
hereby  required  to  call  to  their 
assistance  a  physician,  &c. ;  and  if, 
upon  examination  of  such  person 
deemed  to  be  insane,  or  from  other 
proof,  the  said  justices  shall  be 
satisfied  that  such  person  is  so  far 
disordered  in  his  senses  that  it  is 
dangerous  for  such  person  to  be 
permitted  to  go  abroad,  the  said 


justices  shall  make  inqoirj  into 
the  circumstances  and  place  of 
last  legal  settlement  of  such  insane 
person,  and  it  shall  be  lawful  for 
such  justices  to  proceed  in  soch 
case,  in  the  same  manner  as  has 
hereinbefore  been  directed  in  the 
case  of  a  person  chargeable  to  any 
parish  within  the  jurisdiction  of 
the  said  justices :  provided  always, 
if  it  shall  appear  to  the  said  or 
any  other  two  justices,  upon  in- 
quiry, that  such  person  hath  an 
estate,    more   than   suflBeient  to 
maintain  his  or  ber  family,  they 
shall,  by  order  under  their  bands 
and  seals,  direct  the  overseers  or 
churchwardens  of  any  parish  or 
place,  where  any  goods,  chattels, 
land  or  tenements  of  such  persons 
shall  be,  to  seize  and  sell  so  much 
of  the  goods  and  chattels,  or  re- 
ceive so  much  of  the  annual  rent 
of  the  lands  and  tenements  of  such 
persons,  as  is  necessary  to  pay  the 
charges  of  removal,  maintenance, 
medicine,  clothing   and  care  of 
such  insane  person,  accounting  for 
the  same  at  the  next  quarter  ses- 
sions, such  charges  having  been 
first   proved  to   the  satisfaction 
of  such  justices,  and  the  amount 
thereof  being  set  forth  in  such 
order:  provided  always,  that  no- 
thing herein  contained  shall  be 
construed  to  extend  to  restrain  or 
prevent    any   relation   or   friend 
from  taking  such  insane  person 
under  their  own  care  and  protec- 
tion" 

Sect.  45, "  Provided  always,  and 
be  it  enacted,  that  if  any  justice  of 
the  peace  shall  refuse  to  make  an 
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the  act  from  the  38th  to  the  45th,  inclusive,  are  confined 
to  the  cases  of  pauper  and  vagrant  lunatics,  and  the  46th 
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oi^r  for  the  convevance  of  any 
iDiane  peraon  to  any  county  lu- 
natic asylum,  or  licensed  house 
for  the  reception  of  insane  per- 
sons, on  the  application  of  any 
overseer  of  the  poor  for  such  pur- 
pose, be  shall  deliver  to  the  said 
overseer  his  reasons  in  writing  for 
such  refusal." 

Sect.  46,  <"  Provided  also,  and 
be  it  enacted,  that,  if  any  person 
shall  feel  aggrieved  by  any  order 
of  any  justice  or  justices  as  afore- 
said, such  person  may  appeal  to 
the  jattices  of  the  peace  at  the  next 
qaarter  sessions  of  the  peace,  to 
be  holdeo  in  and  for  the  county 
where  the  matter  of  appeal  shall 
have  arisen,  the  person  so  appeal- 
ing kmfring  ghen  to  the  jtuike  or 
juttkesy  against  whom  such  appeal 
shall  he  made,  ten  days'  notice  of 
his  or  her  intention  to  make  such 
appeal,  and  the  said  justices  at 
SQch  sessions  are  hereby  autho* 
lised  and  required  to  hear  and 
determine  the  matter  of  sucli  ap- 
peal in  a  summary  way,  and  to 
make  such  determination  as  they 
shall  think  proper,  and  every  such 
determination  shall  be  final  and 
conclusive  to  all  intents  and  pur- 
poses whatsoever.'' 

Sect.  54,  **  And  be  it  further 
enacted,  that  in  all  cases  where 
any  person  shall  be  kept  in  cus- 
tody as  an  insane  person,  by  order 
of  any  court,  or  by  his  majesty's 
order  subsequent  thereunto,  it 
tbali  and  may  be  lawful  for  any 
two  justices  of  the  peace  of  the 
county  where  such  person  shfUl  be 
50  kept  in  custody,  to  inquire  into 


and  ascertain,  by  the  best  legal 
evidence  that  can  be  procured 
under  the  circumstances  of  per- 
sonal legal  disability  of  such  in- 
sane person,  the  place  of  the  last 
legal  settlement,  and  the  circum- 
stances of  such  person,  and  jf  it 
shall  not  appear  that  he  or  she  is 
possessed  of  sufficient  property 
which  can  be  applied  to  his  or  her 
maintenance,  it  shall  and  may  be 
lawful  for  such  two  justices  to 
make  order,  under  their  hands 
and  seals,  upon  such  parish  where 
they  adjudge  him  or  her  to  be 
legally  settled,  to  pay  such  weekly 
sum  for  his  or  her  maintenance 
in  such  place  of  custody,  as  one 
of  his  majesty's  principal  secreta- 
ries of  state  shall  by  writing  under 
his  hand  from  time  to  time  direct; 
and  where  such  place  of  settle- 
ment cannot  be  ascertained,  such 
order  shall  be  made  upon  the  trea- 
surer of  the  county  where  such 
person  shall  have  been  appre- 
hended ;  but,  if  it  shall  appear  that 
such  person  is  possessed  of  such 
sufficient  property  as  aforesaid, 
then  such  justices  shall  order  and 
direct  the  same  to  be  applied  to 
pay  and  satisfy  the  expense  of 
the  maintenance  of  such  person 
in  the  manner  hereinbefore  di- 
rected :  provided  always,  that  the 
churchwardens  and  overseers  of 
the  parish  in  which  the  justices, 
or  the  major  part  of  them,  shall 
adjudge  any  insane  person  to  be 
settled,  may  appeal  against  such 
order  to  the  general  quarter  ses- 
sions of  the  peace,  to  be  holden 
for  the  county  where  such  order 
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section^  which  gives  an  appeal,  '^  if  any  person  shall  feel 
aggrieved  by  any  order,  &c.  of  any  justice  or  justices  as 
aforesaid/'  on  notice  *'  to  the  justice  or  justices  against 
whom  such  appeal  shall  be  made^"  must  apply  to  all  orders 
under  the  preceding  sections.  The  order  in  this  case  was 
made  under  the  42d  section,  which  provides  that,  where 
the  settlement  of  any  insane  person,  confined  in  the  lunatic 
asylum,  has  not  been  ascertained,  two  justices  may  at  any 
time  inquire  into  it  and  make  the  order.  The  word  ''per- 
son/' in  the  46th  section,  is  sufficient  to  include  church- 
wardens and  overseers  as  aggrieved  parties  to  whom  the 
appeal  is  given,  for,  by  section  6l , ''  the  word  '  person'  shall 
be  deemed  to  include  any  number  of  persons/'  [ColC' 
ridge  J.  Before  this  order  was  made  on  the  parish,  the 
pauper  was  kept  in  the  asylum  at  the  expense  of  the  county, 
under  section  41,  and,  if  the  order  should  be  quashed  on 
appeal,  the  expense  of  keeping  the  pauper  will  again  be 
thrown  on  the  county;  the  clerk  of  the  peace,  therefore,  as 
the  county  officer,  appears  to  be  the  proper  person  to  give 
the  notice  of  appeal.]  It  might  for  the  same  reason  be 
said  that  the  notice  of  appeal  should  be  given  to  the  clerk 
of  the  peace,  whether  the  order  appealed  against  has  been 
made  under  the  42d  or  the  54th  section,  which  would  go 
to  shew  that  the  46th  section  is  altogether  inoperative;  but 
the  4Gth  section  cannot  be  passed  over.  Besides,  the  jus- 
tices who  make  the  order  are  also  interested  in  the  proper 
application  of  the  county  funds,  and  it  is  usual  to  require 
notice  of  appeal  to  be  given  to  those  whose  act  is  impugned. 
On  the  other  hand,  the  54th  section,  under  which  it  is  said 
the  notice  should  have  been  given  to  the  clerk  of  the  peace, 
begins,  ^'  And  be  it  further  enacted,  that  in  all  cases  where 


shall  be  made,  in  like  manner  and 
under  like  restrictions  and  regu- 
lations, as  against  any  order  of 
removal)  giving  reasonable  notice 
thereof  to  the  clerk  of  the  peace  of 
such  county,  who  shall  be  respond- 
ent in  such  appeal,  which  appeal 


the  justices  of  the  peace  assembled 
at  the  said  quarter  sessions  are 
hereby  authorised  and  empowered 
to  hear  and  determine,  in  the  same 
manner  as  appeals  against  orders 
of  removal  are  now  heard  and 
determined.** 
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mny  person  shall  be  kept  in  custody  as  an  insane  person,  by 

order  of  any  court,  or  by  his  majesty's  order  subsequent 

tbereuDto/'  obviously,  therefore,  confining  itself  to  orders 

respecting  criminal  lunatics;  and  the  appeal  clause,  which 

follows  merely  as  a  proviso,  and  forms  part  of  the  same 

section,  must  also  be  confined  to  the  same  class  of  lunatics. 

Xhe  whole  section,  indeed^  is  a  re-enactment  of  48  Geo.  3, 

c.  96,  8.  27,  which  related  exclusively  to  criminal  lunatics. 

T*lie  appeal  clauses  in  the  act  are  to  be  read  distributively, 

.each  applying  to  its  own  particular  class  of  orders.     He 

referred  also  to  17  Geo.  2,  c.  5;  51  Geo.  3,  c.  79;  5  Geo.  4, 

c  71>  and  1  &2  Vict.  c.  14,  s.  2. 
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Bodkin  contrd  was  not  heard. 


Lord  Denman  C.  J. — The  question  is,  whether  the 
notice  of  appeal  given  in  this  case  to  the  clerk  of  the  peace, 
under  the  54th  section,  M'as  a  good  notice  of  appeal  against 
an  order  made  under  the  42d  section.  I  think  it  was  a  good 
notice,  and  that  the  justices  should  have  heard  the  appeal. 
The  words  of  the  appeal  clause,  in  section  54,  are  large 
enough  to  include  this  case,  and,  notwithstanding  the  posi* 
tion  of  the  section,  may  relate  back  to  the  42d  section.  It 
is  said  that  we  cannot  leap  over  the  intermediate  appeal 
clause  in  the  46th  section,  which  will  include  this  case. 
But  I  think  the  46th  section,  which  gives  the  right  of 
appeal,  "  if  any  person  shall  feel  aggrieved  by  any  order, 
or  by  any  refusal  of  an  order,"  applies  only  to  the  cases  in 
the  44th  and  45th  sections — the  cases  of  lunatics  wandering 
about  the  country,  and  to  other  cases,  where  an  individual 
h  affected  by  an  order  or  by  the  refusal  of  an  order.  The 
present  is  not  such  a  case,  but  involves  a  question  between 
the  parish,  upon  which  the  order  to  maintain  the  pauper  has 
been  made,  on  the  one  hand,  and  the  county  on  the  other, 
upon  which  the  burden  of  maintaining  the  pauper  will  be 
cast  back,  if  the  order  is  quashed.  The  appellants  in  the 
case  are  the  churchwarden  and  overseers  of  the  parish,  and 
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che  county  is  represented  by  the  clerk  of  the  peace,  as  its 
officer.  The  clerk  of  the  peace  would  seem  to  be  the 
proper  party  to  receive  the  notice  on  behalf  of  the  county. 
As  there  are  particular  cases  under  sections  44  and  45,  to 
which  the  appeal  clause  in  section  46  may  refer,  and  as  the 
county  fund  is  equally  concerned,  whether  the  case  is  under 
section  42  or  section  54,  it  seems  reasonable  to  hold  that 
this  notice  to  the  clerk  of  the  peace,  under  the  54th  section, 
is  good. 


Pattbson  J. — I  am  of  the  same  opinion,  though  the 
case  is  not  free  from  difficulty.  I  think,  however,  that  the 
appeal  clause  in  the  54th  section  applies  to  orders  made 
under  the  42d  section,  and  that  there  is  no  difference,  in 
this  respect,  between  criminal  and  pauper  lunatics;  in  either 
case  the  contest  is  between  the  county  and  the  parish. 
Section  46  appears  to  apply  to  the  cases  in  the  44th  and 
45th  sections  only.  There  is  certainly  some  difficulty  in 
this  construction,  for,  if  under  section  44  the  vagrant  has 
been  adjudged  to  be  a  settled  pauper,  and  the  order  should 
be  appealed  against,  there  seems  just  as  good  reason  why 
the  clerk  of  the  peace  should  be  respondent  in  that  case, 
as  if  it  were  a  case  under  the  54th  section,  for  there  is  the 
same  interest  on  the  part  of  the  county,  and  the  same  ab- 
sence of  interest  on  the  part  of  the  justices  in  both  cases. 

Coleridge  J. — I  am  of  the  same  opinion.  Sections  44, 
45  and  46,  seem  isolated  from  the  rest  of  the  act.  Under 
sections  44  and  45,  individual  interests  are  concerned  either 
by  the  making  or  refusing  an  order,  which  adjudges  a  party 
to  be  disordered  in  his  senses,  and  that  his  property  may  be 
seized.  There  is  therefore  abundant  room  in  such  cases 
for  individual  grievance,  and  it  is  right  that  the  justices 
should  have  notice  of  appeal  against  their  order.  The  ap- 
peal clause,  therefore,  in  section  46,  has  something  to  act 
upon,  without  reference  to  the  42d  section.  In  a  case  like 
the  present,  the  interested  parties  are  the  parish  on  the  one 
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hand  and  the  county  on  the  other.     It  is  therefore  reason-        1843. 
able  that  the  clerk  of  the  peace,  who  represents  the  county,    rn^^X 
should  have  the  notice. 


WiOHTMAM  J.  concurred. 

X>.  Rule  absolute. 


2UEEN 

Justices  of 
Kent. 


CoocH  and  Kipling  v,  Goodman.  TuescUn/, 

g^  January  18/ A. 

V^OVENANT.  The  declaration  stated  that  on  the  25th  a  declaration 
March,  1831,  by  a  certain  indenture  then  made  between  il^^®"*^'^^ 
the  Rev.  J.  G.  Durham,  Edmund  Goodwin,  Henry  Van  stated^  that  by 
Uagtn,  and  the  plaintiffs,  of  the  one  part,  and  the  defend-  ieSjTce?-*'^ 
ant  of  the  other  part  (profert  of  the  indenture  sealed  by  the  tain  premises 
defendant),  the  said  Durham  and  others,  and  the  plaintiffs,  ant  for  a  term' 

for  the  considerations  therein  mentioned,  demised  to  the  ^^^^^  ^^^  ^^' 
,  -      -         , .  ^  ^      ,  fendant  cove- 

defendant,  bis  executors,  &c.  certam  tenements,  for  the  term  nanted  to  yield 

of  ten  years,  at  a  certain  rent,  &c.    That  the  defendant  by  "R  the  pre- 

,  "^  ,      '  '  •'   mises  m  good 

the  said  indenture  covenanted  for  good  husbandry,  and  to  repir  at  the 

end  of  the 
tenn.     Breach,  that  at  the  end^l*  the  term  he  yielded  up  the  premises  out  of  repair. 

The  defendant  on  ojer  set  out  the  indenture,  which  appeared  to  be  made  between 
A.  the  master,  and  B.  and  C.  the  governors  of  a  hospital  of  the  one  part,  and  the 
defendant  on  the  other  part.  It  stated  that  the  '^  master  and  governors"  had  demised 
the  premises  to  the  defendant,  and  that  the  covenant  in  question  was  made  with  the 
said  "master  and  governors  and  ^Aeir  successors;"  and  it  also  contained  covenants  by 
the  **  said  master  and  governors,  for  themselves  and  Iheir  successors,"  and  concluded 
thus,  **  In  witness  whereof  the  said  master  and  governors  have  hereunto  affixed  their 
common  seal"  A  seal,  purporting  to  be  a  common  seal,  was  affixed  on  the  part  of  the 
leasers,  and  the  deed  purported  to  have  been  signed,  seeled  and  delivered  by  the 
defendant. 

The  defendant  then  pleaded,  that  the  indenture  was  not  signed  by  the  plaintiffs  or 
their  agent,  lawfoily  authorised  by  writing,  and  that  there  was  no  demise  of  the  premises 
signed  by  them  or  their  agent,  lawfully  authorised  by  writing. 

Special  demurrer  to  the  plea,  on  the  ground  that  it  was  an  argumentative  denial  of 
the  plaintiffs'  right  of  action,  aud  of  the  validity  of  the  indenture  of  demise. 

Held,  That  it  appeared  by  the  record  thiit  the  lease  was  made  b^  a  corporation,  and 
that  no  action  could  be  maintained  upon  it  in  the  names  of  the  plamtifis. 

That,  though  the  names  of  the  members  of  the  corporation  were  mentioned  in  the 
indenture,  those  persons,  as  individuals,  could  not  be  considered  as  parties  to  it,  because, 
independently  of  the  form  of  the  covenants  and  the  concluding  clause,  "  in  cujus  rei 
testimonium,"  the  seal  professed  to  be  the  seal  not  of  individuals,  but  of  a  corporation. 

Scmble,  that  if  the  plaintiffs,  as  individuals,  had  appeared  to  be  parties  to  the  inden- 
tore,  the  want  of  execution  by  them  would  have  been  no  answer  to  the  action. 

Qiutre,  whether  it  is  necessary  bv  the  Statute  of  Frauds,  that  a  lease  under  seal,  for 
more  than  three  years,  should  also  be  signed. 
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keep  the  premises  during  the  term  in  good  repaifi  and  to 
yield  them  up  at  the  end  of  the  term  in  like  repair.  That 
the  defendant,  by  virtue  of  the  demise,  entered  and  was 
possessed  of  the  premises  until  the  end  of  the  term.  That 
during  the  term,  and  before  action,  Durham  and  the  other 
two  parties  of  the  one  part  died.  Breacli,  that  the  defend- 
ant  during  the  term  injured  the  premises  by  bad  husbandry, 
and  also  neglected  to  repair,  and  yielded  up  the  premises 
out  of  repair  at  the  expiration  of  the  term. 

The  defendant  set  out  the  indenture  on  oyer,  as  follows: 
**  This  indenture,  made  &c.,  between  the  Rev.  George 
Durham,  vicar  of  Newport  Pagnell,  in  the  county  of  Buck- 
ingham, and  master  of  the  hospital  there  long  since  founded 
by  the  name  of  Queen  Anne's  Hospital,  Edmund  Goodwin, 
of  &c.,  Henry  Fan  Hagen,  of  &c.,  and  Charles  Hoddle  JCip- 
lingf  of  Sec.,  governors  of  the  said  hospital,  of  the  one  part, 
and  Daniel  Goodman  (the  defendant)  of  the  other  part,  wit- 
nesseth  that,  for  and  in  consideration  of  the  yearly  rent 
hereinafter  reserved,  and  of  the  covenants,  articles  and 
agreements  hereinafter  contained,  which,  on  the  part  of  the 
said  Daniel  Goodman,  his  execu^rs,  &c.  are  respectively  to 
be  paid,  done,  kept  and  performed,  they  the  said  master 
and  governors  have  demised,  8cc."  the  premises  in  the  de- 
claration mentioned.  This  indenture  contained  the  covenant 
relied  upon  in  the  declaration,  which  purported  to.  be  made 
with  the  said  master  and  governors  and  their  successors, 
and  it  also  contained  covenants  by  the  *'  master  and  gover- 
nors and  their  successors"  and  concluded  'Mn  witness 
whereof  the  said  master  and  governors  have  hereunto  affixed 
their  common  seal,  and  the  said  Daniel  Goodman  (the  de- 
fendant) hereunto  set  his  hand  and  seal,  the  day  and  year 
first  above  written." 

The  common  seal  (l.8.)  affixed.  The  mark  X  (l.s.)  of 
the  above-named  Daniel  Goodman. 

The  common  seal  of  the  within-named  master  and  gover- 
nors affixed,  and  signed,  sealed  and  delivered  by  the  within- 
named  Daniel  Goodman,  in  the  presence  of,  &c. 
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The  defendant  then  pleaded  (2d  plea)  that  the  said  inden« 
ture  was  not  at  an^  time  during  the  said  term  of  ten  years, 
in  the  said  indenture  and  declaration  mentioned,  signed  by 
the  said  J.  G.  Durham,  E.  Goodwin,  H,  Van  Hagen,  and  the 
plaintiffs^  or  any  or  either  of  them,  or  by  any  agent  or  agents 
of  the  said  J.  G.  Durham,  £.  Goodwin,  H.  Van  Hagen,  and 
the  plaintiffs,  or  any  or  either  of  them,  thereunto  authorised 
by  writing,  nor  was  there  any  demise  or  lease  of  the  said 
tenements  or  premises  in  the  said  indenture  mentioned,  for 
the  said  term  of  ten  years,  put  in  writing  and  signed  by  the 
said  J.  G.  Durham,  E,  Goodwin,  H.  Van  Hagen,  and  the 
plaintiffs,  or  any  or  either  of  them,  or  by  any  agent  or  agents 
of  the  said  J.  G.  Durham,  E,  Goodtvin,  II.  Van  Hagen,  and 
the  plaintiffs,  or  any  or  either  of  them,  thereunto  lawfully 
authorised  by  writing.     Verification. 

Special  demurrer,  on  the  grounds  that  the  plea  confesses 
but  shews  nothing  in  avoidance  of  the  causes  of  action  in 
the  declaration  contained,  but  takes  issue  on  matter  wholly 
irrelevant  and  immaterial,  and  on  matter  of  law;  also,  that 
the  plea  is  an  argumentative  denial  of  the  plaintiffs'  right  of 
action,  and  of  the  validity  of  the  indenture  of  demise  set 
out  by  the  defendant;  and  also,  that  the  plea  admits  that 
the  defendant  signed  and  executed  the  indenture,  and  en- 
tered into  and  occupied  the  premises  during  the  whole  of 
the  term,  but  shews  nothing  in  discharge  of  the  covenants, 
or  in  excuse  for  the  non-performance  of  them  by  the  de- 
fendant; also,  that  the  defendant  has  not  in  and  by  the  plea 
confessed  and  avoided  or  traversed  or  denied  the  substantial 
matter  in  the  declaration  contained. 
Joinder  in  demurrer. 
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The  case  was  now  argued  (a)  by  Robinson  in  support  of 
the  demurrer^  and  by  fV.  IL  Watson  contr^.  The  argu* 
ment  is  fully  stated  in  the  judgment. 

Cur.  adv.  vult. 


(a)  Before  Lord  Dcnman  C.  J.,  Patlesont  Williams  <iiid  Coleridee  J9i 
VOL.  II. —  G.  D.  M 
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1842.  Lord  Denman   C.  J.,  at  the  sittings  after  this  term 

(Feb.  5),  delivered  the  judgment  of  the  Court  as  follows: — 
This  was  an  action  of  covenant  brought  by  the  plaintiffs^ 
as  survivors  of  three  other  persons,  for  the  breach  of  certain 
covenants  in  a  lease.  The  defendant  set  out  the  whole 
deed  upon  oyer,  and  pleaded  first,  non  est  factum ;  secondly, 
that  the  indenture  was  not  signed  by  the  plaintiffs  and  the 
deceased  persons,  or  any  agent  of  them,  nor  was  there  any 
demise  put  in  writing  and  signed  by  them  or  their  agents. 

The  plaintiffs  demurred  specially.  The  indenture,  as 
set  out  on  oyer,  professes  to  be  made  between  J.  G.  Dur^- 
ham,  clerk,  vicar  of  Newport  Pagnell,  and  master  of  Queen 
Anne^s  Hospital  there,  and  four  other  persons  by  name 
(two  of  them  being  the  plaintiffs),  and  described  as  gover- 
nors of  the  hospital,  of  the  one  part,  and  the  defendant  of 
the  other  part.  It  is  thereby  witnessed,  that  the  said 
master  and  governors  have  demised  and  do  demise :  the 
covenants  by  the  defendant  are  made  to  and  with  the  said 
master  and  governors  and  their  successors,  and  the  covenants 
by  the  lessors  are  by  the  said  master  and  governors,  for 
themselves  and  their  successors.  The  indenture  concludes 
in  these  words,  "  In  witness  whereof,  the  said  master  and 
governors  have  hereunto  affixed  their  common  seal,  and  the 
said  D.  Goodman  hath  hereunto  set  his  hand  and  seal,  the 
day  and  year  first  above  written."  It  appears  therefore  by 
the  record,  that  the  lease  in  question  is  made  by  a  corpora- 
tion, and,  if  so,  no  action  can  be  maintained  upon  it  in  the 
names  of  the  present  plaintiffs,  and  the  defendant  is  entitled 
to  our  judgment  upon  that  ground. 

But  it  is  said  that,  as  the  names  of  the  members  of  the 
supposed  corporation  are  mentioned  in  the  indenture,  those 
persons  as  individuals  may  be  considered  as  parties  to  the 
indenture,  notwithstanding  the  form  of  the  covenants  and 
of  the  concluding  clause  **  in  cujus  rei  testimonium,*'  and 
both  sides  on  the  argument  agreed  that  no  such  corpo- 
ration really  existed.  We  do  not  agree  to  this  view  of  the 
case;  but  we  will  proceed  to  consider  the  questions  which 
arise;  supposing  it  to  be  the  correct  view. 


HILARY  TEEM,  V  VICT.  163 

The  first  question  is,  whether  it  is  necessary,  by  the  Sta-  1849. 
tute  of  Frauds,  that  a  lease  under  seal  should  also  be 
iigned.  The  words  of  the  1st  section  are,  "  all  leases, 
estates,  interests  of  freehold  or  terms  of  years,  or  any  un- 
certain interest  of,  in,  to  or  out  of  any  messuages  &c.,  made 
or  created  by  livery  and  seisin  only,  or  by  parol,  and  not 
put  in  writing  and  signed  by  the  parties  so  making  or  cre- 
ating the  same,  or  their  agents,  thereunto  lawfully  authorised 
by  writing,  shall  have  the  force  and  effect  of  leases  or  estates 
at  will  only.*'  The  plea  in  this  case  is  framed  in  the  very 
words  of  the  plea  in  the  case  of  Cardwell  v.  Lucan  (a),  in 
which  it  does  not  seem  to  have  occurred  to  the  Court  or 
the  counsel,  that  the  words  '^  signed  by  the  parties,"  &c. 
might  apply  only  to  instruments  not  under  seal.  It  is  now 
argued  that,  inasmuch  as  the  previous  words  are  '^  made  or 
created  by  livery  and  seisin  only,  or  by  parol,"  the  distinc- 
tion apparently  intended  to  be  established  by  the  Statute 
of  Frauds  was  between  estates  or  interests  created  by  a 
formal  instrument,  and  those  created  by  mere  matter  in 
pais,  which  roust  be  established  by  the  fallible  recollection 
of  witnesses.  Mr.  Justice  Blackstone^  in  his  Commentaries, 
vol.  ii.  p.  306,  la^fs  it  down  that  the  Statute  of  Frauds  has 
restored  the  old  Saxon  form  of  signing,  and  superadded  it  to 
sealing  and  delivery,  in  case  of  a  deed.  Mr.  Preston,  on  the 
other  hand,  in  his  edition  of  Sheppard's  Touchstone,  fol.  57, 
n.  (94),  treats  this  passage  in  Blackstone  as  a  mistake  from 
not  attending  to  the  words  of  the  statute,  and  holds  it  clear 
that  no  signature  is  necessary  in  the  case  of  a  deed.  It  is 
curious  that  the  question  should  now,  for  the  first  time, 
have  arisen  in  a  court  of  law,  and  perhaps  as  curious  that  it 
is  not  necessary  now  to  determine  it,  for,  although  the  plea 
negatives  signature  only,  and  not  sealing  or  delivery  by  the 
plaintiffs  and  the  deceased,  yet  it  appears  by  the  indenture, 
as  set  out  on  oyer  and  thereby  become  part  of  the  declara- 
tion, that  it  was  not  sealed  by  the  plaintiffs.  It  is  true  that 
one  piece  of  wax  may  serve  as  a  seal  for  several  persons,  if 
(a)SM.&W.  111. 
M  2 
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each  of  them  impresses  it  himself,  or  one  for  ail,  by  proper 
authority,  or  in  the  presence  of  all,  as  was  held  in  Ball  v. 
Dunslerville  and  another {a\  following  Lovelaces  czse{b), 
but  then  it  must  appear  by  the  deed  and  profess  to  be  the 
seal  of  eachy  whereas  here  the  seal  appears  by  the  deed 
and  professes  to  be  the  seal  not  of  individuals,  but  of  a 
corporation.  Therefore,  without  determining  what  is  the 
proper  construction  of  the  Statute  of  Frauds,  we  see  by 
this  record  that  the  indenture  was  not  executed  by  the  plain- 
tiffs and  the  deceased,  which  raises  the  principal  question 
intended  to  be  argued,  namely,  whether,  notwithstanding 
the  want  of  such  execution,  they  can  sue  the  defendant,  who 
has  executed,  for  breaches  of  covenant. 

In  discussing  this  question,  the  covenants  must  be  taken 
to  have  been  made  by  the  defendant  to  and  with  the  plain- 
tiffs and  the  deceased,  which  takes  this  case  out  of  the 
authority  of  Berkeley  v.  Hardy  (c)«  It  is  also  distinguish- 
able from  Cardwell  v.  Lucas  {d)  on  the  one  hand,  and  from 
Rose  y.  Poulton(e)  on  the  other;  from  the  first,  because 
that  was  an  action  by  the  assignee  of  a  supposed  reversion, 
whereas  the  lease  not  having  been  executed  by  the  lessor, 
no  interest  passed  by  it  to  the  defendant,  and  there  was  no 
reversion  expectant  upon  it  which  could  be  assigned;  from 
the  latter,  because  in  that  case  the  covenants  were  in  gross, 
unconnected  with  any  interest  in  land,  and  in  no  way  inci- 
dent either  to  the  possession  of,  or  reversion  in,  another 
thing.  In  other  respects  the  case  of  Cardwell  v.  Lucas  {d) 
is  similar  to  the  present,  for  there,  as  here,  it  appeared  by 
the  record  that  the  defendant  bad  entered  and  enjoyed  the 
premises  for  the  whole  of  the  term  mentioned  in  the  inden- 
ture,  and  the  Court,  in  giving  judgment,  by  no  means  ex- 
clude the  supposition  that  that  circumstance  might  have 
sustained  the  action,  if  it  had  been  between  the  immediate 
parties  to  the  deed.     Neither  does  the  case  of  Soprani  v. 


(fl)  4T.  R.  313. 

(b)  Sir  VV.  Jones,  268. 


(f)  5  B.  &  C.  355;  SX.  8  D.  &  R.  102 


(«/)2M.  &W.  111. 
(e)  2  B.  &  Ad.  822. 
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Skurro  (a)  exclude  such  supposition;  for  that  was  an  action 
of  assumpsit^  and   the   consideration   had   clearly   failed, 
though  it  must  be  admitted  that  the  report  of  the  decision 
lajs  the  law  down  broadiv,  thatj  if  the  lessor  does  not  exe- 
cute a  lease,  no  interest  passes,  and  the  deed  is  void,  and 
the  covenantSi  as  covenants,  void  also.     It  should  however 
be  observed,  that  a  covenant,  being  under  seal,  does  not*by 
law  require  any  consideration  to  support  it,  and,  though  an 
illegal  consideration  may  be  shewn  and  will  vitiate  it,  and, 
if  a  consideration  be  stated  on  the  face  of  a  deed,  a  different 
one  may  be  proved  in  order  to  raise  a  legal  defence,  yet  a 
mere  failure  of  consideration,  which  once  existed,  may  have 
no  more  effect  than  a  total  want  of  consideration  in  the 
first  instance.     Several  cases  are  cited  in  Com.  Dig.  tit. 
Covenant  (F),  to  shew  that  under  circumstances  a  failure 
of  consideration  will  prevent  an  action  of  covenant  from 
being  maintainable,  and  we  are  by  no  means  prepared  to 
deny  this  proposition.     But  in  the  present  case  there  has 
not  been  any  such  failure,  and  therefore  we  are  of  opinion 
that  the  case  comes  within  the  general  rule  laid  down  in 
Com.  Dig.  Fait,  (C  2),  and  the  cases  there  cited,  namely, 
that,  if  one  party  executes  his  part  of  au  indenture,  it  shall 
be  his  deed,  though  the  other  does  not  execute  his  part. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
want  of  execution  by  the  plaintiff  is  no  answer  to  this  ac- 
tion; but,  as  before  stated,  we  cannot  fail  to  see  upon  this 
record  that  the  demise  is  apparently  by  a  corporation,  and, 
as  we  cannot  judicially  notice  that  no  such  corporation 
exists,  we  are  of  opinion  that  the  action  is  brought  by  the 
wrong  parties,  and  that  the  defendant  is  entitled  to  our 
judgment 

IX  Judgment  for  the  defendant. 
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R.  F.  Waters,  Administrator  of  Edmund  Waters, 
January  2Ut.  V-  The  Earl  of  Thanet. 

being  indebted  ASSUMPSIT.  First  count,  on  a  bill  of  exchange  for 
t^o  olerd^ar  ^^®'-»  ^''^^'"  ^^^  defendant  the  Qlh  August,  1803,  upon  one 
bills  of  ex-  Wtkon,  and  accepted  by  him,  payable  six  months  after  date, 
UiefoUowing    *"d  indorsed  by  the  defendant  to  one  Tabe,  and  by  him  to 

written  under-  the  plaintiff's  intestate,  Edmund  Waters. 

takinsi  *'  In 

consideration        Second  count,  on  a  bill  for  465/.  1 35.  of  the  same  date,  and 

of  your  not       j^  other  respects  the  same  as  the  bill  in  the  first  count. 

the  bills,  I  The  third,  which  was   the  material  count,  stated   that 

my7d?oahe    •E^'wwwd  Waters,  the  intestate,  was  the  holder  of  the  two 

Statute  of  Li-  bills  above  mentioned,  which  at  the  time  of  the  promise,  8cc. 

case  of  my        vf^Te  overdue  and  unpaid,  whereof  the  defendant  had  notice, 

being  sued  for  and  thereupon  afterwards,  to  wit,  on  the  13th  August,  1803, 
the  recovery      ,  •  i        .        ,        ^^  .  ,  wtt  ■  i>    ■ 

of  the  amounts  m  consideration  that  Edmund  Waters,  at  the  request  of  the 

^^d*I^h^*^  b'     defendant,  would  not  proceed  against  the  defendant  for  the 

promise  to  pay  recovery  of  the  amount  of  the  said  two  bills  until  the  cir- 

evermy  cir^      cumstances  of  the  defendant  enabled  him  to  pay  the  same, 

cumstonces      the  defendant  then  promised  £.  Waters  to  debar  himself  of 

do  so,  and  I     ^^'  future  plea  of  the  Statute  of  Limitations,  in  case  of  his 

may  be  called  being  sued  for  the  several  amounts  of  the  bills  and  of  the 
upon  for  that     .        "  .  -        ,     ,        ,  , .  • 

purpose"    In    mterest  accrumg   thereon,  and  that  he  would  pay  them 

theTreement  ^^P^^'^^^^y  ^^  conjointly,  with  the  full  amount  of  legal  inter- 

where  issue      est  on  each  and  both  of  the  bills^  whenever  he  might  be 

a  plea^of  the"  called  upon  for  that  purpose,  and  his  circumstances  should 

Statute  of  Li-   enable  him  to  pay  the  same.     Averment,  that  £.  Waters 

Held,  that  the  did  forbear  to  proceed  until  the  30th  November,  1838,  and 

Statute  of        jid  forbear  till  the  S3d  November  to  call  upon  the  defend- 

Limitations  '^ 

began  to  run     ant  for  payment,  when  he  called  upon  defendant  and  required 

d^flTd"anTbl^  him  to  pay.     That,  although,  at  the  time  when  he  was  so 

came  of  ability  called  upon  for   payment,  the   circumstances  of  the  de- 

ihough  The        fendant  enabled  him  to  pay,  he  had  not  paid  either  to  E. 

plaiotiflf  had      Waters  or  the  plaintiff. 

had  no  notice        ^        ,  i-      - 

or  knowledge        Fourth  count  for  mterest. 

of  such  ability, 

and  bad  made  no  demand  of  payment. 
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Pleas :  1.  As  to  the  third  and  fourth  counts,  non  assump-        i849. 
sit     £•  To  the  whole  declaration^  actio  non  accrevit  infri 
sex  annos. 

Replicaiionsy  joining  issue  on  the  first  plea^  and,  to  the 
secood  plea,  that  in  the  liretime  of  E.  Waters,  to  wit,  on  the 
SOth  November,  1838,  E.  Waters,  in  respect  of  the  causes 
of  action  in  the  declaration  mentioned,  commenced  an  action 
in  the  Queen's  Bench,  to  which  the  defendant  appeared  and 
pleaded;  that  E.  Waters  died  in  October,  1839,  during  the 
pendencj  of  the  suit,  whereby  it  abated ;  that  on  the  30th 
December,  I8S9f  the  plaintiiF,  as  administrator  of  K  Waters, 
commenced  his  action  for  the  same  causes  of  action,  and 
that  the  said  causes  of  action  accrued  to  JE.  Waters  within 
six  years  before  the  commencement  of  the  first  action. 

Rejoinder,  that  the  said  causes  of  action  did  not  accrue 
to  E.  Waters  within  six  years  before  the  commencement  of 
the  action  by  him. 

Issue  thereon. 

The  cause  was  tried  before  Lord  Denman  C.  J.,  at  the 
Middlesex  sittings  after  Michaelmas  term,  1840.  The 
plaintiff  put  in  evidence  the  bills  and  the  following  agree- 
ment, purporting  to  be  signed  ''  Henry  Tnfton^  being  the 
name  of  the  defendant  before  he  became  a  peer. 

<<  London,  April  13th,  1803. 

"  In  consideration,''  &c.  (stating  an  agreement  by  £• 
Waters  not  to  proceed  against  the  defendant  on  the  two 
bills  then  overdue),  *^  I  hereby  debar  myself  of  all  future 
plea  of  the  Statute  of  Limitations,  in  case  of  my  being  sued 
for  the  recovery  of  the  amounts  of  the  said  bills,  and  of  the 
interest  accruing  thereon  at  the  time  of  my  being  so  sued; 
and  I  hereby  promise  to  pay  them,  separately  or  conjointly, 
with  the  full  amount  of  legal  interest  on  each  and  both  of 
them,  whenever  my  circumstances  may  enable  me  to  do  so, 
and  I  may  be  called  upon  for  that  purpose.'^ 

Contradictory  evidence  was  given  as  to  the  signature  to 
the  agreement  being  in  the  handwriting  of  the  defendant. 
It  appeared  that  the  defendant  became  of  ability  to  pay  b 
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1842.  1825,  and  succeeded  to  his  present  title  in  April,  1832,  but 
E.  Waters,  who  had  resided  in  France  for  many  years  before 
his  death,  appeared  to  have  had  no  knowledge  of  such  ability 
until  a  short  time  before  the  commencement  of  his  action, 
when  he  accidentally  discovered  that  "  Henry  Tufton/*  the 
drawer  of  the  bills  in  question,  had  become  Lord  Thanet. 
Demand  of  payment  had  been  made  on  the  23d  November, 
1838^  and  the  first  action  was  commenced  on  the  30th  of 
the  same  month.  His  lordship  was  of  opinion  that,  under 
the  circumstances  of  the  case,  the  Statute  of  Limitations 
was  no  defence,  and  the  plaintiff  had  a  verdict  on  the  third 
count  for  3237/'  25.  Id.  Leave  was  given  to  the  defendant 
to  move  to  enter  a  nonsuit. 

Sir  J.  Campbell  A.  G.,  in  Hilary  term,  1841,  obtained  a 
rule  nisi  accordingly,  on  the  ground  that  the  right  of  action 
accrued  as  soon  as  the  defendant  became  of  ability  to  pay, 
whether  such  ability  were  known  to  the  plaintiff  or  not,  and 
without  demand  of  payment  on  his  part,  so  that  the  Statute 
of  Limitations  was  a  bar  to  the  action. 

Sir  fV.  W.  Follett  S.  G.,  Thesiger,  and  Sir  J.  Bayley 
shewed  cause  (a).  The  question  arises  on  the  third  count 
only,  which  is  not  framed  to  recover  the  specific  amount  of 
the  bills,  but  to  recover  damages  for  the  breach  of  a  spe- 
cial agreement.  Christie  v.  Fonsic  (6),  therefore,  where  it 
was  held,  in  an  action  to  recover  the  amount  of  a  promis- 
sory note  payable  on  demand,  that  the  Statute  of  Limita- 
tions ran  from  the  date  of  the  note  and  not  from  the  demand 
of  payment,  is  inapplicable.  Here  the  payment  of  the 
bills  in  question  is  collateral  to  the  agreement,  and  no 
cause  of  action  would  arise  until  the  defendant  had  been 
called  upon  to  pay  them.  A  demand,  therefore,  was  as 
necessary  to  found  a  cause  of  action  as  if  the  agreement 

(a)  At  the  sittings  after  last  Mi-      ridge  and  Wighlman  Js. 
chaelmas  term  (Nov.  26)  befoi-e  (M  iSelw.  N.P.  352(10th  ed.) 

Lord  Denvutn  C.  J.  Williams,  Cole- 
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had  been  that  the  defendant  would  go  to  Rome  *'  when 
called  on''  or  would  pay  a  sum  of  money  to  any  third  per- 
son.    Suppose^  instead  of  agreeing  to  pay  the  amount  of 
these  particular  bills,  the  defendant  had  agreed  to  pay  a 
sum  of  money,  without  reference  to  these  bills,  he  would 
not  be  liable  until  called  upon.     His  undertaking  is  ex- 
pressly to  pay  ''  whenever  my  circumstances  may  enable 
Die  to  do  so,  and  I  may  be  called  upon  for  that  purpose/' 
Two  things,  therefore,  must  have  concurred  before  the 
defendant  became  liable  on  this  agreement ;  both  that  be 
should  be  of  ability  to  pay,  and  that  while  of  ability  he 
should  be  requested  to  pay.    The  statute  would  not  begin 
to  ran  until  both  these  facts  concurred,  which  was  not  until 
1838.     Buckler  v.  Moor{a\  where  TwisdenJ.  said,  'Mf  I 
promise  to  do  a  thing  upon  request,  and  the  promise  were 
made  seven  years  ago,  and  the  request  yesterday,  I  cannot 
plead  the  statute,"  is  still  law.     Collim  v.  Benning  (&)  is  in 
conformity  with  this:  there  ''in  an  indebitatus  assumpsit 
the  plaintiff  declared  on  a  promise  to  pay  on  demand ;  and 
non   assumpsit  infra   sex   annos   pleaded ;   to  which   the 
plaintiff  demurred  ;  because  declaring  on  a  promise  on  de- 
mand he  thought  nothing  was  due  till  demand;  and  he 
should  have  pleaded  non  assumpsit  infra  sex  annos  after 
demand,   or  that  no  demand  was  within  six  years.     Per 
Curiam.     If  the  promise  were  for  a  collateral  thing,  which 
would  create  no  debt  till  demand,  it  might  be  so ;  but  here 
it  is  an  indebitatus  assumpsit,  which  shews  a  debt  at  the 
time  of  the  promise,  therefore   the  plea  is  good."    See 
also   Vin.  Abr.  Limitation  (P)  pi.   14  and  note,   Bill  v. 
Lake{e),   Shulford  and  Borough's  case{d),  Webb  v.  Mar- 
tin (e),    Boyion  v.  Andrews  (J\      The   promise   here   is 
executory,  like  the  promise  to  pay  a  bill  of  exchange  so 
many  months  after  demand  or  sight,  in  which  cases  it  has 
been  held  that  the  Statute  of  Limitations  does  not  begin  to 
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(a)  1  Mod.  89. 
(^)  12  Mod.  444. 
(e)  lletley,  138. 


(d)  Godb.  437. 

(e)  1  Lev.  48. 
(/)  Cro.  Eliz.  136. 


1842. 
Waters 

V. 
TlIANET. 
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1842.  >^un  until  the  specified  period  after  demand  or  sight  has 
elapsed :  Thorpe  v.  Booth  (a),  Thorpe  v.  Coombe  {b),  Holmes 
V.  Kerri8on(c),  Dixon  v.  Nuttal{d). 

The  promise  of  the  defendant^  being  conditional  to  pay 
when  able,  made  it  ncessary  for  the  plaintiff  in  suing  the 
defendant  to  prove  his  ability :  Davies  v.  Smith  (e),  Tanner 
V.  Smart  (f),  Edmunds  v.  Downes  (g).     It  might  have  been 
thought  that  this  would  be  an  unfair  onus  of  proof  to  throw 
upon  the  plaintiiF,  and  thereforei  probably,  it  was  that  the 
wordsi  *'  whenever  I  may  be  called  upon/'  were  introduced 
into  the  agreement^  to  relieve  the  plaintiff  from  the  con- 
tinual necessity,  which  was  supposed  to  exist,  of  watching 
the  defendant's  ability.     It  is  clear,  however,  though  these 
words  did  prevent  the  statute  from  running  against  the 
plaintiff  until  after  demand  by  him,  that  he  never  was,  in 
truth,   under  the   necessity  of  watching  the  defendant's 
ability,  because  the  defendant's  ability  was  a  fact  peculiarly 
within  his  own  knowledge,  and  he  could  have  had  no  be- 
nefit from  the  statute,  until  after  he  had  given  notice  of  his 
ability  to  the  plaintifi^     The  defendant's  own  ability  could 
not  affect  the  plaintiff  until  after  notice,  according  to  the 
ordinary  principles  on  which  notice  is  necessary :  Harris  v. 
Ferrand(h),  Fin.  Abr.  Notice  (A.  2),  pi.  12,  Fysev.  Wake- 
field  (t),  Holmes  v.  Twist  (k).    It  would  be  most  unreason- 
able that  the  defendant  should  be  allowed  to  answer  a  claim 
by  setting  up  a  fact  within  his  own  peculiar  cognisance. 
The  defendant  might  have  received  a  gift  of  10,000/.  with- 
out any  improvement  in  his  circumstances  becoming  at  all 
manifest.     Can  he  be  allowed  to  say  in  defence — ^"True, 
I  am  of  ability  to  pay  now,  so  also  was  I  ten  years  ago, 
though  you  did  not  know  it;  you  ought  to  have  brought 
your  action  sooner,  it  is  now  barred  by  the  Statute  of  Limi- 

(tf)  R.  &  M.  388.  &  R.  549. 

(6)  8  D.  &  R.3I7.  (g)  «  C.  &  M.  469. 

(c)  2  Taunt.  323.  (A)  Hardres,  41,  42. 

(rf)  1  C,  M.  &  R.  307.  (i)  6  M.  &  W.  442. 

(e)  4  Eap.  36.  {k)  Hob.  51. 
(/)  6B.  &C.  609;  5.  C.  9  D 
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tetioiis.'*  It  seems  indeed,  if  importance  may  be  attached  1842. 
to  particular  expressions  in  Davies  v.  Smith  (a),  that  the 
plaintiff  had  only  to  shew  *^  that  the  defendant  was  of  suffi- 
cient ability  to  pay  when  he  was  suedJ'  The  true  reading 
of  the  defendant's  promise  is^  "  I  will  always  pay  whenever 
I  am  able  and  you  require  me.**  The  defendant's  agree- 
ment, under  the  circumstances^  to  debar  himself  of  the 
plea  of  the  statute,  operates  as  an  estoppel,  on  the  princi- 
ples of  the  decision  in  Pickard  v.  Sears  (b), 

Erie  and  Worlley  contr^.  The  Statute  of  Limitations 
"  is  an  extremely  beneficial  law,  on  which,  as  it  has  been 
observed,  the  security  of  all  men  depends,  and  is  therefore 
to  be  favoured (c) \*  and  an  agreement  by  a  man  to  debar 
himself  of  the  statute  is  contrary  to  public  policy  and  void. 

Again,  the  agreement  was  nought,  for  the  plaintiff  was 
not  bound ;  he  might  have  sued  upon  the  bills  immediately 
notwithstanding  the  agreement. 

But,  assuming  the  agreement  to  be  valid,  the  cause  of 
action  upon  it  arose  as  soon  as  the  defendant  became  of 
ability  to  pay.  The  Statute  of  Limitations,  consequently, 
began  to  run  at  that  moment,  although  the  plaintiff  had  no 
notice  of  that  ability,  and  made  no  demand  of  payment. 
The  defendant's  duty  to  pay  had  arisen  before  the  agree- 
ment was  made,  for  the  bills  were  then  overdue;  and  no 
request  is  necessary  to  be  proved  where  the  promise  is  to 
pay,  on  request,  a  direct  debt;  the  action  itself  i«  a  suffi- 
cient request  (J).  The  defendant,  indeed,  by  his  agree- 
ment promised  to  do  less  than  the  law  already  imposed 
upon  him  before  he  made  the  agreement.  He  was  pre- 
viously bound  to  pay  immediately  and  uncouditionally,  and 
by  bis  agreement  he  merely  promised  to  pay  when  he 
should  be  able.  Christie  v.  Fonsic{e)  shews  that,  with 
respect  to  promissory  notes  payable  on  demand,  the  statute 

(a)  4  Esp.  36.  (c)  2  Wms.  Saund.  64,  n. 

(b)  6  A.  &  £.  469 ;  S.C.  2  N.  {d)  1  Wms.  Saund.  33  a,  n.  (2). 
k  P.  488.  (0  1  Selvr.  N.  P.  352,  (10th  ed.) 
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1842.  runs  from  their  date,  and  Norton  v.  Ellam  (a)  establishes  the 
same  point  as  to  notes  payable  on  demand  ''  with  lawful  in- 
terest." The  word  '^  demand/'  therefore,  being  nothing  in 
such  cases,  as  soon  as  the  ability  of  the  defendant  in  this 
case  arose  he  was  bound  to  pay  immediately.  Even  if  de- 
mand of  payment  was  necessary  to  the  plaintiff's  right  of 
action,  he  was  bound  to  make  it  within  a  reasonable  time 
after  the  defendant  became  of  ability :  Holl  v.  Hadley(b). 
With  regard  to  the  want  of  notice  of  defendant's  ability, 
it  is  sufficient  to  say,  that  the  plaintiff  did  not  stipulate  for 
notice.  The  statute  in  this  case  runs  from  the  fact  of 
ability,  just  as  in  cases  of  tort  it  runs  from  the  fact  of  the 
damage,  without  reference  in  either  case  to  the  time  of  the 
plaintiff's  becoming  acquainted  with  the  fac(. 

Cur.  adv.  vuli. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  as  follows: — When  indebted  to  the  plaintiff's  intes- 
tate on  two  overdue  bills  of  exchange,  the  defendant  signed 
a  written  promise  to  him  in  this  form.  (His  lordship  then 
read  the  agreement.)  In  an  action  brought  on  the  two 
bills  and  on  this  agreement,  the  Statute  of  Limitations  was 
pleaded  successfully  to  the  first  two  counts.  On  that  plea 
to  the  third  count  several  questions  arise. 

The  issue  was,  whether  the  right  of  action  accrued  un- 
der thatagreement  within  six  years.  This  was  in  truth  an 
issue  in  law,  no  fact  being  in  dispute.  It  was  strongly 
urged  for  the  defendant  that  this  promise  to  pay  an  actually 
existing  debt  created  no  liability,  and  that  the  introduction 
of  a  demand  was  no  qualification  of  the  promise.  On  the 
other  hand,  the  plaintiff's  learned  counsel  argued  that  the 
right  did  not  accrue  till  demand  was  formally  made.  The 
former  deduced  from  their  position  that  the  statute  became 
a  bar  at  the  end  of  six  years  from  the  date  of  the  agree- 

(n)  3  M.  &  W.  461.         (6)  3  A.  &  £.  758;  S.  C.  4  N.  &  M.  515. 
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nient ;  the  latter  would  suspend  its  operation  till  the  time         1842. 
wheu  the  defendant  became  able  to  pay»  or  rather  the  time 
when  the  defendant  gave  plaintiif  notice  of  such  ability, 
and  also  till  a  demand  was  made. 

On  the  first  point  we  are  clearly  of  opinion,  that  when 
plaintiff  became  of  ability  to  pay,  there  was  a  complete 
right  to  bring  an  action,  and  the  fact  of  bringing  one  was 
a  sufficient  demand.     However  a  previous  demand  may  be 
necessary  to  the  right  of  action,  where  it  is  made  by  the 
agreement  the  period  from  which  the  time  of  the  accruer 
of  the  right  is  to  be  reckoned,  as  e.g.  a  promise  to  pay  two 
years  after  demand  cannot  take  eiFect  till  the  lapse  of  two 
years  from  the  fact  from  which  both  parties  agree  to  com- 
pute them,  the  reason  does  not  apply  where  the  promise  is 
founded  on  a  debt  or  duty,  though   subject  to  another 
condition. 

It  was  clearly  proved  at  the  trial  that  the  defendant  be- 
came of  ability  in  1825 ;  the  demand  was  not  made  till  very 
recently,  but  neither  the  intestate  nor  his  administrator, 
the  plaintiff,  were  shewn  to  have  had  notice  of  that  ability 
till  within  six  years  before  the  action  brought.  Indeed,  it 
was  not  even  then  a  notice  proceeding  from  the  defendant, 
but  knowledge  accidentally  obtained.  Wc  must,  therefore, 
decide  whether  notice  of  ability  is  necessary,  and  whether 
when  the  fact  exists,  but  is  not  known  to  the  creditor,  the 
right  of  action  is  kept  alive  against  the  operation  of  the 
statute. 

This  proposition,  which  is  entirely  new,  is  essential  to 
the  plaintiff's  case.  Of  course  there  can  be  no  authority 
in  its  favor,  and  we  think  that  there  is  as  little  principle. 

We  have  no  power  to  introduce  stipulations  into  con-* 
tracts  which  the  parties  themselves  have  not  made,  unless 
it  is  perfectly  clear  that  the  benefit  -expressly  agreed  for 
cannot  be  obtained  without  some  other  act.  In  such  case 
a  promise  to  do  that  other  act  must  be  implied,  and,  in  the 
present,  if  the  knowledge  of  a  party's  becoming  able  to  pay 
was  of  necessity  locked  up   exclusively  within  his   own 
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bosom,  the  creditor  could  derive   no   benefit  from  such 
promise  to  pay,  unless  the  ability  were  communicated  to 
him,  and  a  strong  argument  arises  in  favour  of  implying  a 
promise  to  communicate.     But  the  knowledge  of  an  im- 
provement in  circumstances  is  by  no  means  of  uecessity 
confined  to  the  party.     It  will  generally  make  itself  knowu 
by  some   outward  appearances,  and   the  unpaid  creditor 
will  commonly  find  out  the  fact.     If  his  evidence  made 
but  a  slight  prim&  facie  case,  a  full  answer  might  be  rea- 
sonably expected  by  a  jury  from  one  to  whom  the  state  of 
his  own  finances  must  be  well  known.     When  a  debtor, 
protected  by  the  statute,  promises  to  pay  whenever  he  may 
be  able,  the  creditor  is  expected  to  be  on  the  watch,  and 
when  he  brings  his  action  must  prove  the  ability  which 
revives  his  right.     The  period  at  which  it  is  revived  is  that 
of  the  fact  taking  place,  not  that  of  his  becoming  acquainted 
with  it.    If  this  is  right,  we  need  not  examine  the  numerous 
other  points  raised  in  argument. 

On  this  ground  it  appears  to  us  that  defendaut  is  entitled 
to  have  a  nonsuit  entered. 

D.  Rule  absolute. 


Mondey,  ClAYTON,  Bart.  V.   CoRBY. 

January  94th, 

In  trespass,  to  TRESPASS  q.  c.  f.  called  Marlow  Common,  and  digging 

fvmrunder"  "P'  t""""'"?  "P  ^^'  ^^^  ^'^y*  ^^^^^  ^^'  thereof,  and  taking 
a  profit ^pren-  and  carrying  away  divers  cart  loads  of  clay  &c.     Pleas  : — 

ur^er  the  Stat.  1*  That  before  and  at  the  said  several  times  when  fcc.  he 
2  &  8  WilL  4, 

c.  71,  to  have  been  enjoyed  thirty  years  ''  next  before  the  commencement  of  ihe  sait," 
the  plaintiff  replied,  tliat  a  life  estate  existed  during  part,  to  wit,  twenty-seven  years  of 
the  thirty  years  in  the  plea  mentioned.  Rejoinder,  that  the  life  estate  did  not  continue 
during  any  part  of  the  said  thirty  years.  Held,  under  this  issue,  that  though  the  life 
estate  did  in  fact  exist  during  part  of  the  thirty  years  next  before  the  suit,  that  the 
defendant  was  entitled  under  the  seventh  section  to  exclude  it  altogether  in  the  com- 
putation, and  that  he  succeeded  on  the  issue  by  shewing  an  enjoyment  of  twenty-five 
years,  and  five  jears,  the  former  before  and  the  latter  after  the  life  estate. 

A  plea  of  emoyment  of  a  profit  li  prendre  for  sixty  years  is  defeated  by  shewing  an 
unity  of  possession  during  part  of  the  time.    That  may  be  shewn  on  a  traverse  of  the  plea. 

Unity  of  title  is  a  prima  facie  case  of  unity  of  possession  (a). 

(o)  See  B.  ace.  Stoit  v.  StoU,  16  East,  351. 
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the  defendant  had  been  and  was  the  occupier  of  a  certain         t843. 

tenement  and  premises,  to  wit,  a  brick  kiln^  with  the  appur- 

tenances^  situate  and  being  in  the  parish  and  county  aforesaid, 

and  that  he  the  defendant^  whilst  he  was  such  occupier  as 

aforesaid,  and  all  the  occupiers  for  the  time  being  of  the  said 

tenements,  with  the  appurtenances,  for  the  full  period  of 

sixty  years  next  before  the  commencement  of  this  suit,  have 

respectively  had  and  enjoyed  as  of  right  and  without  inter- 

mption,  and  he  the  defendant  still  as  of  right  ought  to  have 

and  enjoy  a  right  to  dig,  take  and  carry  away,  in,  out  of,  and 

from  the  said  close  in  which  &c.  so  much  of  the  clay  of  the 

said  close,  in  which  8cc,  as  was  at  any  time  required  by  him 

and  them,  his  and  their  servants,  for  the  purpose  of  making 

bricks  in  and  at  the  said  brick  kiln  in  every  year,  and  at  all 

times  of  the  year,  and  that  he  the  defendant  at  the  said 

several  times  when  &c.  (justifying  under  the  right.) 

£•  That  before  and  at  the  said  several  times  when  8cc.  he 
die  defendant  had  been  and  was  the  occupier  of  a  certain  te- 
nement and  premises,  to  wit,  a  brick  kiln,  with  the  appurte- 
nances, situate  and  being  in  the  parish  and  county  afore- 
said, and  that  he  the  defendant,  whilst  he  was  such  occupier 
as  last  aforesaid,  and  all  the  occupiers  for  the  time  being 
of  the  said  last-mentioned  tenement,  with  the  appurtenances, 
for  the  full  period  of  thirty  years  next  before  the  commence- 
ment of  this  suit,  have  respectively  had  and  enjoyed,  as  of 
right  and  without  interruption,  and  he  the  defendant  still 
as  of  right  ought  to  have  and  enjoy  a  right  to  dig,  take  and 
carry  away,  in,  out  of  and  from  the  said  close  in  which  &c. 
so  much  of  the  clay  &c.  as  was  at  any  time  required  by  him 
and  them  &c.  for  the  purpose  of  making  bricks  in  and  at  the 
said  last-mentioned  brick  kiln,  in  every  year  and  at  all  times 
of  the  year,  and  that  he  the  defendant  at  the  said  several 
times  when  &c.  (justifying  as  before.) 

Replication  to  first  plea,  that  for  the  full  period  of  sixty 
years  next  before  the  commencement  of  this  suit,  the  de- 
fendant and  the  said  occupiers  for  the  time  being  &c«  with 
the  appurtenances,  or  any  or  either  of  them,  did  not  have  or 
cojoj,  as  of  right  and  without  interruption,  a  right  to  dig,  take 
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1842.  and  carry  away,  in,  out  of,  or  from  the  said  close,  in  which 
&c.  so  much  of  the  clay  of  the  said  close  in  which  Sec.  as  was 
at  any  time  required  by  him  or  them,  his  or  their  servants, 
for  the  purpose  of  making  bricks  in  and  at  the  said  brick 
kiln,  in  every  year  and  at  all  times  of  the  year,  in  manner  and 
fbrm  as  the  defendant  hath  in  the  said  first  plea  alleged. 

Replication  to  second  plea,  that  before  and  at  the  time 
of  the  making  of  the  indenture  hereafter  mentioned,  one 
Ifilliam  Clayton,  Esq.  and  who  afterwards,  to  wit,  on  the 
lOth  day  of  May,  A.  d.  1799,  became  and  w*as  duly  made 
and  constituted  a  baronet,  and  from  thence  until  his  death 
as  hereafter  mentioned  was  called  or  known  by  the  title 
or  name  of  or  dignity  of  Sir  William  Clayton,  Baronet, 
was  seised  in  bis  demesne  as  of  fee  of  and  in  the  said  close 
in  which  &c. ;  and  being  so  seised,  afterwards  and  before 
the  commencement  of  the  said  thirty  years  in  the  said  last 
plea  mentioned,  and  before  the  commencement  of  the  hav- 
ing or  enjoying  of  the  said  supposed  right  in  that  plea  also 
mentioned,  to  wit,  on  the  15th  day  of  July,  a.  d.  1785,  by  a 
certain  indenture  then  made  between  the  said  William 
Clayton  of  the  first  part,  Sir  William  East  of  the  second 
part,  Mary  East  of  the  third  part,  Arthur  Annesley  of  the 
fourth  part,  Richard  Aldworth  Neville  and  Francis  Milman 
and  Augmtus  Henry  East  of  the  fifth  part,  which  said  in- 
denture, sealed  with  the  seal  of  the  said  William  Clayton^ 
the  plaintiff  now  brings  into  Court,  after  reciting,  amongst 
other  things,  that  a  marriage  was  intended  to  be  solemniased 
between  the  said  William  Clayton  and  Mary  East,  the  said 
William  Clayton  did  grant,  bargain,  sell,  release,  and  con- 
firm unto  the  said  R.A.Neville  and  Arthur  Annesley,  in 
their  actual  possession  then  being  by  virtue  of  a  bargain 
and  sale  to  them  thereof  made  by  the  said  William  Clayton 
for  5s.  consideration,  by  indenture  bearing  date  the  day  next 
before  the  day  of  the  date  of  the  said  indenture  for  one 
whole  year,  commencing  from  the  day  next  before  the  day 
of  the  date  of  the  said  indenture  of  bargain  and  sale,  and  by 
force  of  the  statute  made  for-  transferring  uses  into  pos- 
session;  and  to  their  heirs,  amongst  other  things,  the  said 


HILARY  TERM,  V  VICT. 

close,  in  tvhicb  &c.  in  the  said  declaration  tnentionedi  to 
have  and  to  hold  the  said  close,  in  which  &c.  with  its  rights, 
members  and  appurtenances  unto  the  said  R.  A.  Neville 
and  Arthur  Annenley  and  their  heirs,  to  the  use  of  the  said 
IF.  Clatfiou  and  his  heirs,  until  the  said  intended  marriage 
should  be  solemnized,  and  from  and  after  the  solemnization 
thereof,  to  the  uses,  upon  the  trusts,  and  for  the  intents  and 
purposes,  and  under  and  subject  to  the  powers,  provisoes, 
limitations,  declarations  and  agreements  thereinafter  limited, 
declared  or  expressed  and  contained,  of  and  concealing  the 
same,  that  is  to  say,  to  the  use  of  the  said  fV.  Clayton  and 
his  assigns  during  his  life,  without  impeachment  of  or  for 
any  manner  of  waste,  and  from  and  after  the  determination 
of  that  estate  by  forfeiture  or  otherwise  in  the  lifetime  of 
the  said   fF.  Clayton,  to  the  use  of  the  said  R.  A.  Neville 
and  jlrthur  Anmsley  and  their  heirs,  during  the  life  of  the 
said    W,  Clayton,  upon  trust  to   preserve  the  contingent 
uses  and  estates  thereinafter  limited  from  being  defeated 
or  destroyed,  and  for  that  purpose  to  make  entries  and  bring 
actions  as  occasion  shall  require,  but  nevertheless  to  permit 
and  suffer  the  said  W,  Clayton  and  his  assigns  to  have,  re- 
ceive, and  take  the  rents,  issues  and  profits  thereof,  to  and 
for  his  and  their  own  use  and  benefit  during  his  life,  and 
from  and  after  his  decease,  then  as  to,  for  and  concerning 
the  said  close,  in  which  &c.  from  and  after  the  decease  of 
the  said  W.  Clayton^  to  the  use  of  the  first  and  every  other 
son  of  the  said  W,  Clayton  by  the  said  Mary  East,  seve- 
rally and  successively,  and  the  heirs  of  the  respective  bodies 
of  such  sons,  every  elder  of  such  sons  and  the  heirs  of  his 
body  issuing  being  always  to  take  before  and  be  preferred 
to  the  younger  of  such  sons  and  the  heirs  of  his  body 
issuing,  and  in  default  of  such  issue,  then  as  to  the  said 
close,  in  which  &c.  to  the  use  of  the  said  W.  Clayton,  his 
heirs  and  assigns  for  ever,  as  by  the  said  indenture  will  more 
fully  appear. 

That  afterwards  and  before  the  commencement  of  the 
sM  thirty  years  in  the  said  last  plea  mentioned,  and  before 
VOL.  II. — o.  D.  N 
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1849.  the  commeucenieut  of  the  having  or  enjoying  of  the  said  sup- 
posed right  therein  also  mentioned,  to  wit,  on  the  l6th  day 
of  July,  A.  D.  1785,  the  said  intended  marriage  was  solem- 
nized between  the  said  W.  Clayton  and  Mary  East^  and 
afterwards,  to  wit,  on  the  1st  day  of  October,  A.  D.  1786, 
the  plaintiff  was  bom  the  first  son  of  the  said  W.  Clayton 
and  Mary,  lawfully  begotten  by  the  said  IV.  Clayton  on  the 
body  of  the  said  Mary. 

That  the  said  Mary  afterwards,  to  wit,  on  the  9th  day  of 
August,  A.  D.  1833,  died,  and  that  the  said  W.  Clayton 
continued  alive,  and  the  said  life  estate  so  created  and  vested 
in  him  as  aforesaid  continued  for  and  during  divers,  to 
wit,  twenty-seven  of  the  said  thirty  years  in  the  said  last- 
mentioned  plea  mentioned,  and  afterwards  and  during  the 
said  thirty  years  the  said  W.  Clayton,  then  called  Sir  Wm. 
Clayton,  Bart.,  to  wit,  on  the  2d  day  of  February,  a.  d. 
1834,  died,  leaving  the  plaintiff  his  eldest  sou  and  heir  him 
surviving,  who  thereupon  then  became  and  was  and  still  is 
seised  in  his  demesne  as  of  fee  of  and  in  the  said  close,  in 
which  &c. 

That  the  having  and  enjoying  of  the  said  supposed  right 
in  the  said  last  plea  mentioned  was  for  and  during  the 
whole  of  the  life  of  the  said  W.  Clayton,  and  for  and  during 
all  the  time  in  that  behalf  in  the  said  last  plea  mentioned, 
without  the  knowledge  or  consent  and  against  the  will  of 
the  plaintiff. 

Rejoinder  to  replication  to  second  plea,  "  That  the  said 
life  estate  in  replication  alleged  to  have  been  created  did 
not  continue  for  and  during  any  or  any  part  of  the  said 
thirty  years  in  said  last  plea  mentioned,  in  manner  and  form 
as  the  plaintiff  has  therein  in  that  behalf  alleged." 

At  the  trial  before  Alderson  B.  at  the  spring  assizes,  1840, 
for  the  county  of  Bucks,  it  appeared  in  evidence  with  regard 
to  the  issue  raised  by  the  second  plea,  on  the  existence  of 
the  life  estate  during  the  period  of  thirty  years  next  before 
the  commencement  of  the  suit,  that  that  life  estate  began 
in  1785  and  continued  until  1834,  but  the  defendant  proved 
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the  enjoymeDt  in  fact  of  the  right  claimed  in  the  plea  twenty*  1842. 
fife  years  before  the  life  estate,  during  the  continuance  of 
it»  and  from  its  cessation  to  the  commencement  of  the  suit. 
The  contest  then  was,  whether  the  life  estate,  existing  as  it 
did  in  point  of  feet  during  twenty-five  years  of  the  thirty 
years  preceding  the  action,  in  point  of  law  must  be  taken  to 
have  been  within  the  period  mentioned  in  the  plea,  or  whe- 
ther, in  computing  that  period,  the  life  estate  was  to  be  alto- 
gether excluded,  as  though  it  and  the  period  of  time  covered 
by  it  had  never  existed. 

With  regard  to  the  issue,  raised  on  the  first  plea,  as  to 
an  enjoyment  of  sixty  years,  it  appeared  that  during  a  great 
part  of  that  period  there  had  been  a  unity  of  title  in  the 
lord  of  the  manor  of  the  servient  tenement  and  of  the  brick 
kiln  in  respect  of  which  the  right  was  claimed.  It  was 
not  proved  affirmatively  that  in  point  of  fact  there  had  ever 
been  any  unity  of  possession  in  him.  It  was  objected,  on 
this  issue,  that  this  proof  was  inadmissible,  or  that  if  ad- 
missible it  was  not  sufficient,  as  there  might  have  been  an 
unity  of  title  without  an  unity  of  possession ;  both,  it  was 
contended,  being  necessary  to  prevent  the  effect  of  the  en- 
joyment by  the  tenant  of  the  dominant  tenement.  The  jury 
found  also,  in  answer  to  a  question  submitted  to  them  by  the 
judge,  that  the  enjoyment  proved  had  not  been  as  of  right. 
The  learned  judge  directed  a  verdict  for  the  plaintiff. 

Biggs  Andrews  obtained  a  rule  to  shew  cause  why  the 
verdict  should  not  be  entered  for  the  defendant,  or  a  new 
trial  had. 

Kelly  and  Byles  shewed  cause  (a).  As  to  the  issue 
joined  on  the  second  plea,  the  plaintiff  is  entitled  to  retain 
his  verdict.  It  would  be  a  strange  mode  of  construing  the 
statute,  to  say  that  **  next  before"  means  thirty  years  ago. 
The  defendant  contends  for  a  right  to  tack  two  periods 

(a)  At  the  sittiDg;s  after  Trinity      man  C.  J.,  Pat  tetany  Williams  and 
term  (Jane  15tb),  before  Lord  Daif     CoUridge  Js. 

n2 
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1842.  together^  one  before  and  one  after  the  life  estate*  but,  if  the 
defendant  can  do  so  at  all,  can  he  do  so  on  this  issue  ?  Does 
the  seventh  section  apply  to  the  time  before  mentioned  in 
the  statute,  as  it  were  destroying  and  obliterating  the  period 
of  disability,  or  does  it  apply  only  to  the  evidence,  supposing 
the  question  to  be  raised  in  the  proper  manner?  Sect.  5 
relates  to  the  pleadings.  It  shews  an  intention  that  all  such 
questions  should  be  raised  on  the  record.  It  requires  the 
replication  to  a  plea  of  user,  under  the  statute,  to  state  spe- 
cially any  disability  or  other  matter  "  not  inconsistent  with 
the  simple  fact  of  enjoyment."  The  rejoinder  ought  to 
confess  and  avoid,  or  traverse.  If  defendant  intends  to  deny 
the  existence  of  any  disability  during  the  period,  in  fact 
immediately  before  the  commencement  of  the  suit,  he  should 
traverse ;  if  he  intends  to  rely,  as  here,  on  the  period  before 
the  disability,  he  should  specially  plead,  affirming  the  new 
matter,  viz.  the  enjoyment  before  the  life  estate  began. 
The  pleading  should  be  either  in  that  form,  or  the  plea 
itself  should  state  the  facts  specially.  It  is  said  the  defend- 
ant would  be  under  a  difficulty,  that  he  would  not  know  the 
precise  circumstances  of  the  title  of  the  servient  owner; 
but  he  may  avoid  that  difficulty  by  pleading  at  common 
law,  or  by  pleading  an  enjoyment  of  sixty  years  under  the 
statute. 

But  in  any  mode  of  pleading,  the  period  to  be  computed 
must  be  that,  in  fact,  which  is  under  the  fourth  section 
expressly  required  to  be  *^  next  before  some  suit  or  action,'' 
and  the  construction  contended  for  by  the  defendant  cannot 
be  put  on  the  words  of  the  statute  or  of  the  plea  without 
doing  them  the  most  extreme  violence,  fl'he  rest  of  the 
argument  on  this  point  as  well  as  the  opposing  argument 
for  the  defendant  is  sufficiently  recited  in  the  judgment  of 
the  Court.] 

On  the  other  issue  Onley  v.  Gardiner  (a)  was  cited  to 
shew  that  unity  of  possession  was  admissible  on  a  traverse 
of  the  enjoyment,  to  shew  that  it  was  not  of  right;  and  Clajf 

(d)  4  M.  &  W.  490. 
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V.  Shackeray  (a)  was  cited  to  shew  that  it  was  as  much  ad^ 
missible  on  a  traverse  of  the  longer  period  as  of  the  shorter. 

Biggi  Andrews  and  Gutming  supported  the  rule. 

Cur,  adv»  vuli. 

Lord  Denman  now  delivered  the  judgment  of  the  Court. 
—-In  this  case  there  were  two  pleas ;  one  stating  the  enjoy- 
ment of  a  right  to  dig  clay  for  making  bricks  for  sixty  years, 
the  other  for  thirty  years. 

To  the  first  plea,  the  plaintiff  replied  denying  the  enjoy* 
ment.  To  the  second,  he  replied^  setting  out  that  before 
the  thirty  years  Sir  W.  Clayton  was  made  tenant  for  life, 
and  that  he  continued  tenant  for  life  during  twenty-seven  of 
the  thirty  years.  The  defendant  rejoined,  denying  that  the 
life  estate  continued  during  any  part  of  the  thirty  years  men* 
tioned  in  the  plea. 

The  principal  question  was  upon  the  second  plea,  which 
we  will  therefore  consider  first.  The  plaintiff  proved  at 
the  trial  that  the  life  estate  began  in  1785  and  continued  till 
1834,  but  the  defendant  proved  the  enjoyment  from  the  year 
1761  till  the  commencement  of  the  action  in  1840,  so  that 
he  shewed  an  enjoyment  for  twenty-five  years  before  the 
life  estate,  and  during  its  continuance,  and  six  years  after  it, 
and  up  to  the  commencement  of  the  action.  The  question 
is,  whether  this  was  sufficient,  or  whether  the  thirty  years 
must  be  the  actual  thirty  next  before  the  commencement  of 
the  action. 

By  the  language  of  the  4th  sect,  of  2  8c  3  WUl.  4,  c.  7 1, 
it  should  seem  that  they  must,  for  it  enacts,  ''  that  each 
of  the  respective  periods  hereinbefore  mentioned  shall  be 
deemed  and  taken  to  be  the  period  next  before  some  suit 
or  action ;"  but  section  7  provides  ''  that  the  time  during 
which  any  person  otherwise  capable  of  resisting  any  claim 
shall  be  tenant  for  life,  shall  be  excluded  in  the  computa- 
tion of  the  periods  hereinbefore  mentioned." 
(a)  S  M.  &  Rob.  244. 
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1849.  The  defendant  contends  that  the  two  sections  are  to  be 

^^^''^  read  together^  so  that  the  period  is  to  be  thirty  years  next 
9.  before  the  action,  excluding,  iu  the  computation  of  those 

CoxBY.       thirty  years^  any  tenancy  for  life. 

The  plaintiff  says,  that,  if  there  be  a  tenancy  for  life 
during  any  part  of  those  thirty  years,  the  time  of  that  te^ 
nancy  is  to  be  excluded,  and  the  thirty  years  cannot  be 
computed  at  all. 

We  think  that  the  defendant's  construction  is  the  true 
one,  and  that  if  the  plaintiff  chooses  to  reply,  and  set  up  a 
tenancy  for  life,  he  excludes  the  time  of  that  tenancy,  and 
drives  the  defendant  to  shew  thirty  years'  enjoyment,  either 
wholly  before  the*  tenancy  for  life,  if  it  be  still  subsisting, 
or  partly  before  and  partly  after,  if  it  be  ended,  as  in  the 
present  case.  A  writ  of  capias  ad  satisfaciendum  must  lie 
io  the  office,  in  order  to  fix  the  bail,  the  last  four  days  before 
the  return,  exclusive  of  Sunday.  If  the  plaintiff's  construc- 
tion of  the  words  of  this  act  be  right,  it  would  by  a  parity 
of  reasoning  be  impossible  to  fix  bail  where  a  Sunday  was 
one  of  the  actual  four  days  before  the  return  of  the  writ ; 
yet  the  universal  practice  is  otherwise. 

But  it  is  said,  what,  if  there  had  been  an  interruption  for 
two  years  during  the  tenancy  for  life  and  within  thirty  years 
before  the  action,  is  the  plaintiff  to  be  deprived  of  the 
benefit  of  such  interruption  i  The  answer  is,  no.  Although 
the  tenant  for  life  cannot,  by  acquiescence  burthen  the 
estate,  he  may  by  resistance  free  it,  and,  if  the  plaintiff 
chooses  to  avail  himself  of  that  resistance,  he  may  traverse 
the  enjoyment  as  of  right  for  thirty  years  and  shew  the  in- 
terruption. The  defendant  will  not  then  be  allowed  to 
shew  the  tenancy  for  life  in  evidence,  in  order  to  avoid  the 
effect  of  the  interruption.  The  seventh  section  is  for  the 
benefit  of  the  plaintiff,  and  unless  he  sets  it  up  by  his  repli- 
cation it  cannot  be  brought  under  the  notice  of  the  Court 
and  jury,  as  appears  by  the  fifth  section,  which  provides, 
''  that,  if  the  other  party  shall  intend  to  rely  on  any  inca- 
pacity or  disability,  the  same  shall  be  specially  alleged  and 
set  forth,  and  shall  not  be  received  in  evidence  on  any 
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general  traverse  or  denial."  The  thirty  years  alleged  in  the 
plea  will  be  the  thirty  years  actually  or  constructively  next 
before  the  coaimenceuient  of  the  suit,  according  as  the 
plaintiff  shapes  his  replication.  We  tbink^  therefore^  that 
the  second  plea  was  proved. 

With  respect  to  the  first  plea,  we  are  clearly  of  opi« 
nion  that  evidence  of  unity  of  possession  was  receivable 
under  the  traverse  of  that  plea,  because  it  went  to  shew  that 
the  enjoyment  was  not  as  of  right.  Onley  v.  Gardiner  (a) 
is  decisive  upon  this  point.  The  question,  however,  still 
remains,  whether  the  evidence  shewed  such  unity  of  pos- 
session. We  are  satisfied  that  it  did,  for  it  appears  that  the 
kiln,  in  respect  of  which  the  right  is  claimed,  has  always,  as 
far  as  the  evidence  extends,  been  the  property  of  the  lord 
of  the  manor,  the  owner  of  the  locus  in  quo,  and  held  by  a 
tenant  under  him.  It  is  said  that  the  lord  may  have  pur- 
chased the  kiln  with  the  right  attached  and  the  tenancy  sub- 
sisting, and  so  never  having  been  in  actual  occupation  of 
the  kiln  the  right  may  still  subsist.  But  we  think  that  such 
a  state  of  things  is  not  to  be  presumed ;  on  the  contrary, 
the  presumption  arising  from  the  evidence  is  rather  that  the 
kiln  is,  and  always  has  been,  parcel  of  ihe  demesnes  of  the 
manor.  The  jury  found  that  the  user  for  seventy-nine  years 
was  not  as  of  right,  and  we  think  that  finding  supported  by 
the  evidence,  which  would  of  itself  dispose  of  the  plea  of 
sixty  years'  enjoyment,  put  in  issue  by  the  replication.  And 
the  jury  also  found  that  the  user  for  sixty  years  was  not  as 
of  right,  that  question  having  been  put  to  them  in  express 
terms  by  the  learned  judge,  and  we  think  that  the  evidence 
warranted  that  finding.  But  with  respect  to  the  plea  of 
thirty  years*  enjoyment,  no  such  issue  is  taken  upon  this 
record.  The  only  issue  arising  out  of  that  plea  is,  whether 
the  tenancy  for  life  continued  during  any  part  of  the  thirty 
years,  and  we  have  already  said  that  we  think  that  issue 
ought  to  have  been  found  for  the  defendant.  The  conse- 
quence is,  that  the  defendant  must  succeed  upon  that  plea, 
(o)  4  M.  &  W.  496. 


184 


1842. 


CASES  IN  THE  QUEEN  8  BENCH^ 

although  he  fails  upoa  the  othefi  upon  evidence  which 
would  equally  have  negatived  the  plea  of  thirty  years  if  a 
proper  issue  had  been  taken.  But  this  is  the  plaintiff's 
own  fault  for  replying  the  life  estate,  instead  of  traversing 
the  enjoyment  as  of  right  for  thirty  years. 

A  doubt  arose  whether  leave  was  reserved  to  enter  a 
verdict  for  the  defendant  on  this  point,  but^  assuming  that 
such  leave  was  reserved,  we  think  that  the  case  ought  to 
go  to  a  new  trial,  in  order  that  either  party  may  have  the 
opportunity  of  raising  the  question  upon  the  record,  if  he 
thinks  it  advisable  to  do  so. 


o. 


Rule  absolute  for  a  new  triah 


Mary  Glynne  Johnson  v.  Isaac  Faulkner  (a). 

Replevin.  The  declaration  stated  that  the  defendant, 
on  the  5th  October,  1840,  in  and  upon  certain  messuages, 
called  See,  and  in  and  upon  certain  rick  yards,  fields,  &c. 
thereunto  belonging,  took  the  goods  of  the  plaintiff,  to  wit, 
2  stacks  of  hay,  part  of  1  other  stack  of  hay,  and  a  cer- 
tain other  large  quantity  of  hay,  to  wit,  20  tons  weight  of 
hay  and  500  trusses  of  other  hay,  20  tons  weight  of  straw 
(a)  Decided  nt  the  sittings  after  term  (Feb.  1). 


Replevin  for 
sfacks  and 
trusses  of  hay, 
and  stacks  of 
oats. 

Avowry, 
that  a  third 
person  was 
seised  of  the 
premises  in 
which  &c., 
and,  being  so 
seised,  he,  by 

indenture,  granted  to  the  defendant  an  annuity  or  rent-chai);e  to  be  charged  upon  and 
issuing  and  taken  from  the  premises,  and  that  in  case  it  should  be  in  arrear,  that  it 
might  be  lawful  for  the  defendant  to  enter  upon  the  premises  to  distrain,  ia  the  same 
manner  as  the  law  directs  in  case  of  rent  in  arrear. 

Ueldf  on  general  demurrer  to  the  avowry,  that  the  grantee  might,  under  2  WUL  3,  c.5, 
and  4  Geo.  9,  c.  28,  and  the  power  in  the  indenture,  take  the  oats  and  hay  in  stacks  or 
trusses,  as  n  landlord,  under  a  distress  for  rent. 

Held  also,  on  objection  that  the  defendant  could  not  distrain  upon  the  goods  of  a 
stranger,  or  of  one  in  possession  under  a  subsistmg  demise  made  previous  to  the  ^rant 
of  the  rent  charge,  and  that,  for  aught  that  nppeared  in  the  avowry,  the  goods  distrained 
might  be  those  of  a  stranger,  or  of  a  person  claiming  under  a  previous  demise — 1,  that 
the  goods  of  u  stranger  were  distrainable  for  such  a  rent-charge  under  such  a  power; 
and  2,  though  the  terms  in  the  avowry,  "  seised  of  the  premises,"  were  not  inconsistent 
with  the  existence  of  a  subsisting  lease,  since  the  possession  of  the  lessee  would  be  .that 
of  the  lessor,  so  that  the  lessor  might  be  said  to  be  "  seised,"  notwithstanding  the  lease, 
yet  that  the  objection  could  not  avail,  because,  if  the  plaintiff  did  hold  under  a  lease 
made  prior  to  the  rent-charge,  he  might  and  ought  to  have  replied  that  fact. 


Johnson 
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and  500  trusses  of  other  straw,  and  1  stack  of  oats^  and         i842. 
unjustly  detained  the  same  &c. 

The  avowry  stated  that  one  Sarah  Whitfield,  in  1802, 
•*  was  seued  of  the  said  premises  for  the  term  of  her  F^^^^eR* 
natural  life/'  and  that  in  1809  she  married  Francis  George 
Ghftme  Johnson,  whereby  they  became  seised  of  the  said 
premises  in  right  of  the  said  Sarah,  land  "  being  so  seised/' 
before  the  time  when  &c.  to  wit,  on  the  4th  September, 
18  k6,  by  indenture  of  that  date,  made  between  the  said 
Francis  George  Glynne  Johnson  and  Sarah  his  wife  of  the 
one  party  and  one  John  Heptinstall  and  one  Isaac  Faulkner 
tlie  defendant  of  the  other  part  (profert),  gave,  granted  and 
confirmed  unto  the  said  John  Hepiinsiall  and  Isaac  Faulhr 
ner  (the  defendant),  their  executors,  administrators  and 
assigns,  one  annuity  or  clearly  rent  charge  or  annual  sum 
of  SOO/.j  to  be  yearly  issuing  and  payable,  and  to  be  charged 
upon,  had,  received  and  taken  from  and  out  of  the  said 
premises  in  which  &c.  and  divers  other  closes  of  land  in 
the  same  county,  in  the  said  indenture  mentioned,  to  have 
and  to  hold,  receive,  perceive,  take  and  enjoy  the  said  an- 
nuity or  clear  yearly  sum  of  300/.,  unto  them  the  said  John 
Heptinstall  and  Isaac  Faulkner,  their  executors  and  admi- 
ministrators,  from  thenceforth  for  and  during  the  term  of 
the  joint  lives  of  the  said  F.  G.  G.  Johnson  and  Sarah  his 
wife,  and  the  said  F.  G.  G.  Johnson  did,  in  and  by  the  said 
indenture,  for  himself,  his  heirs,  executors  and  administra- 
tors, further  grant,  covenant,  promise  and  agree  to  and  with 
the  said  J.  Heptinstall  and  /.  Faulkner,  their  executors 
and  administrators,  in  case  the  said  annuity  of  300/.,  or 
any  part  thereof,  should  happen  to  be  behind  or  unpaid 
by  the  space  of  twenty  days  next  over  or  after  either  of 
the  said  days  or  times  whereon  the  same  was  appointed 
to  be  paid  as  aforesaid,  that  then  and  so  often  and  from 
time  to  time  as  the  same  should  happen,  it  should  and 
might  be  lawful  to  and  for  the  said  J.  Heptinstall  and 
/•  Faulkner,  their  executors  or  administrators,  into  and 
upon  the  said  several  hereditaments^  out  of  which  the  same 


Johnson 

V, 

Fadlkner. 
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was  made  payable  as  aforesaid,  or  any  of  them,  or  any  part 
thereof^  to  enter  and  distrain,  and  the  distress  and  distresses 
then  and  there  found  to  take,  seize,  lead,  drive,  carry  away, 
impound,  detain  and  keep,  sell  and  dispose  of  the  same,  in 
the  same  manner  as  the  law  directs  in  cases  of  rent  in  arrear, 
until  the  said  annuity  and  all  arrears  thereof,  and  all  costs, 
charges  and  expenses  which  might  be  occasioned,  sustained 
or  incurred  for  or  by  reason  or  on  account  of  the  non-pay- 
ment or  undue  payment  thereof,  should  be  fully  paid  and 
satisfied  unto  the  said  J.  Heptinstall  and  /.  Faulkner,  their 
executors  and  administrators,  as  by  the  s^id  indenture  &c. 
will  appear  &c.;  that  after  the  making  of  the  said  inden- 
ture, and  before   the  4th  of  September,   1840,  and  the 
said  time  when  8cc.,  to  wit,  on  the  $9th  of  January,   1825, 
J.  Heptinstall  died.    That  afterwards  and  during  the  lives 
of  the  said  F.  G.  G.  Johnson  and  Sarah  his  wife,  to  wit,  on 
the  4th  of  September,  1840,  150/.  of  the  said  annuity  or 
yearly  sum  for  the  space  of  one  half  of  a  year,  ending  on 
the  4th  September,  1840,  became  and  was  due  and  in  arrear 
and  unpaid,  and  so  continued  due  and  in  arrear  and  unpaid 
for  the  space  of  twenty  days  next  over  and  after  the  day  and 
year  last  aforesaid,  and  from  thence  and  until  and  at  the 
said  time  when  8cc.,  the  said  JP.  G,  G.  Johnson  and  Sarah 
his  wife,  at  the  said  time  when  &c.,  being  alive,  wherefore 
the  defendant  in  his  own  right  well  avows  the  taking  8cc. 
to  satisfy  the  said  arrears  of  the  said  annuity,  yearly  rent  or 
sum.     Verification  8cc. 


General  demurrer  and  joinder. 

The  case  was  argued  in  Michaelmas  term  last  (a)  by 

R.  V,  Richards  for  the  plaintiff,  and  Martin  for  the  de- 
fendant. 
The  argument  is  fully  stated  in  the  judgment. 

Cur.  adv.  vuU. 

(tf)  Nov.  19th,  before  Lord  Denman  C.  J.,  Williams,  Coleridge  and 
Wightman  Js. 
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Lord  Dbnman  €•  J.  now  delivered  the  judgmeut  of  the        i848. 
Court. — His  lordship,  after  reciting  the   pleadings,   pro-      "^-^^^^^"^ 
ceeded  thus : — Upon  the  argument,  the  objection  mainly  ^^ 

relied  upon  by  the  plaintiff  was,  that  hay,  corn,  and  straw,    FAUtiMEa. 
io  stacks  or  trusses,  could  not  be  distrained  at  common 
law^  and  that  the  grantee  of  a  rent-charge  is  not  entitled  to 
the  benefit  of  the  statutes  which  were  passed  for  the  assist* 
ance  of  landlords  properly  so  called* 

We  are,  however,  of  opinion,  that  the  grantee  of  a  rent- 
charge  might,  under  such  a  power  as  that  contained  in  the 
deed,  justify  the  taking  corn,  &c.  in  a  stack  or  in  trusses  as 
a  landlord  under  a  distress  for  rent.  At  common  law, 
when  distresses  were  mere  pledges,  which  the  distrainor 
was  bound  to  re-deliver  back  upon  satisfaction,  nothing 
could  be  distrained  for  rent  but  such  things  as  might  be 
delivered  back  in  the  same  plight  as  when  distrained,  and 
therefore  corn  and  hay  in  sheaves  and  stacks  were  consi- 
dered not  distrainable,  as  they  could  not  be  re*delivered  in 
the  same  condition  they  were  in  when  taken,  though  hay 
or  com  in  a  cart  might  be  distrained  with  the  cart  in  which 
they  were,  as  they  might  then  be  re-delivered  in  the  same 
condition.  But,  as  this  strictness  rendered  the  remedy  by 
distress  in  many  cases  inefficient,  the  statute  STFt//.  3,  sess.  1, 
c.  5,  s.  d,  enables  any  person  having  rent  in  arrear  and  due 
upon  any  contract  to  distrain  sheaves  or  cocks  of  corn  or  hay 
upon  any  stack  or  rick  or  otherwise,  upon  any  part  of  the 
ground  charged  with  the  rent,  and  to  detain  the  same  in 
the  place  where  it  shall  be  found  as  a  distress.  If  this 
were  a  case  between  landlord  and  tenant  properly  so  called, 
there  could  be  no  doubt  but  that  the  distress  of  corn,  &c, 
in  stacks  and  sheaves  would  be  good. 

But  it  was  contended  that  this  statute  did  not  extend 
to  distresses  for  such  rents  as  that  in  question,  but  only  to 
distresses  for  rent  service  properly  so  called,  and  the  case 
oi Miller  V.  Green{a)  was  cited  as  an  authority  in  favour 
of  the  plaintiff.     In  that  case  growing  crops  had  been  dis- 

(a)  S  C.  &  J.  149. 
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trained  for  arrears  of  an  annuity  granted  by  a  deed  con- 
taining a  power  ''  to  distrain  for  arrears  of  the  annuity, 
and  to  dispose  of  the  distress  in  all  respects  as  distresses 
for  rents  reserved  on  leases  for  years  might  be  disposed  of." 
And  it  was  held,  that,  though  the  powers  given  by  the 
S  fVill.  3,  c.  5,  would  extend  to  such  a  case,  the  grantee  of 
the  annuities  could  not  avail  himself  of  the  subsequent 
statute  of  11  Geo,  2,  c.  19*  introducing  a  new  subject  of 
distress  (the  growing  crops).     Without  at  all  impugning 
the  authority  of  that  case,  it  is  sufficient  to  observe  that  it 
does  not  apply  to  the  present.     In  that  case  the  party 
making  cognisance  relied  upon  the  11  Geo.  2,  c.  \9,  which 
is  in  terms  limited  to  **  lessors  or  landlords;*'  in  the  present, 
the  defendant  claims  the  benefit  of  the  2   Will.  S,  c.  5, 
which  is  more  general. 

If  there  were  any  doubt  upon  this  point,  it  would  be  re- 
moved by  the  4  Geo.  2,  c.  28,  s.  5,  which  gives  the  same 
powers  of  distress  in  cases  of  rent  seek  as  in  cases  of 
rents  under  leases,  and  would  therefore  entitle  the  dis- 
trainor for  such  a  rent  as  that  in  question  to  all  the  powers 
given  by  the  precedent  statute  of  £  Will.  S,  c.  5,  even  if  not 
those  given  by  the  subsequent  statute  of  1 1  Geo.  2,  c.  IQ. 

But  it  was  said  that,  however  this  might  be,  the  dis« 
traiuor  could  not  exercise  the  power  of  distress  for  such  a 
rent,  in  the  manner  stated  in  the  avowry,  upon  the  goods 
of  a  stranger,  or  of  one  in  possession  under  a  subsisting 
demise,  made  previous  to  the  grant  of  the  rent-cltarge,  and 
that,  for  aught  that  appeared  in  the  avowry,  the  goods  dis- 
trained might  be  those  of  a  stranger,  or  of  a  person  claiming 
under  a  previous  demise.  The  case  of  Saffery  v.  Elgood{a) 
is  decisive  as  to  the  goods  of  a  stranger  being  distrainable 
for  such  a  rent  and  under  such  a  power ;  and  it  was  con- 
tended by  the  counsel  for  the  defendant  that  the  averment 
in  the  avowry,  that  the  grantor  of  the  rent-charge  was  seised 
of  the  premises  at  the  time  of  the  grant,  was  inconsistent 
with  the  existence  of  a  subsisting  lease  for  years,  or  from 


(a)  1  A.  &  £.  191 ;  5.  C.  3  N.  &  M.  346. 
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year  to  year,  and  that,  if  there  had  been  such  a  lease,  the 
seisin  might  have  been  traversed,  and  that  it  must  therefore 
be  taken  upon  the  pleadings  that  there  was  no  subsisting 
demise  at  all ;  and  that,  if  there  had  been,  the  defendant 
would  not  have  stated  a  seisin  of  the  premises,  but  a  seisin 
t^the  reversion  of  the  premises  expectant  upon  the  deter- 
mination of  the  demise. 

It  is,  however,  quite  clear  that  the  allegation  of  seisin,  so 
far  from  being  inconsistent  with  a  demise  for  years,  may 
be  supported  by  proof  of  it,  the  possession  of  the  lessee 
for  years  being  the  possession  of  the  lessor ;  and,  therefore, 
in  the  present  case,  the  plaintiff  might,  for  any  thing  that 
appears  in  the  avowry,  claim  by  demise  anterior  to  the 
rent-charge  {Com,  Dig.  Seisin,  A.  2,  and  Assise,  B,  4).  But, 
if  the  plaintiff  did  in  fact  hold  under  a  demise  made  prior 
to  the  rent-charge,  he  might  and  ought  to  have  replied  that 
fact.  Upon  this  point  the  case  of  Howell  v.  Bell{a)  is  ex- 
press, and  it  was  so  considered  in  Saffery  v.  Elgood  (6). 

Upon  the  whole,  therefore,  we  are  of  opinion  that  there 
should  be  judgment  for  the  avowry. 
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Judgment  for  defendant. 


(«)  3  Salk. 
Raym.  172. 


136;  S.  C.   1  Ld. 


(6)  1  A.  &  E.  191;  5.C.SN. 
&  M.34(S. 


Smith  v.  Goldsworthy, 

iCeLLY  had  obtained  a  rule  to  shew  cause  why  fifteen 
pleas  should  not  be  added  in  this  case  to  thirty-eight  already 
pleaded,  upon  an  affidavit,  stating  the  application  to  the 
judge  at  chambers  for  leave  to  plead  certain  pleas,  including 
the  thirty-eight  and  the  fifteen,  the  refusal  of  the  application 
as  to  the  fifteen,  and  the  allowance  of  the  thirty-eight 

several  matters,  or  the  judge's  order  upon  which  that  role 


Thundayy 
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A  role  to  &hew 
cause  why 
pleas  should 
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to  those  al- 
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need  not  be 
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reading  the 
rule  to  plead 
was  drawn  up. 
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184S.  Sir  W,  W.FolleU  S.  6*  and  BuU^  who  shewed  cause  (a), 

objected  that  the  rule  to  plead  several  matters^  or,  at  least, 
the  judge's  order,  ought  to  be  before  the  Court,  as  being  the 
GoLMwoRTUY  y^^^  evidcncc  of  what  took  place  at  chambers,  and  because 
this  motion  was  in  effect  an  appeal  against  the  judge's  deci- 
sion there.  They  cited  Souih-Eastern  Maibtay  Company 
V.  Sprott{b),  where  it  was  held  that  a  motion  to  strike  out 
pleas  should  be  in  form  to  rescind  the  judge's  order  allow- 
ing them  to  be  pleaded,  and  the  case  was  allowed  to  go  on, 
merely  because  the  course  adopted  by  the  plaintiff  was  in 
accordance  with  the  pre-existing  usage. 

Kelly  and  J.  W,  Smith  in  support  of  the  rule.  The 
judge's  decision  is  not  questioned  by  this  motion.  On  the 
contrary,  the  defendant  relies  on  it  as  his  only  authority  for 
pleading  the  matters  already  pleaded.  So  far  from  being 
the  best  evidence  of  what  has  taken  place  at  chambers,  the 
rule  to  plead  several  matters  would  not  shew  that  any  appli* 
cation  had  been  made  for  any  pleas  except  the  pleas  allowed. 
South'Eastern  Railway  Company  v.  Sprott  (6)  is  in  favour 
of  the  defendant,  for  it  shews  that,  even  where  the  rule  was 
to  rescind  the  judge's  decision  by  striking  out  the  pleas  he 
had  allowed,  the  Court  thought  that  they  had  power  to 
permit  the  case  to  proceed,  on  the  ground  that  the  course 
there  pursued  by  the  plaintiff  accorded  with  the  pre-existing 
practice.  J  fortiori  the  present  case  ought  to  be  allowed 
to  go  on,  since  it  cannot  be  denied  that  the  course  adopted 
by  the  defendant  here  is  in  accordance  with  that  which  is 
admitted  in  that  case  to  have  been  the  practice  in  all  cases, 
and  which,  in  such  cases  as  the  present,  remains  unaltered. 
[Lord  Denman  C.  J.  said  that,  this  being  a  question  of 
ge'<'€ral  practice,  they  would  communicate  with  the  judges 
of  the  other  Courts  before  proceeding  in  the  rule.] 

u^rd  Denman  C.  J.,  on  the  following  day,  stated  that 

(a)  Before  Lord  Denman  C.  J.,  Paiieson,  Colaidge  and  Wightman  Js. 
(6)  3  P.  &  D.  110. 


Smith 

V. 
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the  other  judges  were  of  opinion  that  the  objection  was  not        1343. 
well  founded,  and  that  this  Court  also  was  of  opinion  that 
the  discussion  of  the  rule  should  be  allowed  to  proceed. 

It  was  agreed,  however,  with  the  permission  of  the  Court,  GoLDswoaTHr 
to  refer  the  matter  to  Wightman  J.,  who  consented  to  dis- 
pose of  it  at  chambers  (a). 

(a)  There  were  similar  rules  in  chambersi  rules  were  drawn  up  by 

other  actions  pending  in  theCkrarts  consent,  for  the  allowance  of  the 

of  Commoo  Pleas  and  Eicbequer,  pleas  ultimateljr  added  under  his 

but  the  parties  ail  acquiescing  in  order, 
Mr.  Justice  IF^ A/man's  decision  at 

D. 


CoNTANT  and  others  v.  Chapman.  Jflj^^4M 

Case  against  the  marshal  of  the  Marshalsea^  for  an  escape  ^  <]ebtor  ar- 
of  a  prisoner  in  custody  on  mesne  process.  country  on 

The  first  count  of  the  declaration  stated,  that  on  the  23d  Jl^^ught^^^ 
of  April,  1836^  the  sheriff  of  Hants  had  arrested  one  Dcur^  self  by  habeas 
noux  for  debt^  on  a  capias  ad  respondendum)  at  the  suit  of  a  judge  in^*^ 

the  plaintiffs;  that  on  the  4th  of  May,  1836,  Darnoux  was  iown,by  whom 

he  was  com- 
brought  by  habeas  corpus  before  Lord  Denman  C.  J.,  and  mitted  to  the 

by  bis  lordship  committed  to  the  custody  of  the  defendant,  ^^^^^i^Vthe 

at  the  suit  of  the  plaintiffs ;  that  the  defendant  accordingly  Marshalsea. 

received  and  detained  Damoux  in  custody  until  the  2d  of  .^^^^^^^  ^^^d 

March)  1837»  when  the  defendant  voluntarily  permitted  him  bis  petition  to 
o-  the  Insolvent 

to  escape  &c.  Court  for  his 

discharge, 
under  7  Geo,  4,  c.  57,  and  that  Court  ordered  that  he  should  be  discharged  as  to  the 
creditor's  debt,  as  soon  as  he  shonld  have  been  in  custody  fifteen  months.  On  this  he 
returned  to  the  marshal's  custody,  and  while  there  was  brought  by  a  habeas  corpus 
com  caus&  before  the  Central  Criminal  Court,  to  plead  to  an  indictment  for  perjury.  He 
pleaded  not  guilty,  and  traversed  to  the  neit  sessions,  but,  as  he  could  not  give  bail 
as  required,  that  Court  committed  him  to  Newgate,  until  dischai^ed  by  due  course 
of  law.  Subsequently  he  was  bailed,  whereupon  the  keeper  of  Newgate,  without  any 
fresh  warrant,  carried  him  back  to  the  Marshalsea,  where  he  was  received  by  the  mar- 
shal. After  this,  and  before  the  expiration  of  the  fifteen  months,  he  escaped.  In  case 
against  tlie  marshal  for  the  escape, 

Held^  that  the  defendant's  cnaige  ceased  when  he  brought  the  prisoner  before  the 
Central  Cnminal  Court,  and  that,  as  it  had  not  been  revived  by  any  fresh  warrant  of 
commitment,  the  custody  of  the  prisoner  at  the  time  of  the  escape  was  illegal.  That 
the  defendant  therefore  was  not  liable,  and  that  his  conduct  in  receiving  the  prisoner 
did  not  estop  the  defendant  from  saying  that  he  had  no  right  to  detain  him. 
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1849.  The  second  count  stated  an  arrest  on  mesne  process  by 

the  sheriff  of  Hants,  and  his  commitment  to  the  Marshalsea 

on  being  brought  up  by  habeas  corpus,  as  in  the  first  count, 

and  then  stated  that  on  the  l£tii  of  May,  1836,  Dartioux, 

while  in  custody  of  the  defendant,  filed  his  petition  for  bis 

discharge,  under  the  7  Geo.  4  and  other  the  Insolvent  Acts, 

and  that  such  proceedings  were  thereupon  had,  that  on 

the  2d  of  July,  1836,  it  was  ordered  by  the  Insolvent  Court 

that  Darnoux  should  be  discharged  out  of  custody,  when 

he  should  have  been  in  custody  for  a  period  not  exceeding 

fifteen  calendar  months  from  the  date  of  filing  his  petition, 

for  fraudulently  concealing  part  of  his  property,  and  that 

he  should  be  confined  within  the  walls  of  the  prison,  and 

not  within  any  rules  or  liberties  thereof;  whereupon  the 

defendant,  as  such  marshal,  declared  Damoux  in  his  custody, 

upon  and  by  virtue  of  the  said  last-mentioned  commitment 

and  the  said  order  of  the  Insolvent  Court,  and  that  the  de« 

fendant  was  then  permitted  by  the  defendant  to  escape^  as 

in  the  first  count  mentioned. 

Pleas:  1.  Not  guilty, 

2.  To  the  first  count,  (after  setting  out  the  order  of  the 
Insolvent  Court  and  the  earlier  proceedings  with  respect 
to  DarnouXf  as  mentioned  in  the  declaration,)  that  whilst 
Damoux  remained  in  the  defendant's  custody  as  last  afore- 
said, to  wit,  on  the  ISth  of  June,  1836,  a  writ  of  habeas 
corpus  cum  causa  issued  out  of  the  King's  Bench,  com- 
manding defendant  to  have  the  body  of  Damoux^  together 
with  the  day  and  cause  &c.  before  his  majesty's  justices  of 
the  Central  Criminal  Court,  on  the  8tli  of  July  then  next, 
at  Justice  Hall,  in  the  Old  Bailey,  then  and  there  to  plead 
to  an  indictment  against  him,  Dnrnoux,  for  perjury,  and  to 
be  further  dealt  with  according  to  law.  That  on  the  day 
last  aforesaid,  in  obedience  to  the  writ,  defendant  had  the 
body  of  Damoux,  together  with  the  day  and  cause  &c. 
before  his  majesty's  justices  of  the  Central  Criminal  Court, 
at  Justice  Hall,  in  the  Old  Bailey,  according  to  the  exigency 
of  the  writ.     And  Damoux  having  pleaded  not  guilty  to 
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such  indictmenty  and  having  traversed  the  same  to  the  next 
sessions  of  the  Central  Criminal  Courts  was  thereupon  by 
the  said  justices  committed  to  Newgate,  until  discharged 
bj  due  course  of  law.  By  virtue  of  which  last-mentioned 
commitment,  one  W,  W.  Cope,  being  then  and  continually 
from  thenceforth  hitherto  the  keeper  of  Newgate^  then 
received  Darnoux  in  his  custody  in  Newgate,  for  the  cause 
last  aforesaid,  there  to  remain  until  discharged  by  due  course 
of  law.  That  Darnoux  hath  not  at  any  time  hitherto  been 
recommitted  to  the  custody  of  him  the  defendant,  absque 
bdc  that  Darnoux  was  at  the  said  time  when  See,  in  the 
first  count  mentioned,  in  the  custody  of  the  defendant  for 
the  causes  in  the  first  count  mentioned,  modo  et  form&. 
Conclusion  to  the  country. 

The  3d  plea,  which  was  to  the  second  count,  did  not 
differ  materially  from  the  preceding  plea. 

Issue  was  joined  on  the  above  pleas. 

The  cause  was  tried  before  Lord  Denman  C.  J.,  at  the 
Middlesex  sittings  after  Michaelmas  term,  1840.  It  ap- 
peared that,  on  the  25th  of  April,  1836,  Darnoux  was 
arrested  in  Hampshire  for  debt,  on  a  capias  ad  responden- 
dum, at  the  suit  of  the  plaintiffs;  that  on  tjie  4th  of  May 
be  removed  himself  by  habeas  corpus  before  Lord  Denman 
C.  J.,  and  was  committed  by  his  lordship  to  the  Marshalsea. 
Several  other  actions  were  then  commenced  against  him  at 
the  suit  of  other  creditors,  and  detainers  lodged  therein. 

On  the  12th  of  May,  1836,  Darnoux  filed  his  petition  to 
the  Insolvent  Court  for  his  discharge,  under  7  Geo.  4,  c.57, 
and  on  the  hearing,  on  the  2d  of  July,  that  Court,  on 
the  ground  that  he  had  fraudulently  concealed  part  of  his 
property,  ordered  his  discharge,  and  that  he  should  be 
entitled  to  the  benefit  of  the  act,  as  soon  as  he  should 
have  been  in  custody  fifteen  months,  from  the  date  of  filing 
bis  petition,  which  fifteen  months  were  to  be  passed  within 
the  walls  of  the  prison.  The  Court  also  issued  at  tho 
same  time  its  warrant,  not  a  warrant  of  commitment,  but 
for  Darnoux*s  discharge,  at  the  end  of  the  fifteen  months. 

\0U  II. — G'  D.  o 
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Upon  this  he  returned  to  the  defendant's  custody,  and  whilst 
he  was  there  he  was  indicted  at  the  Central  Criminal  Court, 
on  the  prosecution  of  the  plaintiff's,  for  perjury,  and  on  the 
8th  of  July,  1836,  he  was  brought  up  by  a  writ  of  habeas 
corpus  cum  caus&  before  the  Central  Criminal  Court,  '*  to 
plead  to  the  indictment,  and  to  be  further  dealt  with  accord- 
ing to  law.*'  He  pleaded  not  guilty,  and  traversed  to  the 
next  sessions.  He  was  then  ordered  to  enter  into  recogni- 
zances and  to  find  sureties,  and  was,  by  order  of  the  Central 
Criminal  Court,  **  for  want  of  sureties,  committed  to  and 
ordered  to  remain  in  bis  majesty's  gaol  of  Newgate,  until 
discharged  by  due  course  of  law."  On  the  following  day 
he  entered  into  the  recognizances  and  found  the  sureties 
required,  whereupon  the  keeper  of  Newgate,  without  any 
fresh  warrant,  carried  him  back  to  the  Marshalsea.  One 
of  the  defendant's  officers  observed  on  this  absence  of  a  fresh 
warrant,  as  an  irregularity,  but  Darnoux  was  notwithstand- 
ing received  back  into  the  custody  of  the  defendant.  Upon 
payment  by  the  plaintiff  of  certain  fees  to  the  defendant's 
officer,  on  the  occasion  of  bringing  Darnoux  up  by  the 
habeas  corpus  to  the  Central  Criminal  Court,  a  sum  was 
included  which  the  officer  stated  would  be  returned  if  Dar^ 
noux  was  not  remitted  back  to  the  Marshalsea,  but  the  sum 
was  not  returned.  The  escape  took  place  in  the  beginning 
of  March,  1837. 

Under  the  direction  of  his  lordship,  the  jury  found  a  ver- 
dict for  the  plaintiffs,  subject  to  a  motion  to  enter  the  verdict 
on  the  second  and  third  issues,  if  the  Court  should  be  of 
opinion  that  the  defendant  was  not  liable,  as  the  prisoner 
had  been  lawfully  taken  out  of  the  defendant's  custody, 
when  he  was  brought  before  the  Central  Criminal  Court, 
and,  there  being  no  fresh  commitment,  had  never  lawfully 
been  remitted  to  the  defendant's  custody. 

In  Hilary  term,  1841,  Sir  J.  Campbell  A.  G.  obtained  a 
rule  nisi  accordingly. 

Sir  W.  W.  Follett  S.  G.,  Hogg^m  and  Griffin  shewed 
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cause  (a).     The  defendant  is  liable  because — 1.  At  the  time         1849. 
of  escape  the  prisoner  was  regularly  in  the  defendant's  cus-      "^""^^ 
tody.     By  the  Habeas  Corpus  Act,  31  Car.  2,  c.  9,,  s.  S,  it  «. 

is  enacted,  that  "  nothing  in  that  act  shall  be  taken  to  ex-  CaAPMAir. 
tend  to  discharge  out  of  prison  any  person  charged  in  debt^ 
or  other  action,  or  with  process  in  any  civil  cause;  but  that 
after  he  shall  be  discharged  of  his  imprisonment  for  such 
his  criminal  offence,  he  shall  be  kept  in  custody,  according 
to  the  law,  for  such  other  suit."  Kept  in  what  custody? 
Obviously  in  the  custody  in  which  he  was  before  he  was 
brought  up  by  habeas  corpus.  What  necessity  could  there 
be  for  a  fresh  commitment  to  the  Marshalsea,  after  the  pri- 
soner had  been  discharged  by  the  Central  Criminal  Court? 
The  custody  in  the  Marshalsea  was  intermitted  for  the  sole 
purpose  of  having  the  prisoner  in  the  criminal  court  to  an- 
swer a  particular  charge,  and,  after  that  purpose  had  been 
satisfied,  the  right  of  the  marshal  to  resume  the  custody  of 
the  prisoner  revived  of  itself.  In  the  9th  direction  in  the 
''  Directions  for  Justices  of  the  Peace  (6)/'  it  is  directed, 
''  that,  if  any  habeas  corpus  come  to  receive  a  prisoner  from 
another  gaol,  the  gaoler  to  take  notice  of  the  offence  for 
which  he  stood  committed  at  the  other  gaol,  and  to  inform 
the  Court,  that,  if  he  shall  happen  to  be  acquitted  or  have 
his  clergy,  he  may  yet  be  remanded  to  the  former  gaol,  if 
there  be  cause." 

2.  As  against  the  plaintiff,  who,  as  creditor,  was  no  party 
to  the  change  of  custody,  the  marshal,  having  chosen  to  re- 
ceive back  the  prisoner  into  his  custody,  is  estopped  from 
saying  that  he  had  no  right  so  to  receive  the  prisoner  in 
custody.  He  did  receive  the  prisoner,  and  was  bound  to 
detain  him.  '*  J.  S.  being  in  execution  in  the  Fleet,  was 
suffered  to  make  a  voluntary  escape,  after  which  he  returned 
again  to  the  Fleet,  and  the  defendant  being  made  warden 
in  the  place  of  the  former  warden,  J.  S.  was  turned  over 

(a)  At  the  sittiDgs  after  last  M.       Wightman  Js. 
T.  (Nor.  27),  before  Lord  Den-         (6)  J.  Kelyng,  4. 
manCJ.,  WiUiamt,  Coleridge  wad 

o2 
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with  the  other  prisoners,  and  afterwards  suffered  to  escape; 
and  the  question  was,  whether  the  voluntary  escape  suffered 
by  the  former  warden  did  not  so  entirely  discharge  the  ex* 
ecution,  that  the  prisoner  could  not  be  retaken^  nor  judged 
in  execution,  by  law,  even  though  he  should  yield  himself 
to  it.  And  it  was  held  that  it  did  not,  and  that  the  pre- 
ceding warden  would  be  chargeable  with  the  escape  suffered 
in  his  time  :*'  3  Bac.  Abr.  £scape,  (E  1),  citing  Leuthal  v. 
LeiitAal(a\  which  was  an  action  of  debt  for  an  escape.  So 
in  Grant  v.  Soutliets{tj),  which  was  an  action  for  false  impri- 
sonment, it  was  held  that  the  plaintiff,  who  had  been  suffered 
to  escape  by  a  former  marshal  of  the  King's  Bench,  might, 
on  a  voluntary  surrender,  be  lawfully  detained  by  the  defend- 
ant, who  was  the  succeeding  marshal.  "  This  act,"  says 
Lord  Coke,  in  2  Inst.  382,  (1 6)  of  the  statute  of  Westminster, 
''  extends  to  all  keepers  of  gaols,  and  therefore  if  one  hath 
the  keeping  of  a  gaol  by  wrong,  or  de  facto,  and  suffereth 
an  escape,  he  is  within  this  statute,  as  well  as  he  ibat  hath 
the  keeping  of  it  de  jure." 


Sir  F.  Pollock  A.  G.  and  Plait  contrs^.  At  the  time  of 
the  prisoner's  escape,  he  was  not  in  the  authorised  custody 
of  the  defendant.  The  sentence  of  the  Insolvent  Court 
under  7  Geo,  4,  c.  67,  s.  48,  with  respect  to  a  fraudulent 
debtor,  merely  postpones  his  enlargement,  it  is  in  itself  no 
commitment.  When  the  sheriff  of  Middlesex  had  the  pri- 
soner in  his  custody,  he  had  him  cum  causis  civil  as  well 
as  criminal;  when  the  criminal  causes  of  detention  were 
over  the  civil  remained,  and  the  sheriff  should  have  conti- 
nued the  detention  for  the  civil  causes,  by  taking  the  prisoner 
as  a  debtor  to  Whitecross  Street  Prison,  as  the  place  of 
civil  custody.  The  marshal  ceased  to  have  any  thing  to  do 
with  the  prisoner's  custody  as  soon  as  he  had  brought  the 
prisoner  to  the  Central  Criminal  Court,  and  he  could  not 
regain  the  right  of  detaining  the  prisoner  except  through 
a  recommitment  or  other  suitable  process.  Suppose  the 
prisoner  had  broken  out  of  Newgate,  could  the  marshal 
{a)  2  Lev.  109.  (b)  6  Mod.  183. 
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have  retaken  him  by  virtue  of  the  prior  commitment?  The 
escape,  in  troth,  took  place  before  the  prisoner  was  delivered 
to  the  marshal  and  in  the  course  of  such  delivery,  for  there 
was  nothing  to  authorise  the  change  of  custody:  Westbys 
case  (a).  The  cases  cited  do  not  apply;  in  those  cases  the 
prisoner  had  escaped  from  the  custody  of  the  marshal,  and 
it  was  the  duty  of  the  marshal  then,  as  it  appears  to  be  now, 
from  the  order  of  this  Court  (&),  made  on  the  appointment 
of  the  present  marshal,  to  retake  all  prisoners  who  had  not 
been  lawfully  discharged  from  the  custody  of  his  prede- 
cessor. Here  the  prisoner  was  lawfully  taken  out  of  the 
defendant's  custody,  and  was  not  lawfully  restored  to  it. 
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CONTANT 
V. 

Chapman. 


Cur.  adv.  vulL 


Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  as  follows  : — This  was  an  action  for  an  escape  from 
the  custody  of  the  marshal,  and  the  point  raised  by  the 
special  plea  to  each  of  two  counts  was,  whether  one  Dar-' 
naux,  at  the  time  of  the  escape,  was  in  the  custody  of  the 
defendant  for  the  cause  in  the  declaration  stated,  which  was 
a  debt  alleged  to  be  due  from  him  to  the  plaintiffs.  The 
defence  at  the  trial  was,  that  he  was  not  in  defendant's  legal 
custody  at  all,  and  of  course  therefore  not  for  the  cause 
above  mentioned.  [His  lordship  then  stated  the  facts  of 
the  case.] 

The  question  is,  what  was  the  character  of  that  custody 
from  which  Darnoux  departed?  Unless  it  was  legal  in 
itself,  or  as  against  the  defendant  by  a  sort  of  estoppel  grow- 
ing out  of  his  own  conduct,  it  could  not  be  a  custody  for  the 
cause  stated  in  the  declaration,  not  a  custody  the  departure 
from  which  by  the  permission  of  the  defendant  could  give 
the  plaintiff  a  cause  of  action  against  him.  And  it  appears 
to  us  clearly  not  to  have  been  in  itself  a  legal  custody.  The 
defendant's  authority  to  detain  Darnoux  in  the  first  instance 
arose  from  the  commitment  consequent  upon  the  first  ha- 
beas corpus,  and  on  this  the  order  and  warrant  of  the  Insol- 
(a)  3  Rep.  71  b,  Ist  Resolation.  (b)  1  A.  &  E.  377. 
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▼ent  Debtors'  Court  bad  no  effect.      Tbat  court  merely 
^"^jTTl      remanded,  and  gave  the  defendant  a  prospective  vrarrant  for 
V.  the  prisoner's  discharge,  which  in  consequence  of  the  escape 

has  never  taken  effect.  One  clear  proof  of  this  is,  that  if, 
immediately  after  the  order,  the  detaining  creditors  had 
agreed  the  defendant  might  have  released  Damoux  with- 
out any  contempt  of  the  court,  indeed  would  have  been 
bound  to  do  so ;  the  only  consequence  would  have  been 
that  Damoux  would  have  lost  the  benefit  of  the  act  in  the 
legal  discharge  from  the  debts  in  his  schedule. 

But,  when  in  obedience  to  the  second  habeas  corpus  the 
defendant  had  brought  Damoux  from  the  Central  Criminal 
Court  and,  that  court  not  remanding  him,  had  taken  him  out 
of  the  defendant's  custody  and  committed  him  to  Newgate, 
the  defendants  charge  of  him  entirely  ceased ;  he  had  no 
more  to  do  with  him  at  that  moment  than  the  sheriff  of 
Hants,  who  had  originally  arrested  him,  and  from  whom  he 
had  received  him.  What  would  become  of  Damoux  w*as 
quite  uncertain ;  he  might  never  find  bail — he  might  on  his 
trial  have  been  convicted,  and  imprisoned  for  more  than  the 
fifteen  months,  or  have  been  sentenced  to  transportation, 
he  might  have  escaped  from  Newgate, — on  all  or  any  of 
these  suppositions  the  defendant  could  have  been  liable  for 
no  escape.  How  then  has  the  defendant's  legal  custody  of 
Damoux  been  revived  ?  Without  any  warrant  or  authority 
the  gaoler  of  Newgate  has  brought  the  prisoner  back  to 
the  defendant's  prison,  and  he  has  received  him ;  the  gaoler 
of  Newgate,  however,  having  no  authority  to  bring  him 
could  confer  on  the  defendant  no  legal  right  to  detain  him. 
And  the  effect  of  the  original  commitment  was  determined 
by  the  authority  of  the  Central  Criminal  Court. 

It  could  scarcely  be  contended  that  during  the  imprison- 
ment in  Newgate  the  prisoner  remained  in  any  sense  under 
the  care  of  the  defendant,  so  as  that  he  was  still  charged 
with  the  cause.  This  could  not  be  contended,  without 
holding  that  the  defendant  would  have  been  civilly  respon* 
sible  for  an  escape  from  Newgate,  but  the  habeas  corpus 
puts  this  out  of  question,  because  it  removed  the  pri- 
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sooer  with  the   cause,  and  the  sheriffs  of  London  became,         1848. 

upon  this  commitment  to  their  prison,  for  the  time  at  least,      ^""^^ 

charged  with  the  cause^  and  then  the  defect  in  the  plaintiffs'  v. 

case  is  the  want  of  any  legal  determination  of  that  charge,     Chapman, 
aod  replacing  it  with  the  defendant. 

It  was  argued  however  that^  as  between  these  parties, 
the  strict  legality  of  the  custody  was  not  material,  and  a 
passage  from  Lord  Coke's  Commentary  on  the  Statute  of 
Westminster  the  ^d,  c.  11  {a),  was  cited,  "  that  this  statute 
extended  to  all  keepers  of  gaols,  and,  therefore^  if  one  hath 
the  keeping  of  a  gaol  by  wrong  or  de  facto  and  suffereth  an 
escape  he  is  within  the  statute^  as  well  as  he  that  hath  the 
keeping  of  it  de  jure.''   But  this  statute  and  the  commentary 
both  suppose  a  committal  by  proper  authority,  and  Lord 
Coke  only  asserts  that  in  such  a  case  the  wrongful  officer 
shall  not  protect  himself,  from  answering  to   the  lord  in 
damages  for  the  escape  of  his  defaulting  accomptant,  by  his 
own  wrongful  usurpation.     This  is  but  just,  the  law  must 
have  the  party  committed  to  the  lawful  gaol  within  the 
county,  and  ought  not  to  suffer  by  the  fact  that  there  is  a 
usurping  gaoler;  but  this  has  no  bearing  on  the  present 
case.     In  Bacon's  Abr.  (Escape),  in  Civil  Cases  escape  is 
defined  to  be  '*  in  general  where  any   person  who  being 
under  lawful  arrest  and  restrained  of  his  liberty,    either 
violently  or  privily  evades  such  arrest  and  restraint,  or  is 
suffered  to  go  at  large  before  delivered  by  due  course  of 
law  ;*'  and  under  the  letter  A  are  collected  several  cases  to 
shew  what  is  meant  by  lawful  arrest,  from  which  it  appears 
that  the  distinction  is  between  process  voidable,  and  erro- 
neous but  unreversed,  which  the  gaoler  is  bound  to  respect, 
and  is  therefore  protected  by,  and  process  void  or  no  pro- 
cess; and  this  seems  highly  reasonable.     Upon  this  dis- 
tinction the  case  of  Shirley  v.  Wright  (h)  entirely  proceeded; 
but  the  case  of  Bourne  v.  Cooling  (c)  is  very  material  to  this 
point;  that  was  escape,  against  the  marshal,  of  a  prisoner 

(fl)  *i  Inst.  382  (J  6).  (c)  2  Show.  17,  pi.  10. 

(b)  2  Ld.  Raym.  775. 
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1842.         turned  over  from  the  Fleet;  the  declaration  alleged  that 
"""^^^^^      virtute  brevis  de  habeas  corpus  directed  to  the  warden  he 
^.  was  debito  oiodo  commissus  to  the  King*8  Bench,  and  the 

Chapman.     Court  arrested  the  judgmenti  because  "  it  does  not  appear 
that  he  was  committed^  for  he  cannot  be  committed  by  ao 
habeas  corpus."    Here  then  there  was  a  habeas  corpus  to 
bring  the  plaintiff  up  from  the  Fleet,  and  he  must  have  been 
received  by  the  marshal,  yet  the  Court  held  that  the  want  of 
a  committal  made  his  evasion  no  escape  to  charge  the  mar- 
shal.    The  case  of  Boothman  v.  Earl  of  Surry  {a)  seems 
to  establish  the  same  principle  and  prove  something  like 
the  converse  of  this  case ;  there  the  defendant,  who  was  the 
chief  bailiff  of  a  liberty,  and  under  a  mandate  from   the 
sheriff*  had  arrested  a  debtor,  and  had  him  in  his  custody 
in  the  gaol  of  his  liberty,  was  held  liable  to  an  action  for  an 
escape  for  removing  him  out  of  the  liberty  into  the  custody 
of  the  sheriff,  and  placing  him  in  the  county  gaol  without 
the  authority  of  any  habeas  corpus  or  other  writ  for  his 
removal.     Ashurst  J.  says,  ''  the  execution  was  complete 
by  the  defendant  arresting  the  prisoner  within  his  bailiwick ; 
if  io,  the  prisoner  could  not  be  removed  to  the  sheriff  of  the 
county  without  some  legal  warrant.    This  is  as  much  an 
escape  in  the  defendant  as  if  he  had  removed  the  prisoner 
into  any  other  county."     Yet  here  the  removal  was  in  fact 
in  furtherance  of  and  might  seem  to  complete  the  execu- 
tion of  the  ca.  sa.  to  the  sheriff;  so  jealous   is  the  law  of 
any  interference  with  the  liberty  of  the  subject  without  law- 
ful warrant.    According  to  this  case  the  sheriff,  whose  offi- 
cer the  keeper  of  Newgate  is,  was  guilty  of  an  escape  in 
bringing  Darnoux  to  the  marshal,  and  if  he  had  escaped 
already  how  could  the  marshal  be  also  guilty  of  an  escape  ? 
We  conclude  therefore  that,  unless  the  defendant  be  pre- 
cluded by  his  own  conduct  from  questioning  the  legality  of 
the  custody   from  which   Darnoux  escaped,    this   action 
cannot  be  maintained,  and  the  course  of  argument  used  and 
the  authorities  cited  have  already  nearly  disposed  of  that 
latter  point.     The  evidence  here  shews  that  the  defendant 

(fl)  S  T.  R.  5. 
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by  his  deputy  was  aware  of  the  irregularity  and  yet  received        1842. 
the  prisoner.     In  every  case;  in  which  the  gaoler  contests 
the  liability  for  an  escape,  the  latter  circumstance  must  have 
occurred,  and  it  is  hardly  to  be  suppC^sed  that  in  any  case 
he  can  be  ignorant  of  the  fact  that  there  has  been  no  war- 
rant or  other  authority  for  his  receiving  the  prisoner ;  the 
legal  consequences  of  that  fact  it  is  not  material  whether  he 
knows  or  not,  as  ignorance  of  them  would  not  excuse  him 
if  sued  by  the  prisoner  for  false  imprisonment,  knowledge 
of  them  ought  not  to  prejudice  him  in  an  action  for  letting 
him  go.     The  cases,  indeed,  cited  before  were  cases  in 
which  the  objection  now  urged  arose  on  the  record,  and 
there  was  no  room  for  any  presumption  of  fact;  here  it  will 
be  said  that  it  must  be  presumed  against  the  defendant, 
and  that  he  is  precluded  by  his  own  act  from  contravening, 
that  there  was  a  sufficient  authority  for  his  detention  of 
Darnoux.    All  the  evidence  in  the  cause  shews  that  this 
would  be  a  presumption  against  the  fact ;  yet,  if  the  plain- 
tiffs had  been  prejudiced  by  the  defendant's  conduct,  the 
rule  on  which  we  have  frequently  acted  might  have  applied, 
but  there  is  no  ground  for  alleging  this.     If  the  defendant 
had  no  authority  to  receive,  the  keeper  of  Newgate  had  no 
authority  to  bring;  the  escape  had  already  taken  place,  and, 
as  it  was  clearly  a  voluntary  one,  the  sheriff  could  not  have 
retaken  or  detained  Damoux ;  and,  if  the  defendant  knew 
that  he  had  no  authority  by  law  to  receive,  he  must  be  taken, 
in  fairness,  to  have  known  also  these  other  concurring  cir- 
cumstance.    He  therefore  knowingly  receives  an  escaped 
prisoner,  whom  he  knows  also  that  he  cannot  lawfully  de- 
tain.    There  is  no  evidence  that  the  prisoner  objected,  the 
act  of  receiving  therefore  w^as  not  unlawful.     But  we  think 
this  did  not  bind  the  defendant  as  against  the  present  plain- 
tiffs even  to  do  an  unlawful  act,  which  the  detention  against 
the  will  of  the  prisoner  would  have  been,  and  thereby  ex- 
pose himself  to  an  action  for  false  imprisonment. 

Upon  the  whole,  therefore,  we  think  the  rule  should  be 
absolute. 
J)^  Rule  absolute. 
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1849. 


The  Queen  v.  The  Archbishop  of  York  and  Dr.  Joseph 

PHlLLIMORE(a). 

By  3  &4  Vict.  Sir  W.  W.  FOLLETT,  in  Easter  term  last  (May  the  8th), 

^'nocrimtnal    obtained  a  rule,  calling  upon  the  archbishop  and  Dr.  Phitii^ 

niU  or  pro-       more,  his  commissary,  to  shew  cause  why  a  writ  of  prohibitioa 

againsfa  clerk  should  not  issue  to  prohibit  them  from  proceeding  further  in 

for  any  offence  ^|,^  matter  of  certain  charges  of  simony  and  simoniacal  prac* 
against  the  .       . 

laws  ecclesias-  tices  against  William  Cockburn,  D.D.,  or  from  carrying  into 

tical,  shall  be    execution  or  otherwise  giving  effect  to  the  sentence  of  depri- 

any  ecclesias-   vation,  pronounced  by  the  archbishop  against  Dr.  Cockbum. 

otberwUe^han      ^^  appeared  from  the  affidavits  in  the  case,  that,  on  the 

is  hereinbefore  8th  of  January,   1841,  the  archbishop  issued  his  letter  of 

By  sect.  25,  citation  to  the  dean  and  chapter  of  York  cathedral,  in  the 

"  nothing  m      following  form :  "  Whereas,  in  order  to  inquire  into  errors 

this  act  con-  ®      .  .  '  / 

tained  shall  be  and  correct  irregularities,  and  to  hear  and  determine  matters 

^ff"^t^n  ^^  ^°  dispute,  concerning  whioh  complaint  has  been  made  to 
authority  over  us,  we  intend  (God  willing)  to  exercise  our  office  of  visitor 
their  re^C'  ^^^'  7^"  ^^^  ^^^^  ^"^  chapter  of  the  said  church,  therefore, 
live  provinces  by  the  tenor  of  these  presents,  we  inhibit  you,  from  the  day 
which  the  '  of  the  receipt  hereof  (pending  our  visitation),  from  doing 
archbishops  or  anything  to  the  prejudice  of  our  jurisdiction,  under  pain  of 
England  and  the  law  and  contempt  thereof,  and  by  the  tenor  of  the  same 
now  according  P'^'C"^*  ^®  peremptorily  cite  you  the  dean  and  chapter  of 
to  law  exercise  the  said  church,  and  enjoin  you  to  cite,  or  cause  to  be  cited 
without  pro^    peremptorily,  all  and  singular  the  brethren  and  canons  of  the 

cess  in  court."  g^id  church,  together  with  your  registrar  and  those  of  your 

Where,after     ^  ,.  ...j.^..^ 

the  passing  of  officers  whose  presence  may  be  required  in  the  busmess  of 

^^^hb^^h^"  t  ^^^  ^^^^  visitation;  that  you  and  each  of  you  appear  before 
his  visitation,    US  or  Our  commissaries  or  commissary,  in  the  chapter  house 

received  a 

charge  of  si-  (a)  Decided  in  Trinity  term  last  (June  19). 

mony  against 

a  clerk,  and  pronounced  sentence  of  deprivation  against  him,  and  interdicted  him  from 

exercising  his  functions  on  pain  of  the  greater  excommunication : 

Held,  that  the  proceeding  ought  to  have  been  conducted  in  the  mode  directed  by  the 
statute,  because  it  was  a  criminal  proceeding  and  in  courts  within  the  words  of  sect.  23, 
and  was  not  within  the  reservation  of  sect.  95,  because  the  power  of  depriving  '<  per- 
sonally and  without  process  in  court"  did  not  belong  to  the  archbishop  before  the 
statute;  and  this  Court  prohibited  the  archbishop  from  enforcing  the  sentence. 
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of  the  said  cathedral  church,  on  Monday^  the  18th  day  of        1843. 
Jaottary,  between  the  hours  of  8cc.,  with  continuation  and    ^'^^^ 
prorogation  of  time  and  place  (if  need  be),  canonicaliy  to  «. 

receive  and  humbly  to  submit  to  our  intended  metropolitical  Archbishop  of 
▼iaitation  examinations^  due  corrections  and  wholesome  ad- 
monitions, and  then  and  there  respectively  to  exhibit  (if 
required)  your  statutes,  foundations,  ordinances,  privileges, 
collations,  letters  of  orders,  and  other  muniments  whatever, 
relating  to  your  dignities  and  prebends ;  and  also  to  pay  the 
procurations  due  on  this  our  primary  metropolitical  visita^ 
don,  and  further  to  do  and  receive  what  the  business  and 
natore  of  such  a  visitation  require;  and  we  also  enjoin  you, 
on  the  above-mentioned  day,  hours  and  place,  to  produce  a 
certificate  to  us,  or  our  commissaries  or  commissary,  by 
your  letters  patent,  setting  forth  the  day  of  your  receipt  of 
these  presents,  and  all  which  you  have  done  in  pursuance 
thereof,"  &c.  &c. 

The  archbishop  attended  at  the  cathedral  on  the  18th  of 
January,  to  hold  his  visitation  accordingly,  when  Dr.  Cock- 
burn,  the  dean  of  York,  and  certain  other  members  of  the 
chapter  appeared,  and  the  archbishop  ordered  certain  articles 
of  inquiry  to  be  delivered  to  the  dean  and  canons  of  the 
cathedral,  and  appointed  Dr.  PhiUimore  his  commissary  to 
prosecute  the  visitation. 

The  articles,  which  were  twenty  in  number,  contained 
inquiries  concerning  the  fabric  lands  of  the  church,  the  pro- 
gress of  its  repair,  the  performance  of  divine  service  therein, 
the  residence  of  the  canons,  and  other  similar  matters.  The 
nineteenth  article  of  inquiry  was,  ''  Are  the  chancels  of  the 
churches  and  chapels  belonging  to  the  dean  and  chapter, 
and  the  other  members  of  your  body,  in  good  and  sufficient 
repair?" 

The  business  of  the  visitation  was  continued  on  the  three 
following  days,  and  was  then  adjourned  until  the  25th  of 
February. 

On  the  21  St  of  February,  the  commissary.  Dr.  PhiUimore, 
addressed  the  following  letter  to  Dr.  Cockbum,  the  dean ; 
''It  waa  only  by  yesterday's  post  that  I  received  Mn  Dixon* s 
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1849.         answers  to  the  articles  of  inquiry  exhibited  at  the  commence- 

"""^^^^^      ment  of  the  visitation.     The  answer  to  the  nineteenth  article 
The  Queen     .       ,  ,  •  .  i    .  .  .    4. 

,;.  involves  a  charge  against  you,  which  has  not  been  before 

Arcl^isliop  of  brought  to  my  notice,  and  which  is  of  so  serious  a  nature 
that  I  enclose  a  copy  of  it  for  your  perusal,  that  you  may 
be  prepared  with  a  reply  to  it,  wlien  we  resume  the  business 
of  the  visitation  on  Thursday  next."     The  answer  inclosed 
of  Mr.  Dixon,  who  was  one  of  the  canons  of  the  cathedral* 
to  the  nineteenth  article,  was  as  follows :  '^  The  churches 
belonging  to  the  patronage  or  jurisdiction  of  the  dean  and 
chapter  are  many  of  them  situated  in  other  counties.     The 
chancels  of  the  appropriated  vicarages  are  usually  left,  by 
the  provision  of  the  leases,  to  the  charge  of  the  lessees. 
The  presentations  to  the  vicarages  in  the  dean's  patronage 
are  usually  sold,  but  whether  any  portion  of  the  purchase- 
money  has  been  applied  to  repairs  or  other  local  purposes 
does  not  appear.'* 

The  business  of  the  visitation  court  was  proceeded  with 
on  the  25th  of  February.  The  dean  did  not  atteud.  Mr. 
Dixon  attended,  and,  being  called  upon  to  state  the  particu- 
lars of  his  charge  against  the  dean,  read  them  from  a  written 
paper.  The  court  met  again  on  the  following  day,  and  was 
then  adjourned  to  the  23d  of  March,  for  the  express  pur- 
pose of  inquiring  into  the  truth  of  the  charge  against  the 
dean,  who  was  served,  about  the  20th  of  March,  with  a 
monition,  requiring  him  generally  to  appear  at  the  visitation 
on  the  23d,  but  stating  nothing  relative  to  the  charge  against 
himself.  On  the  11th  of  March,  however,  the  archbishop 
had  sent  a  letter  to  the  dean,  desiring  him  to  be  present  at  the 
visitation  on  the  23d,  to  meet  Mr.  Dixon*s  charge,  but  the 
dean  was  never  served  with  any  citation  or  process  from  the 
court,  requiring  him  to  attend  and  auswer  the  charge. 

On  the  23d  of  March,  the  visitation  was  continued  by 
the  commissary,  when  the  dean  and  Mr.  Dixon  and  other 
canons  were  present.  The  commissary  then  called  on  Mr. 
Dixon  to  proceed  to  sustain  his  presentment  against  the 
dean  for  simoniacal  practices.  Upon  this  the  dean  protested 
against  the  jurisdiction  of  the  commissary.    The  commissary 
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decided  to  proceed  with  the  inquiry.     The  dean  frequently         I84a. 
interrupted  the  proceedings,  notwithstanding  the  adnioni-    fj^^^^T^ 
tions  of  the  commissary,  and  was  eventually  pronounced  v, 

contumacious  and  in  contempt.  The  dean  then  left  the  Archbishop  of 
court,  and  did  not  attend  it  again  during  that  or  any  other 
subsequent  meeting.  The  commissary  then  proceeded  on 
that  and  the  two  following  days  to  hear  viv&  voce  evidence 
on  oath  in  support  of  the  charge,  which  was  prosecuted  by 
an  advocate  of  the  Consistory  Court  of  York  on  behalf  of 
Mr.  Dixon.  The  Court  was  afterwards  adjourned  till  the  1st 
of  April.  On  that  day  a  barrister  appeared  on  behalf  of  the 
dean,  to  argue  that  he  ought  not  to  have  been  pronounced 
in  contempt,  but  the  commissary  decided  that  the  dean  was 
in  contempt,  and  must  appear  personally  to  purge  his  con- 
tempt, before  counsel  could  be  heard  in  his  behalf.  The 
visitation  was  resumed  on  the  ^d  of  April,  when  the  com- 
missary delivered  his  judgment  upon  the  charge  of  simony 
presented  against  the  dean,  and  declared  that  it  had  been 
proved,  and  for  that  offence  as  well  as  for  contumacy  pro- 
Doonced  sentence  of  deprivation  against  him.  He  then 
adjourned  the  visitation  to  the  cathedral,  and  the  archbishop, 
to  whom  the  evidence  had  been  previously  read  over^  being 
there  present,  and  having  been  informed  by  the  commissary 
of  the  grounds  of  the  said  judgment,  delivered  it  to  be  read 
by  the  actuary,  and  after  it  had  been  read  affixed  his  sig- 
nature to  it. 

The  judgment,  after  reciting  the  proceedings  at  the  visita- 
tion, pronounced  the  dean  guilty  of  simoniacal  practices, 
which  were  set  out,  and  also  of  contumacy  and  contempt^ 
and  then  concluded  thus  : 

"  Therefore  we  the  said  Edward  Archbishop  of  York  do 
pronounce^  decree  and  adjudge,  that  the  said  very  Reverend 
WiUiam  Cockburn,  dean  of  the  said  cathedral  and  metropo- 
litical  church  of  Saint  Peter  of  York  aforesaid,  ought  of  right 
and  by  law  to  be  deprived  and  deposed  of  and  from  all  honour 
and  dignity  and  his  place  of  the  cathedral  church  of  Saint 
Peter  of  York  aforesaid,  with  all  and  every  of  its  rights  and 
appurtenances,  and  of  and  from  all  decanal  office,  duty  and 
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1849.        administration^  and  from  all  and  every  ecclesiastical  benefice 

Th^^*^       within  the  province  of  York  aforesaid^  and  by  these  presents 

V.  we  do  monish  and  interdict  him,  that  he  shall  not  in  or  for 

^^ORK^'*  '^^  the  future  wear,  use  or  put  on  the  habit  and  dress  fit  and 
proper  for  the  decanal  order,  and  such  as  is  usual  to  be 
worn  and  put  on  by  the  deans  of  the  said  United  Church  of 
England  and  Ireland,  and  that  he  shall  not  presume  to  use 
any  other  decanal  ensigns,  under  the  pain  of  sentence  of 
the  greater  excommunication  to  be  inflicted  upon  him  the 
said  very  reverend  &€.,  and  this  and  all  and  singular  other 
the  premises,  we  do  pronounce,  decree  and  declare,  by  this 
our  definite  sentence,  or  final  decree,  which  on  this  visita- 
torial proceeding  we  do  make,  read,  and  promulgate,  by 
these  preseuts.     In  testimony  whereof,  we  have  caused  our 
archiepiscopal  seal  to  be  afiixed  to  these  presents.     Read 
and  given  in  the  chapter  house  of  the  cathedral  and  metro- 
political  church  of  Saint  Peter  of  York,  this  2nd  day  of 
April,  1841." 

After  this  sentence  the  visitation  was  adjourned  to  the 
14th  of  May. 

The  affidavits  in  support  of  the  rule  also  stated,  that  a 
written  statement  of  the  particulars  of  Mr.  Dixon*s  charges 
signed  by  him,  and  bearing  date  the  3 1st  of  March,  was  de- 
livered to  the  deputy  registrar  of  the  archbishop  on  the  1st 
of  April,  and  then  filed ;  and  that  the  answer  of  Mr.  Dixon 
to  the  19th  article  of  the  interrogatories  was  the  foundation 
of  the  proceedings  against  Dr.  Cockbum. 

Dr.  Cockbum  made  affidavits  stating  that  no  notice  of 
any  intention  to  issue  any  commission  under  the  hand  of  the 
Archbishop  of  York,  pursuant  to  the  provisions  of  the  3 
&  4  Vici.  c.  86.  s.  3,  containing  an  intimation  of  the  offence 
with  which  he  was  charged,  together  with  the  name,  addition 
and  residence  of  the  party,  on  whose  application  such  com- 
mission was  about  to  issue,  had  been  sent  to  the  deponent; 
that  all  the  proceedings  at  the  visitation  were  held  before 
the  commissary,  and  not  before  the  archbishop  himself,  with 
the  assistance  of  three  assessors,  as  required  by  the  11th 
section  of  the  act ;  that  the  deponent  had  never  been  cited 
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to  appear  at  the  visitation  in  the  matter  of  any  charge  of        1049. 
simoDj;  that  no  libel  or  articles  were  ever  delivered  to  the      ^-^v-^/ 
court  of  visitation,  or,  if  delivered  at  all^  vi^ere  not  delivered       ^  ^ueen 
ontil   after  the   witnesses  had   been   examined,  and  that  Archbishop  of 
deponent  had  never  been  called  upon  to  answer  to  any  libel 
or  articles  on  oath  or  otherwise,  and  that  no  day  was  assigned 
to  him  (q$  his  answer,  or  for  his  proofs  and  interrogatories. 
It  appeared  also  that,  before  sentence,  application  had 
been  made  to  the  Lord  Chancellor  to  prohibit  the  arch* 
bishop   from   proceeding  with   the  inquiry,   and   that  his 
lordship  had  dismissed  the  application,  on  the  ground  that 
the  archbishop  had  a  right  to  inquire  into  the  conduct  of 
his  clergy,  and  that  the  Court  could  not  suppose  that  he 
would  proceed  beyond  inquiry. 

The  grounds  on  which  the  rule  was  obtained  were.  First, 
that  generally  the  ordinary  as  vbitor  had  no  jurisdiction  to 
deprive. 

2.  That,  if  this  general  authority  did  exist,  it  could  not 
be  exercised  by  the  archbishop  over  the  dean  and  chapter 
of  York,  because  the  peculiar  constitution  of  the  latter 
body,  as  appeared  by  a  bull  of  Pope  Cekstine  the  Third, 
and  by  ancient  compositions  between  the  archbishop  and  the 
dean  and  chapter,  exempted  the  latter  from  such  visitato- 
rial jurisdiction. 

3.  That,  whatever  might  have  been  the  case  formerly, 
shice  the  3  8c  4  Fid.  c.  86,  the  proceedings  on  a  charge  of 
simony  must  be  conducted  as  directed  by  that  statute,  and 
the  proceedings  now  in  question  were  void. 

Cause  was  shewn  in  Trinity  term  last  (a),  by 

Sir  J.  Campbell  A.  G.,  Sir  T.  Wilde  S.  G.,  Dundas,  and 
Dr.  R.  Phillimore  (£),  and  J.  Bayley^  and 

CresiweU,  Sir  W.  W.  Folleti,  Dr.  Addam  (6)  and  Cock^ 
ium  were  heard  in  support  of  the  rule. 

Cur.  adv.  vult. 

(a)  Jane  7tb,  9th,  and  10th  be-      Williami  and  Coleridge  Js. 
fore  Lord  Dcrman  C,  J,  FtUtetan,        (b)  By  permission  of  the  Court. 
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Lord  Den  MAN  C.  J.  at  the  sittings  after  the  same  term 
(June  19)  pronounced  the  judgment  of  the  Court  as  follows: 
— The  proceedings  in  this  case  may  be  very  shortly  stated. 
^'"^Yoi?  ""^  ^"  ^^^^^  ^^^  Archbishop  of  York,  as  ordinary,  cited  the 
dean  and  chapter  of  York  to  attend  his  visitation,  and 
appointed  a  learned  civilian.  Dr.  Phillimorc,  his  commis- 
sary general  **  for  correcting  and  punishing  by  ecq^siastical 
censures  whosoever  shall  be  contumacious,  and  for  admi- 
nistering articles  in  writing  to  the  said  dean  and  chapter, 
and  receiving  their  presentments  and  answers,  and  for  doing 
every  thing  else  appertaining  to  the  nature  and  quality  of 
our  said  visitation.*'  The  ancient  formula  of  the  commis- 
sion ran  in  the  following  style : — "  Ad  errata  enormia  cor- 
rigendum et  extirpandum  et  virtutes  et  alia  ad  pietatem 
conducentia  plantandum  et  ad  Dei  laudem  instituendum  et 
seminandum.''  There  seems  no  reason  to  doubt  that  here 
was  sufficient  authority  to  inquire  into  the  ecclesiastical 
offences  of  every  spiritual  person  belonging  to  the  body 
visited.  But  at  first  the  proceeding  was  confined  to  the 
fiscal  concerns  of  the  chapter,  relating  principally  to  the 
application  of  a  fabric  fund.  The  dean  attended,  and 
being  examined  respecting  some  share  of  this  money,  which 
he  was  said  to  have  received,  conducted  himself  during 
that  proceeding  in  a  manner  that  was  deemed  contuma- 
cious,  and  sentence  of  contempt  was  by  the  commissary 
pronounced  against  him.  He  then  absented  himself.  The 
proceedings  went  forward,  and  in  answer  to  an  interrogatory 
respecting  the  actual  state  of  repair  of  several  churches  and 
chancels,  the  Rev.  Mr.  Dixon,  one  of  the  canons,  made  a 
statement  which  was  considered  as  a  direct  charge  of  simony 
against  the  dean.  The  dean  was  requested  to  attend,  in  order 
to  meet  the  charge,  and  he  did  attend.  The  commissary  re- 
quired him  in  the  first  place  to  purge  himself  of  the  con- 
tempt, which  he  declined  to  do,  and  again  absented  him- 
self, protesting  against  the  proceedings,  and  saying,  not  by 
way  of  consent,  but  of  defiance,  that  Mr.  Dixon  might  go 
on  to  prove  his  charge  in  his  absence.    The  learned  com* 
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iDissary  himself^  satisfied  with  the  proofs  which  were  then 

adduced,  pronounced  the  charge  established  in  several  cases, 

and  gave  judgment  that  the  dean  should  be  for  that  offence,  t;. 

as  well  as  for  contumacy,  deprived  of  his  oOSce.   Sentence  to  ^"^  York^  °^ 

the  like  effect  was  afterwards  solemnly  pronounced  by  the 

archbishop. 

Prohibition  is  claimed  on  various    grounds,   and    that 
which  requires  to  be  first  considered   is  the  late   act  of 
parliament  3  &  4  f^ict.  c.  86,  for  better  enforcing  church 
discipline,  which  recites,  *^  that  the  manner  of  proceeding 
in  causes   for  the   correction  of  clerks  requires   amend« 
ment/*     repeals  the   act    1  Hen.  7,  c.  4,    prescribes   the 
course  of  proceeding  which  shall  thereafter  be  observed  in 
every  case  of  any  clerk  in  holy  orders  who  may  be  charged 
with  any  offience  against  the  laws  ecclesiastical,"  and  finally 
enacts,  '*  that  no  criminal  suit  or  proceeding  against  a  clerk 
in  holy  orders  for  any  offence  against  the  laws  ecclesiastical 
shall  be  instituted  in  any  ecclesiastical  court,  otherwise'' 
than  according  to  the  provisions  of  that  act.     These  enact- 
ments arc,  however,  qualified  by  a  proviso : — ''  That  no- 
thing in  this  act  contained  shall  be  construed  to  affiect  any 
authority  over  the  clergy  of  their  respective  provinces  or 
dioceses  which  the  archbishops  or  bishops  ma}^  now,  accord- 
ing to  law,  exercise   personally  and   without   process   in 
court/'     The  2dd  section,  enacting,  *'  that  no  criminal  suit 
or  proceeding  shall  be  instituted  in  any  other  manner  than 
this  act  requires,"  was  relied  on  as  a  decisive  bar  against 
the  trial  that  has  taken  place.     The  counsel  for  the  dean 
argued  that  he  being  a  clerk  in  holy  orders  was  prosecuted 
in  a  criminal  proceeding  for  the  offence  of  simony,  a  known 
offence  against  the  laws  ecclesiastical,  and  that  the  au- 
thority which  assumes  to  deprive  him  is  an  ecclesiastical 
court,   the  Court  of  the  ordinary   holding  his  visitation. 
Two  answers  to  this  argument  are  offered :  —  1st.  That 
what  lias  been  done  is  not  a  criminal  proceeding  within 
the  meaning  of  the  act.    2nd.  That  the  proceedings  were, 
b;  virtue  of  authority  exercised  by  the  archbishop,  accord* 
VOL.  II. — G.  D.  p 
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1848.  ing  to  the  law  as  it  then  stood,  over  a  clerk  of  his  province 

J^^^X'^  personally  without  process  in  court. 

V.  The  learned  counsel  against  the  prohibition  observed^  in 

^^^^'yori  ^  ^^  ^^^  ^^^^  P'*^®*  ^^^^  ^'^^  statute  applied  to  causes— a  word  said 
to  be  well  understood, and  to  import  suits  regularly  promoted 
in  the  spiritual  courts.  But  the  employment  of  that  word 
in  the  short  preamble  affords  a  most  inadequate  reason  for  an 
arbitrary  restriction  of  the  whole  act  in  that  form  of  pro- 
ceeding, which  in  the  ecclesiastical  law  may  be  with  tech- 
nical propriety  described  as  a  cause.  It  might  as  well  be 
restricted  to  causes  promoted  for  incontinency,  the  only 
class  punishable  under  1  Hen.  7,  of  which  the  repeal  is  the 
only  object  of  the  same  section,  after  a  recital  that  the 
manner  of  proceeding  for  correction  of  clerks  ought  to  be 
amended.  But,  though  the  first  section  is  thus  limited,  the 
general  enactments  are  extended  to  all  offences,  and,  in  like 
manner,  though  causes  are  the  only  proceedings  mentioned 
in  the  preamble,  the  23rd  section  clearly  provides  that  the 
course  enjoined  by  the  statute  shall  be  pursued  in  every 
criminal  suit  or  proceeding  against  a  clerk  in  holy  orders  in 
the  courts  ecclesiastical.  But  is  this  a  criminal  proceed* 
ing,  or  is  it  merely  an  incidental  fact  arising  out  of  the 
visitation,  in  the  course  of  which  it  is  brought  to  the 
ordinary's  knowledge,  and  properly  in  the  discharge  of 
that  duty  inquired  into  by  him,  but  not  instituted  as  a 
criminal  proceeding?  The  answer  appears  to  be  that, 
as  soon  as  the  visitor  proceeds  to  examine  the  proofs  of 
an  ecclesiastical  offence  committed  by  a  clerk,  for  the 
purpose  of  punishment  by  deprivation,  more  especially 
as  in  this  case,  at  the  instance  of  an  accuser  who  avails 
himself  of  the  aid  of  a  professional  advocate,  a  criminal 
proceeding  is  undoubtedly  instituted  and  in  full  progress. 
There  is  yet  another  term  in  the  description  of  suits  or 
proceedings  given  by  the  2drd  sect.  They  must  be  in 
some  **  ecclesiastical  court,"  the  ordinary's  visitation  is 
said  not  to  be  an  ecclesiastical  court,  but  to  range  within 
the  proviso  (sect.  23),  which  prevents  the  statute  from 
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applying  to  authority  personally  exercised  by  the  bishop        1848. 
without  process  in  court.  liTS^H 

This  brings  us  directly  to  the  question,  whether  the  bishop,  v, 

as  visitor  of  a  dean  and  chapter,  is  legally  invested  with  Yobx^  ^ 
power  to  deprive  the  dean  of  his  office  for  an  ecclesiastical 
offence  without  process  in  court.  If  he  has  the  power,  he 
must  derive  it  from  the  general  words  above  cited  ;  but  they 
can  scarcely  be  expected  to  receive  this  construction,  with- 
out proof  that  they  have  habitually  and  in  former  times, 
when  church  discipline  was  much  more  active  than  of  late, 
been  so  construed,  or,  at  least,  that  the  learned  writers  on 
ecclesiastical  law  have  put  that  meaning  upon  them. 

Now,  in  the  first  place,  there  is  no  example  of  such  a  power 
being  exercised  by  the  bishops  over  their  clergy  even  in  their 
regular  and  solemu  visitations.     They  are  indeed  exempted 
from  the  forms  required  by  the  common  law,  and  are  to 
proceed  in  the  language  found  in  many  books,  and  copied 
in  Com.  Dig.  Visitor  (C)  ''  Summarie,  simpliciter  et  de  piano 
sine  strepitu  aut  figura  judicii,"  that  is  (adds  Comym\  ac- 
cording to  mere  law  and  right.    But  some  forms,  as  involv 
log  the  opportunity  of  knowing  and  answering  the  charges, 
are  absolutely  necessary  for  securing  this  object.    The  Re- 
port of  the  Ecclesiastical  Commissioners  was  appealed  to 
on  both  sides ;  on  the  one,  for  proof  that  the  late  statute 
was  not  meant  to  apply  to  the  visitatorial  power,  because  no 
recommendation  to   that  effect  is   given.     We  have  fre- 
quently had  occasion  to  observe  that  the  courts  have  no 
right  to  look  at  similar  reports  for  the  direct  purpose  of 
construing  the  statutes  founded  upon  them,  which  must 
speak  for  themselves.     On  the  other  hand,  the  report  was 
referred  to  as  a  depository  of  the  former  law,  which  is  not, 
however,  there  said  to  have  trusted  the  visitor  with  the 
power  now  claimed.     It  states  that  the  ordinary  was  to 
proceed  in  the  correction  of  clerks  in  a  kind  of  forum  do- 
mesticum ;  however  these  words  are  to  be  understood,  it 
was  still  a  forum.    Spiritual  persons  who  offended  were 

presented  by  the  churchwardens,  on  whom  this  duty  was 

p2 
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1842.         cast;  if  they  neglected  it,  others  might  present,  or,  even  if 

„,/"'"^;f^'^      common  fame  were  the  only  accuser,  the  ordinary  might 
The  Queen  ....        .  .  ^.«.  ,   ^    ,     ..  ... 

xf,  make  his  mquiries.     Different  modes  of  dealmg  with  the 

Arclibishop  of  charges  are  enumerated :  Inquisitio,  Accusatio,  Denun* 
ciatio.  Articles  were  exhibited,  and  the  party  had  time 
and  place  given  to  answer  them.  Sentence  was  at  length 
passed  by  the  ordinary,  personally  perhaps,  but  (according 
to  all  our  experience)  in  his  court,  and  in  no  usual  sense 
of  the  words  without  process.  And  on  this  head  of  argu- 
ment the  question  was  asked,  and  not  satisfactorily  an- 
swered, why,  if  the  ordinary  possessed  this  power  per- 
sonally and  without  process,  such  great  difficulties  had  been 
encountered  and  such  enormous  expenses  incurred  in 
bringing  notorious  spiritual  delinquents  to  justice  by  de- 
privation ?  It  is  well  known  that  the  assumed  want  of  the 
power  now  claimed  formed  one  strong  motive  for  intro- 
ducing the  new  law. 

The  saving  clause  may  not  improperly  have  been  in- 
tended to  apply  to  some  other  powers  of  regulation  and 
control  vested  by  law  in  the  archbishops  and  bishops: 
but,  if  none  such  could  be  surmised,  still  the  effect  of  no 
such  saving  clause  can  be  greater  than  the  protection  of 
something  that  is  shewn  to  have  existed,  it  cannot  create 
authority  in  any  one  to  act  personally  and  without  process 
in  a  particular  case,  by  merely  saying  that  the  act  does 
not  deprive  him  of  such  authority  in  general  terms.  The 
precaution  secures  what  the  law  recognized  before,  but  the 
question  remains,  what  did  the  law  recognize  ? 

We  are  aware  that  the  jurisdiction  of  visitors  has  been 
described  in  most  comprehensive  terms  by  common  lawyers 
of  high  authority.  Lord  Holt  himself  is  cited  as  allow- 
ing them  an  arbitrary  power  in  his  often  reported  judg- 
ment on  the  case  of  Philips  v.  Bury ;  that  copy  of  it  taken 
from  his  own  manuscript,  and  now  printed  in  2  Term 
Rep. (a),  agrees  almost  word  for  word  with  that  which 
is  recorded  by  Skinner  (Jb).  Scarcely  any  other  remark  upon 
it  requires  to  be  made  than  that  the  case  arose  out  of  the 
(a)  p.  346.  (6)  p.  447. 
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visitation  of  a  charitable  foundation.     HolCs  strong  Ian-        1849. 

gtiage  is  all  applied  to  that  case.     The  founder  might  do      ^^^"'^ 

as  he  would  with  his  own;  the  parties  deriving  benefit  9. 

from  his  endowment  must  abide  by  the  conditions  which  Archbishop  of 

.  .  York. 

he  has  annexed.     Cujus  est  dare  ejus  est  disponere.    Lucy 

V.  The  JBishop  of  Si.  David's  (a),  where  the  Archbishop 
of  Canterbury  gave  sentence  of  deprivation  against  one  of 
his  suffragan  bishops  for  simony  and  other  ecclesiastical 
offences,  was  supposed  to  shew  that  power  to  reside  in  the 
breast  of  the  archbishop  without  any  rules  or  forms.  Pro- 
hibition was  claimed,  on  the  ground  that  the  citation  was 
to  appear  at  Lambeth,  not  in  the  usual  place  of  holding 
the  metropolitan  court,  and  it  was  answered  here  by  Lord 
Holi  and  bis  brethren  that  the  archbishop  ''  may  hold  his 
court  where  he  pleases,  that  the  spiritual  court  might 
proceed  to  punish  him  for  any  offence  done  against  his 
duty  as  a  bishop,^'  adding,  ''  as  the  clergy  are  subject  to 
different  rules  and  duties,  it  is  but  reasonable  that,  if  any 
ecclesiastical  person  offend  in  his  ecclesiastical  duty,  he 
should  be  punishable  for  it  in  the  ecclesiastical  court" 
These  expressions  all  occur  in  Salkeld*s  report.  The 
bishop  was  called  by  citation  to  answer  for  his  delinquency. 
The  form  and  mode  of  proceeding  were  objected  to  in  no 
other  particular  than  the  place  of  sitting.  We  scarcely  need 
say  that  this  case  supplies  no  evidence  of  the  right  to  pro- 
ceed personally  without  process  in  Court. 

Another  case  was  cited  for  the  same  purpose.  The  Bishop 
of  Kildares.  The  Archbishop  of  Dublin  {b),  brought  by  writ 
of  error  to  the  House  of  Lords,  1724.  The  bishop,  as 
dean  of  the  Holy  Trinity,  complained  that  the  archbishop 
proceeded  against  him  in  Court  Christian  for  a  contempt 
committed  during  the  visitation.  The  principal  question 
intended  to  be  raised  was,  whether  the  king  or  the  arch- 
bishop was  the  visitor  of  the  dean  and  chapter  of  that 
cathedral,  and,  this  being  decided  in  favour  of  the  arch- 
bishop, all  others  respecting  the  mode  of  proceeding  were 
comparatively  unimportant,  nor  indeed  does  the  case  fur- 

(fl)  1  Id  Baym.  447, 539 ;  5.  C.  1  Salk.  134.    (b)  2  Bro.  P.  C.  179. 
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nish  U8  with  a  very  full  detail  of  what  took  place.  Enough 
however  appears  to  shew  that  the  oifence  was  contumacy, 
committed  by  shutting  the  doors  of  the  cathedral  against 
YoBK^  ^^^  archbishop,  and  not  appearing  in  his  visitation,  and 
that  the  archbishop  impleaded  the  plaintiff  as  dean  in  the 
Court  Christian  ^'  in  caus^  visitationis  ordinarii  ipsius 
archiepiscopi/*  under  pretence  of  the  contempt.  The 
House  of  Lords  held  that  the  right  of  the  archbishop  to 
visit  the  dean  and  chapter  was  established,  and  that  **  the 
manner  of  his  doing  so  was  not  at  all  material,  because  any 
error  or  defect  in  the  manner  might  be  remedied  by  appeal, 
and  was  no  foundation  for  a  prohibition/'  and  this  is  the 
marginal  note  appended  to  the  report,  the  general  point 
being  perfectly  clear  that  when  there  is  jurisdiction  the 
manner  of  exercising  it  affords  no  ground  for  prohibition. 
But  the  declaration,  instead  of  alleging  that  the  visitor  pro- 
ceeded to  sentence  (whatever  that  sentence  might  be,  for  it 
is  not  set  forth,)  personally  and  without  process,  leads  to 
the  contrary  inference.  The  words  above  extracted  from 
it  are  rather  descriptive  of  a  suit  afterwards  commenced  by 
the  archbishop  in  his  court  as  ordinary,  and  this  even  where 
the  offence  was  a  direct  contempt  of  his  person  and  au- 
thority. But  it  is  enough  to  say,  and  indisputably  true, 
that  this  case  does  not  establish  the  proposition  for  which 
alone  it  was  wanted,  that  the  visitor  has  lawful  power  to 
deprive  personally  and  without  process  in  court.  So,  in 
the  Bishop  of  Exeter* s  case,  in  Wilson  and  in  BlacTtstone{a\ 
the  acts  of  the  bishop,  having  been  performed  within  his 
jurisdiction  as  visitor  of  Exeter  college  by  appointment  of 
the  founder,  were  held  by  this  Court  to  be  uncontroulable 
by  it.  Such  decisions  can  have  no  bearing  on  the  present 
case,  unless  it  were  shewn  that  all  the  powers  which  any 
founder  has  conferred  on  his  visitor  grow  out  of  the  rela- 
tion of  an  ordinary  to  his  clergy  on  his  holding  a  visitation 
of  them.  It  is  highly  probable  that  the  use  of  the  same 
word  on  two  such  different  occasions  has  led  to  the  belief 
that  such  was  the  law.  The  opinion  is  thus  accounted  for, 
(a)  See  JRe*  V.  TAc  BUhop  qf  Chester,  1  W.  Bl.  22 ;  1  Wils.  206. 
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but  the  law  can  only  be  established  by  practice  and  prece-        1842. 

dent ;  both  are  wanting  here.  ^^^^T^^ 

o  ^.,,,i.  ^...  J.       The  Queen 

some  of  the  books  speak  of  a  court  of  visitation,  and  the  t;. 

phrase  is  not  incorrect.  It  is  an  authority  acting  with  cer-  Archbishop  of 
tain  forms  of  procedure  and  inquiry,  suspending  its  pro- 
ceedings from  time  to  time  by  adjournment,  making  certain 
orders  and  decrees.  Whether  or  not  these  acts  are  of  ne- 
cessity judicial,  those  done  in  the  course  of  establishing  a 
charge  against  a  party  accused  bear  that  undoubted  character. 

The  authority  now  challenged  declared  the  party  in 
contempt  for  withdrawing  himself  after  citation,  and  re- 
quired him  to  purge  his  contempt  before  he  could  be 
heard  in  his  defence  against  charges  preferred.  It  pro- 
ceeded then  with  the  examination  of  ^vitnesses  in  support 
of  these  charges,  and  finally  adjudged  him  guilty  and 
awarded  sentence  of  deprivation. 

All  these  are  assuredly  the  acts  of  a  court.  It  is  admitted 
that  they  may  be  appealed  against,  and  we  are  at  a  loss  to 
conceive  an  appeal  against  any  proceedings  but  those  of  a 
court.  That  court  however  the  late  statute  has  divested 
of  all  such  jurisdiction.  It  is  not  within  the  saving  clause, 
which  leaves  untouched  the  ordinary's  power  over  his 
clergy,  as  it  might  then  be  exercised  by  law  without  pro- 
cess in  court,  because  this  power  does  not  appear  to  have 
been  ever  exercised  by  law.  We  are  constrained  to  con- 
clude that  the  most  reverend  prelate,  in  so  far  as  he  pro- 
ceeded at  his  visitation  to  deprive  the  dean,  has  acted 
without  jurisdiction. 

Finding  that  this  preliminary  obstacle  is  not  to  be  sur- 
mounted, we  decline  to  enter  upon  the  consideration  of 
the  numerous  points  raised  in  certain  portions  of  the  pro- 
ceedings by  the  learned  commissary.  But  there  is  one  not 
unfit  to  be  disposed  of. 

The  sentence  being  final  and  executed,  it  was  argued 
that  nothing  now  remained  which  this  Court  could  prohibit 
from  being  done,  and  not  even  a  continuing  Court  to  which 
our  writ  could  be  addressed.  These  arguments,  for  ob- 
vious reasons,  require  to  be  narrowly  watched ;  for  they 
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1849.        would  give  effect  to  unlawful  proceedings,  oaerely  because 

S^^X"^      ^^^y  ^'^^^^-  brought  to  a  conclusion.     But  to  the  present 
Tlie  QuEBN         "^    ,  .         ,.     . ,      ^  ,     . .  . 

V.  case  they  are  inapplicable.  For,  on  looking  at  the  sentence, 

^"^^ YoRK^  °^  we  find  that  it  admonishes  the  dean  not  to  exercise  the 
functions  of  dean  on  pain  of  the  greater  excommunication, 
and  that  the  Court  was  adjourned  only  when  this  motion 
was  made.  The  infliction  of  that  pain  would  be  the  mode 
of  enforcing  the  sentence  and  this  we  may  prohibit,  and  we 
find  in  some  of  the  entries  that  this  Court  has  enjoined 
revocation  of  the  sentence.  The  dean  could  not  apply 
before  sentence,  for  the  sentence  of  deprivation  is  the  only 
thing  done  which  is  beyond  the  jurisdiction  of  the  arch- 
bishop. Up  to  that  point  he  had  unquestionably  power, 
for  it  was  his  duty  to  inquire  with  a  view  to  ulterior  pro- 
ceedings, and  it  seems  that  the  Lord  Chancellor  discharged 
an  application  for  prohibition  which  had  been  made  to  him 
before  sentence  on  that  very  ground.  Our  clear  conviction 
IS  not  embarrassed  by  an  opposite  judgment  formed  by 
the  learned  commissary,  for  he  does  not  appear  to  have 
adverted  to  the  statute  during  the  whole  proceedings.  We 
cannot  but  believe  that  it  escaped  his  attention,  occupied 
as  it  was  with  a  vast  variety  of  unusual  circumstances,  and 
not  assisted  (as  indeed  it  could  not  be  according  to  the 
view  which  he  took  of  the  duties  of  his  office)  by  advocates 
on  both  sides.  If  we  felt  any  doubt  we  should  be  bound 
to  invite  further  discussion  by  calling  upon  the  Dean  of 
York  to  declare  in  prohibition,  but,  after  the  full  and  de- 
liberate long  prepared  and  maturely  digested  arguments 
which  we  have  heard  enforced  with  consummate  ability  by 
counsel  of  the  greatest  learning  and  of  the  highest  reputa- 
tion, no  additional  light  can  be  expected.  We  owe  it  to 
all  the  parties  to  save  them  the  inconvenience  and  anxiety 
of  fruitless  delay — we  owe  it  to  the  public,  and,  in  a  pecu- 
liar manner  to  the  church,  to  encourage  no  doubt,  when 
we  feel  none,  on  subjects  of  such  immense  importance,  and 
so  deeply  affecting  its  interests,  its  rights,  and  its  duties. 

D.  Rule  absolute. 
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AsHMOLE  V.  VVainwright  and  another  (a). 

Assumpsit  for  so/.,  money  had  and  received,  and  on  The  defend- 
^    ^   ,    ■  ants  carried 

an  account  slated.  goods  for  the 

Plea:  non  assumpsit  and  issue  thereon.  plaintiff  and 

The  following  were  the  plaintiff's  particulars  of  demand :  in  their  ware- 

"This  action  is  brought  to  recover  the  sum  of  5/.  5*.,  paid  house.    The 

by  the  plaintiff  to  the  defendants  on  the  30th  January  last,  ceiving  that 

in  order  to  obtain  possession  of  certain  goods  belonging  to  Lreed^o 

the  plaintiff,  then  in  the  custody  of  the  defendants;  and  charge  nothing 

ivhich  said  sum  of  5/.  5s.  was  paid  by  the  plaintiff  under  riage,  claimed 

protest  that  he  was  not  liable  to  pay  the  same,  or  any  part  ^?  >^^iy^ 
1  i-  .r,-  ..  .  /  ,        .  them  Without 

thereof;  or,  if  liable  to  pay  some  part  thereof,  that  the  sum  paying  for  it. 

claimed  by  the  defendants,  viz.  the  sum  of  5/.  5«.,  was  an         defend- 

'  ^  ants  made  a 

exorbitant  and  unreasonable  claim.  charge  of  5/. 

•*  Above  are  the  particulars  of  the  plaintiff's  demand  in  tiff  appfied*'"" 

this  action,  for  the  recovery  whereof  he  will  avail  himself  ^^^n,  and, 

of  all  or  any  of  the  counts  of  the  declaration  as  he  may  be  charge  being 

advised."  made,  stated 

that  he  con- 

The  cause  was  tried  before  Coleridge  J.  at  the  Middlesex  sidered  it  ex- 
sittings  after  Hilary  term,  1841,  alSThathe"^ 

It  appeared  that  a  van  of  the  defendants,  who  were  ware-  did  not  consi- 
housemen  in  London,  bad  been  sent  with  furniture  into  the  HabiJ  to'pay 

country  and  was  about  to  return  empty,  and  that  the  plain-  anything.    He 
•«i      t  *.  1     t      1         I  •        ^         ..        afterwards  ap- 

tiff,  who  was  a  farmer,  had  taken  the  opportunity  of  sending  pHed  a  third 

by  it  to  London  the  goods  referred  to  in  his  particulars  of  ^*^®\*"jf  ***^* 

demand.    The  plaintiff  adduced  evidence,  which  was  con-  defendants 

tradicted  by  the  evidence  for  the  defendants,  to  shew  that  his  ScSnme  the 

,.^.,,        ...         -  ^r^,      V  goods  until  the 

(o)  Decided  at  the  situngs  after  term  (Feb.  4).  whole  charge 

was  paid,  and, 
CD  their  answering  ilial  they  did,  he  paid  it  under  protest.  He  then  brought  assumpsit 
for  money  had  and  received,  stating  m  his  particulars  that  the  action  was  brought  to 
recover  5/.  5i.  paid  to  recover  his  goods,  and  which  sum  was  paid  under  protest  that 
be  was  not  liable  to  pay  the  same,  or  any  part  thereof,  or,  if  Uable  for  some  part,  that 
&/.  5f.  was  an  exorbitant  charge.  The  jury  found  that  the  defendants  were  entitled  to 
]/.  lOf.  6d.  for  the  carriage. 

Held,  that,  under  the  circumstances,  with  reference  especially  to  the  defendants' 
insisting  on  the  entire  chaige  of  5L  5i,,  that  the  action  lay  for  the  overcharge,  although 
the  plaintiff  bad  made  no  tender  of  the  sum  really  due. 
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1842.  goods  were  to  be  carried  for  nothing.  The  goods,  on  their 
^■^^^"^^  arrival  in  London,  were  lodged  in  the  warehouse  of  the 
V.  defendants.     When  the  plaintiff,  some  time  afterwards,  ap- 

Waimwbiobt.  plied  (Q  have  them  delivered  up  to  him,  a  charge  of  5L  5s. 
was  made  for  carrying  and  warehousing  them  was  made. 
The  plaintiff's  attorney  afterwards  called  on  the  defendants 
and  told  them  that  he  thought  the  charge  exorbitant,  and 
also  that  the  plaintiff  did  not  consider  himself  liable  to  pay 
any  thing  under  the  circumstances.  The  defendants  refused 
to  deliver  up  the  goods  without  payment  of  the  charge. 
The  plaintiff's  attorney  called  again  a  few  days  afterwards, 
and  asked  whether  the  defendants  persisted  in  detaining 
the  goods  unless  the  whole  charge  was  paid,  and,  on  re- 
ceiving an  answer  in  the  affirmative,  he  paid  the  5L  5s, 
under  protest.     On  this  the  goods  were  returned. 

At  the  trial  it  was  contended  for  the  defendants,  upon 
the  evidence,  that  their  charge  of  5L  5$,,  for  which  they  had 
detained  the  goods,  was  a  proper  charge;  and  that,  even 
if  it  was  an  overcharge,  the  plaintiff  could  not  recover  the 
excess  as  money  paid  and  received  to  his  use,  because  he 
had  not  tendered  the  sum  really  due.  In  answer  to  ques- 
tions from  the  learned  judge,  the  jury  found  that  the  de- 
fendants were  entitled  to  charge  1/.  10^.  6d.,  being  I83.  for 
the  carriage,  and  \2s.  6d.  for  warehousing.  The  learned 
judge,  being  of  opinion  that  the  action  could  not  be  main- 
tained,  as  there  had  been  no  tender  of  what  was  due  to  the 
defendants,  nonsuited  the  plaintiff,  giving  him  leave  to  move 
to  enter  a  verdict  for  3/.  14s.  6d.,  the  difference  between 
the  51.  58.  paid  by  him  and  the  1/.  10s.  6d.,  which  the  jury 
found  he  ought  to  have  paid,  if  the  Court  should  be  of 
opinion  that  the  action  would  lie  without  any  tender  of  the 
amount  for  which  the  defendants  had  a  lien  upon  the  goods. 

ByUsf  in  the  Easter  term  following,  having  obtained  a 
rule  accordingly, 

Kelly  and  Cockburn  now  shewed  cause.  This  action  is 
without  precedent.    The  detention  of  the  plaintiff's  goods 
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was  not  wrongful,  sometbing  was  due  in  respect  of  theni|         i843. 
which  gave  the  defendants  a  lien;  and^  though  the  defend- 
ants claimed,  and  the  plaintiff  paid,  more  than  was  due, 
yet  the  plaintiff  cannot  bring  money  had  and  received  to  Wainwrioht. 
recover  back  the  excess,  inasmuch  as  he  did  not  tender  what 
was  due.     \_Paiteson  J.   I  suppose  it  is  admitted  that  the 
action  would  lie  if  the  plaintiff  had  tendered  the  1/.  \08.6d. 
due.]     That  is  not  admitted,  though  it  is  only  necessary  to 
contend  that  the  action  will,  at  all  events,  not  lie,  as  the 
1/.  10s.  6d.  was  noi  tendered,  for,  to  allow  such  a  form  of 
action,  even  where  there  has  been  a  tender,  is  to  confound 
remedies.     In  lAndon  v.  Hooper  {a)  it  was  held,  that  money 
had  and  received  would  not  lie  to  recover  back  money  paid 
for  the  release  of  cattle  damage  feasant,  though  the  distress 
was  wrongfuL    [Patieson  J.  There  was  nothing  due  there; 
the  detention  was  wrongful  altogether,  and   the  decision 
rests  upon  the  ground  that  the  plaintiff  might  have  got  his 
goods  by  course  of  law  in  an  action  of  replevin,  but  Asiley 
V.  Reynolds  (6),  which  has  never  been  impugned,  establishes 
that,  where  more  money  than  is  due  is  extorted  by  duress 
of  goods,  the  plaintiff  may,  after  tender  of  what  is  due, 
bring  money  had  and  received  for  the  residue.]     In  Skeate 
V.  Beale  (c),  where  it  was  held  that  an  agreement  entered 
into  to  pay  money  under  duress  of  goods  is  not  void,  the 
Court  takes  the  opportunity  of  stating  that,  ^  even  if  the 
money  had  been  paid  instead  of  the  agreement  to  pay  it 
entered  into,  no  action  for  money  had  and  received  could 
have  been  sustained,"  and  refers  to  Lindon  v.  Hooper  (a) 
and  Kfdbbi  v.  Hall{d),     [Coleridge  J.  mentioned  Duke  de 
Cadaval  v.  Collins  (e).]    There  nothing  whatever  was  due^ 
and  the  money  was  obtained  by  duress  of  person;  if  the 
arrest  there  had  been  merely  for  more  than  was  due,  the 
plaintiff  could  not  have  sustained  his  action.     If  the  money 
dae  in  this  case  had  been  tendered  and  refused,  the  lien  of 

(a)  Cowp.  414.  (d)  1  £sp.  84. 

(6)  3  Str.  915.  (e)  4  A.  &  E.  858;  S.  C.  6  N. 

(c)  3  P.  &  D.  597.  &  M.  324. 


AsaifOLE 
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1849.         the  defendants  would  have  been  lost  and  the  detainer  have 
become  wrongful, so  that  the  plaintiff  might  have  maintained 
V.  trover.     But,  so  far  from  tendering  what  was  due,  the 

Wainwricht.  plaintiff  then  denied  that  anything  was  due,  and  denied  it 
also  in  his  particulars  of  demand,  for  he  claims  by  them 
the  entire  51,  5$,,  and  it  is  only  by  way  of  recital  that  the 
charge  is  referred  to  as  exorbitant.  The  defendants  there- 
fore had  no  opportunity  of  accepting  what  was  their  due, 
and  the  question  of  the  amount  due  to  them  for  carriage  is 
left  to  be  tried  in  this  action,  and  the  defendants  must  con- 
tend that  the  action  would  have  been  equally  maintainable 
if  they  had  charged  the  plaintiff  a  single  penny  more  than 
the  jury  have  allowed  them.  Money  had  and  received  is 
an  equitable  form  of  action,  and  the  plaintiff  was  bound  to 
do  equity  before  action,  by  tendering  to  the  defendants 
their  due.  Even  in  trover,  which  is  an  action  strictissimi 
juris,  against  a  pawnbroker,  it  has  been  held  that,  before  a 
party  can  entitle  himself  to  relief  from  a  usurious  contract, 
he  must  tender  the  money  borrowed :  Fiizroy  v.  Gwillim  (a). 
That  case  has  certainly  been  doubted  in  Tregoning  v.  Atten^ 
borough  {b),  which  was  also  an  action  of  trover,  but  the 
principle  of  it  is  certainly  applicable  to  the  present  equita- 
ble form  of  action.  But  trover  certainly  could  not  have 
been  brought  if  the  defendants  had  claimed  1000/.  for  the 
goods,  when  only  a  shilling  was  due,  and  si  fortiori  money 
bad  and  received  cannot  be  brought.  [Lord  Detiman  C.J. 
The  defendants  might  have  done  equity  by  telling  the  plain- 
tiff what  really  was  due.]  In  Shaw  v.  Woodcoek(c)  and 
Morgan  V.  Pa/iiier(<i)  nothing  was  due  from  the  plaintiff, 
lu  Asiley  v.  Reynolds  {e),  which  is  the  only  case  like  the 
present,  the  plaintiff  did  owe  something,  but  he  tendered 
it  twice  before  action. 

(a)  1  T.  R.  153.  (d)  «  B.  &  C.  7«9;  S.  C.  4  D. 

lb)  7  Bing.  97.  &  R.  283. 

(f)  7  B.  &  C.  73;  5.  C.  9  D.  &  (c)  2  Str.  915. 
R.  889. 
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Erie  and  Byles  contri.    The  whole  question  is,  whether        1843. 
a  tender  of  the  1/.  lOs.  6r/.  was  necessary  to  the  plaiutiflf's 
right  of  action  in  this  form.     There  is  no  authority  for  say- 
ing that  the  tender  was  necessary,  and  Scarfe  v.  Halifax  {a)  Wainwricht. 
is  an  authority  for  saying  that  it  was  unnecessary.     More* 
OTcr,  in  Morgan  v.  Palmer  {b),  Shaw  v.  Woodcock  (c),  Ir- 
ving V.  Wilson {d),  Deto  v.  Parsons {e)^  Hills  v.  Street  (f), 
Atlee  V.  Sackhouse  (g),  which  are  all  of  them  cases  bearing 
closely  on  the  present  question,  there  is  no  trace  whatever 
of  the  proposition  contended  for  by  the  defendants.    In  the 
last-mentioned  case  Parke  B.  says,  "There  is  no  doubt  of 
the  proposition  that,  if  goods  are  wrongfully  taken,  and  a 
sum  of  money  is  paid,  simply  for  the  purpose  of  obtaining 
possession  of  those  goods  again,  without  any  agreement  at 
all,  especially  if  it  be  paid  under  protest,  that  money  can 
be  recovered  back.''     Knibbs  v.  HalKJk)  was  decided  on 
the  same  ground  with  lAndon  v.  Hooper  (i),  that  the  plain- 
tiff need  not  have  paid  the  money  to  save  his  goods,  as  he 
bad  a  direct  remedy  by  replevin.     [Patteson  J.   I  think,  in 
some  of  the  cases  just  cited,  the  sum  due,  if  any,  was  known, 
and  the  plaintiff  had  not  put  himself  into  a  wrong  position 
by  seeking  to  recover  more  than  he  had  a  right  to.]     In 
Dew  V,  Parsotis(e)  and  Hill  v.  Street  {/)  there  was  uncer- 
tainty as  to  the  sum  due,  but  it  is  in  the  plaintiff's  favour 
that  the  sum  due  in  this  case  was  uncertain,  for  the  plaintiff 
could  not  know  what  to  tender,  and  received  no  information 
from  the  defendants.     It  would  be  unreasonable  that  the 
plaintiff  should  be  obliged  to  tender  when  the  amount  is 
unknown,  and  should  not  be  so  obliged  where  the  amount 
is  known.     If  the  plaintiff  had  tendered  dl.  as.  he  would  be 
entitled  to  recover  in  this  form  of  action,  for  he  could  not 
be  hurt  by  tendering  too  much.    Instead  of  tendering  5/.  5s. 

(fl)  7  M.  &  \V.  288.  (0  2  B.  &  Aid.  562. 

(6)  2  B.  &  C.  729 ;  S.C.  4  D.  (/)  5  Bing.  37. 

&  A.  283.  (g)  3  M.  &  W.  633. 

(c)  7  B.  &  C.  73;  S,C.  9  D.  &  [h)  l  Esp.  84. 
R.  889.  (0  Cowp.414. 

(d)  4  T.  R.  485. 
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1848.  he  has  paid  it,  which  is  more.  [Patteson  J.  If  he  had  ten- 
dered oL  5s.,  how  could  he  recover  back  any  part  of  his 
tender?]  The  plaintiff  recovered  back  part  of  his  tender 
WAiNwaicHT.  Jq  Astley  v.  Reynolds  (a),  and  the  only  notice  taken  of  the 
tender  there  is,  ^^  we  do  not  think  the  tender  of  the  4/.  will 
hurt  him;**  there  is  no  intimation  that  the  tender  was  a 
necessary  part  of  his  case.  {^Patteson  J.  1  think  it  would 
be  difficult  at  this  time  of  day  to  say  that  a  man  may  tender 
more  than  is  due,  and  afterwards  say  less  was  due  and  re- 
cover part  of  his  tender.]  But  the  particular  circumstances 
of  this  case  shew  that  the  tender,  if  necessary  in  general, 
was  dispensed  with,  for  when  the  plaintiff's  solicitor,  on  his 
second  application  for  the  goods,  inquires  whether  the  de- 
fendants still  insist  on  the  5L  5s.,  he  is  told  that  they  do, 
after  which  the  tender  of  a  less  sum  would  have  been  an 
empty  form.  It  is  to  be  observed  that,  both  before  action 
and  in  his  particulars,  the  assertion  of  the  plaintiff  is  not 
absolute  that  nothing  is  due  from,  but,  in  the  alternative, 
that,  if  anything  is  due,  5L  5s.  is  too  much. 

Lord  Denman  C.  J. — ^According  to  the  view  taken  by 
the  jury  of  this  case,  each  party  has  put  himself  in  the 
wrong.  It  seems  that  there  was  no  express  bargain  between 
the  parties ;  that  the  defendant  had  possession  of  the  plain- 
tiff's goods,  and  conveyed  them  to  London,  that  the  plaintiff 
claimed  to  pay  nothing  for  the  carriage,  and  the  defendants 
claimed  to  receive  5/.  5s.,  and  that  the  plaintiff  paid  that 
sum  under  protest,  in  order  to  get  back  his  goods.  It 
turns  out  that  neither  the  one  version  of  the  bargain  or  the 
other  is  correct,  but  that  the  plaintiff  was  to  pay  some- 
thing, and  that  1/.  lOs.  6d.  was  enough.  The  defendants 
then  have  some  of  the  plaintiff's  money.  Has  any  thing 
occurred  to  deprive  the  plaintiff  of  his  title  to  this  money  i 
It  is  said  that  the  plaintiff  should  have  tendered  what  was 
due  to  the  defendants  for  carrying  his  goods.  I  think  no^ 
and  that  it  might  rather  have  been  expected,  under  the 

(a)  3  Str.  915. 


AsHMOLE 

V. 
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circumsUnces,  that  the  carriers  should  have  specified  the        i849. 

sum  due  to  them,  for  they  would  best  know  the  proper 

sum.    So  much  for  the  equity  of  the  case.    The  effect  of 

the  commuuications  by  the  plaintiff  before  action,  and  of  Waihwrioht. 

his  particulars  of  demand,  seems  to  me  to  be  that  he  denies 

that  he  ought  to  pay  the  whole  amount  claimed,  or  any 

part — in  the  alternative.  I  think  there  is  nothing  to  prevent 

the  plaintiff  from  bringing  this  action  to  recover  what  he 

has  overpaid  the  defendants  in  order  to  get  possession  of 

his  goods.     The  authorities  which  point  the  other  way 

seem  to  have   proceeded  on  the   ground  that,  in   those 

particular  cases,  the  law  had  provided  the  plaintiff  with  a 

direct  mode  of  getting  his  goods  back. 

Pattbson  J. — I  should  be  very  sorry  that  any  doubt 
should  be  thrown  upon  the  general  doctrine  that  money 
had  and  received  will  lie  to  recover  back  money  paid  to 
obtain  possession  of  goods  wrongfully  witheld,  either  where 
nothing  is  due  for  them,  or  where  something  is  due,  and 
more  has  been  claimed.  That  general  proposition,  which 
part  of  the  argument  for  the  defendants  appeared  to  me  to  im- 
pugn, has  been  established  by  so  many  cases,  that  it  would 
be  wrong  to  unsettle  it.  In  Lindon  v.  Hooper  (a)  the  plaintiff 
had,  by  the  known  remedy  of  replevin,  the  means  of  getting 
his  goods  back  without  paying  for  them.  My  only  doubt 
has  been  whether,  assuming  the  general  proposition  before 
adverted  to,  the  plaintiff,  this  being  a  case  in  which  some- 
thing was  due  in  respect  of  the  goods,  was  not  bound  to 
tender  the  sum  due  for  them,  and  Astley  v.  Reynolds  (b),  in 
which  there  was  a  tender,  certainly  appeared  to  me  to  be 
against  the  plaintiff  on  this  point  But,  without  going  the 
length  of  saying  that  where  goods  are  withheld,  and  the 
party  witholding  them  demands  money  before  giving  them 
up,  and  the  owner  says,  ''I  owe  you  nothing  for  them,  and 
will  pay  you  nothing,"  but  afterwards  pays  the  sum  de- 
manded, he  may  bring  money  had  and  received  for  the 
(a)  Cow.  414.  (6)  2  Str.  915; 


Wain  WRIGHT. 
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overcharge,  though  he  did  not  tender  what  is  due,  which 
^^l^^l^^      would  be  a  deception  upon  his  opponent,  it  is  sufficient  to 
V.  say  that  is  not  the  present  case.     For  it  seems  that,  when 

the  demand  for  the  goods  was  made  by  the  plaintiff's 
attorney,  he  said  not  only  that  the  defendants  were  entitled 
to  charge  nothing,  but  also  that  they  had  charged  too  much, 
and  there  was  a  subsequent  conversation,  when  he  asked 
whether  they  persisted  in  their  whole  charge,  and  was  told 
that  they  did.  The  plaintiff  therefore  never  entirely  insisted 
that  nothing  was  due,  and  when  he  brought  his  action,  gave 
notice  by  his  particulars,  that  if  liable  for  any  thing  he  was 
not  liable  for  so  much.  The  defendants  might  have  paid 
money  into  Court,  and,  if  the  plaintiff  had  gone  on,  he 
would  have  been  beaten.  Under  the  circumstances  of  this 
case,  I  think  no  tender  was  necessary  to  sustain  the  action. 

Coleridge  J. — I  am  entirely  of  the  same  opinion.  I 
never  doubted  where  money  is  paid  to  recover  goods 
from  a  person  wrongfully  detaining  them,  that  it  may  be 
treated  as  money  had  and  received,  and  Skeate  v.  Beale  (a) 
is  not  at  all  inconsistent  with  this.  That  was  an  action  on 
a  written  agreement  to  pay  a  sum  of  money,  and  the 
defendant,  in  his  plea,  sought  to  avoid  the  agreement,  by 
shewing  that  he  had  been  induced  to  enter  into  it  for  the 
purpose  of  recovering  his  goods,  which  had  been  wrongfully 
distrained,  and  the  Court  held  that  duress  of  goods  was  not 
such  a  constraining  force  as  to  avoid  the  agreement.  It  is  true 
there  may  be  expressions  in  the  judgment  which  go  beyond 
the  point  decided,  but  the  decision  itself  is,  I  think,  right, 
and  quite  consistent  with  our  decision  in  the  present  case. 
The  only  question  here  is  as  to  the  necessity  of  the  tender. 
The  action  is  not  brought  to  recover  the  whole  51.  5s. 
absolutely,  for,  though  the  particulars  at  the  commencement 
claim  the  whole  sum,  yet  they  are  afterwards  expanded, 
and  information  is  given  to  the  plaintiff  that  the  claim  is, 
in  the  alternative,  for  the  whole  sum,  or  for  such  part  as 
(a)  3  p.  &  D.  69T. 


Waimwbtobt. 
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mty  bave  been  overpaid.     Was  then  a  tender  on  the  part 

of  the  plaintiff  necessary  under  the  circumstances  ?     The      a^^^^^ 

defendants  begin  in  the  wrong  by  demanding  an  exorbitant 

sum  for  the  carriage  of  the  plaintiff's  goods.     On  whom 

did  the   knowledge  lie  of  what  was  the  proper' sum  to 

charge,  on  the  plaintiff  the  farmer  in  the  country,  or  on  the 

defendants   the   carriers?       The    ordinary   course   would 

be  for  the  carrier  to  send  in  his  bill.     However  here  the 

defendants  make  a  demand,  which  is  found  to  be  unreason* 

able,  and  persist  in  it  to  the  last.    Under  the  circumstances 

of  this  case  I  think  no  tender  was  necessary. 

D.  Rule  absolute. 


Smith  v.  Clinch  (a). 

Special  demurrer  to  a  replication  on  the  ground  that  it  A  special  de- 
»««  It  ^^..ki^  '*  rourrer  for 

was  "double.  duplicit,  must 

point  out  in 
W.  H.  Watson  appeared  in  support  of  the  demurrer.       pKcity  con-' 


sists. 


Whaieley  contr^,  objected  that  the  ground  of  demurrer 
could  not  be  gone  into,  as  the  demurrer  did  not  state  in 
what  respect  the  declaration  was  double,  and  referred  to  1 
Wms.  Sound*  2)37  b,  n.  (3),  which  cites,  among  other  autho- 
rities, Lamplough  v.  Shortridge  (ft),  where  it  was  said, ''  in 
demurrer  for  duplicity  it  is  not  sufficient  to  demur  quia 
duplex  est,  or  dupliccm  habet  materiam ; .  but  the  party 
must  shew  wherein ;  for  the  statute  by  requiring  to  sliew 
cause,  intended  to  oblige  the  party  to  lay  his  finger  upon 
the  very  point.  Per  HoU  C.  J."  He  referred  also  to  the 
rule  of  Court  in  Common  Pleas,  s.  xv.  1654, "  that  according 
to  the  statute  of  27  Eliz.  (c)  upon  demurrers,  the  causes  be 

(a)  Decided  at  the  sittings  after         (6)  1  Salk.  219. 
Trinity  Term  (Feb  2.)  (c)  C.  5. 
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specially  assignedj  and  not  involved  with  general  unap* 
plied  expressions  of  double,  negative  pregnant,  uncertain, 
wanting  form,  and  the  like,  but  to  shew  specially  wherein, 
that  the  other  may  (as  the  case  shall  require)  either  join  in 
demurrer,  or  amend,  paying  costs,  or  discontinue  his  action. 
That  it  be  declared  that  matters  of  form,  as  well  on  the 
part  of  him  that  demurs,  as  of  him  that  joyns  in  all  parts 
of  the  pleading  are  discharged,  unless  such  as  are  specially 
assigned  upon  the  demurrer." 


Per  Curiam  (a). — The  demurrer  should  have  pointed 
out  in  what  the  duplicity  consists. 

D.  Judgment  for  the  plaintiffs. 

(a)  Lord  Denman,  Fatteson  and  Coleridge  Js. 


Eleanor  Thomas  v.  Benjamin  Thomas  (6). 

bJt^erSr    Assumpsit.     The  declaration  stated  that,  on  the  ISth 

defendantjwho  November,  1837,  by  an  agreement  made  between  the  plain- 
was  the  execu-     .  .  . 

tiff  and  the  defendant,  it  was  agreed  (among  other  things) 

"th^WTdow  ^  follows;  that  is  to  say,  that  the  defendant  should  and 

would,  when  thereunto  required  by  the  plaintiff,  by  all 

necessary  deeds,  conveyances,  &c.  grant,  convey,  &c.  a  cer- 


(6)  Decided  at  the  sittings  after  term  (Feb.  5). 


was  the  execu- 
tor, and  the 
plaintiff,  who 
wast" 

of  a  testator, 
recited  that  the 
testator  had 
verbally  de- 
clared his 
desire  that  his 

widow  should  have  his  dwelling-house,  and  then  proceeded  thus,  "now  these  presents 
witness,  and  it  is  hereby  agreed  and  declared,  that  in  consideration  of  such  desire''  the 
defendant  would  convey  the  dwelling-house  to  the  plaintiff  ^provided  nevertheless,  and 
it  is  hereby  further  agreed  and  declared,  that  the  said  &c.,  ^the  plaintiff)  shall  pay  to 
&c.  (the  defendant)  the  sum  of  \L  yearly,  towards  the  ground  rent  payable  in  respect 
of  the  said  dwelling-house,  and  other  premises  thereto  adjoining,  and  will  keep  the  said 
dwelling-house  and  premises   in  good  and  tenantable  repair." 

Heldf  that  the  stipulation  as  to  the  payment  of  the  1^  ground  rent  and  the  repair  was 
not  a  mere  proviso,  and  that  it  contained  the  real  consideration  for  the  defendant's 
promise  to  convey  the  dwelling-house. 

That  the  consideration  was  good,  because  the  1/.  being  payable  for  the  house  and 
other  premites  also,  and  payable  to  the  defendant  himself,  did  not  appear  to  be  incident 
to  the  house,  as  a  specific  burden,  for  which  the  defendant  was  liable  to  any  superior 
landlord,  and  so  to  be  a  mere  diminution  of  the  gift  itself;  and  that,  in  declaring  upon 
the  agreement,  the  reference  to  the  testator's  desire  was  properly  omtttedy  as  being  irre- 
levant to  the  consideration. 
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taiD  dwelliog-house  unto  the  plaintiff  for  her  life^  or  so  long  1842. 
aa  she  should  continue  a  widow  and  unmarried,  and  that 
the  plaintiff  should  at  all  times  during  which  she  should 
have  possession  of  the  dwelling-house  pay  unto  the  defend- 
ant and  one  S.  T.  (since  deceased )« their  executors,  8cc.  the 
sum  of  1/.  yearly,  towards  the  ground  rent  payable  in  respect 
of  the  said  dwelling-house  and  other  premises  thereto 
adjoining,  and  should  keep  the  said  dwelling-house  and 
premises  in  good  and  tenantable  repair.  And  the  said 
agreement  being  so  made  as  aforesaid,  afterwards,  to  wit, 
&c.  (mutual  promises). 

Breach  (after  the  necessary  averments),  that  the  defend- 
ant would  not  convey. 
The  material  pleas  were — 1.  Non  assumpsit. 
2.  That  there  was  not  nor  is  there  the  said  considera- 
tion in  the  declaration  alleged  for  the  said  promise  of  the 
defendant  therein  mentioned. 
Issue  thereon. 

At  the  trial  before  Coltman  J.,  at  the  Glamorganshire 
spring  assizes,  1841,  it  appeared  that  the  plaintiff  was  the 
widow  and  the  defendant  the  surviving  executor  of  one 
Jokn  Thomas.  That  the  testator,  who  died  in  November, 
IBS7,  had  by  his  will,  dated  in  August  of  the  same  year, 
directed  his  executors  to  take  possession  of  his  houses, 
money,  and  other  effects,  subject  to  the  payment  (amongst 
other  bequests)  of  a  legacy  of  100/.  to  the  plaintiff,  and  an 
annuity  of  20/.  during  her  widowhood.  After  making  his 
will,  the  testator  had  repeatedly  declared  that  it  was  his 
desire  that  the  plaintiff  should  have  the  option  either  to 
take,  during  her  widowhood,  the  house  (mentioned  in  the 
declaration)  in  which  he  lived,  and  give  up  the  legacy  of 
100/.,  or  to  accept  the  legacy  instead  of  the  house. 

A  written  agreement  was  also  put  in  evidence,  entered 
into  shortly  after  the  testator's  death,  between  his  execu- 
tors and  the  plaintiff.  The  agreement  recited  the  will,  and 
then  proceeded  thus : — *^  And  whereas  the  said  testator 
shortly  before  his  death  declared,  in  the  presence  of  several 
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witnesses,  that  he  was  desirous  his  said  wife  should  have 
and  enjoy  during  her  life,  or  so  long  as  she  should  continue 
his  widow,  all  and  singular  the  dwelling-house  and  premises 
in  which  he  then  resided,  and  should  have  and  enjoy  to  her 
own  use  all  the  remainder  of  his  household  furniture,  plate, 
linen,  china,  and  all  his  stock  in  trade,  brewing  utensils 
and  other  effects,  in  his  dwelling-house  at  the  time  of  his 
decease,  &c.  8cc. ;  or,  in  case  the  said  Eleanor  Thomas 
should  think  proper,  she  might  have  and  receive  from  bis 
personal  estate  the  sum  of  100/.  in  lieu  of  such  house  and 
premises,  either  of  which  should  be  in  addition  to  the  re- 
spective legacies  and  bequests  given  her  in  and  by  his  said 
will,  but  such  declaration  and  desire  was  not  reduced  to 
writing  in  the  lifetime  of  the  said  John  Thomas,  and  read 
over  to  him,  but  the  said  Samuel  Thomas  and  Bettjamin 
Thomas  (the  executors)  are  fully  convinced  and  satisfied 
that  such  was  the  desire  of  the  said  testator,  and  are  willing 
and  desirous  that  such  intention  should  be  carried  into  full 
effect :  Now  these  presents  witness,  and  it  is  hereby  agreed 
and  declared,  by  and  between  the  parties  hereto,  that  in 
consideration  of  such  desire  and  of  the  premises,  they  the  said 
S,  Thomas  and  B.  Thomas,  their  executors,  administrators 
or  assigns,  shall  and  will,  when  thereunto  required  by  the 
said  E.  Thomas,  by  all  necessary  deeds,  conveyances,  assign- 
ments or  other  assurances,  grant,  convey,  assign  and  make 
over  or  otherwise  assure,  all  and  singular  the  said  dwelling* 
house  and  premises,  with  the  appurtenances,  unto  the  said 
£•  Thomas,  or  her  assigns,  for  her  life,  or  so  long  as  she 
shall  continue  a  widow  and  unmarried,  and  also  the  said  re- 
maining part  of  the  household  furniture,  &c.  &c.:  Provided 
nevertheless,  and  it  is  hereby  further  agreed  and  declared, 
that  the  said  E.  Thomas,  or  her  assigns,  shall  and  will  at  all 
times  during  which  she  shall  have  possession  of  the  said 
dwelling-house  and  premises,  pay  unto  the  said  S.  Thomas 
and  B.  Thomas,  their  executors,  administrators  or  assigns^ 
the  sum  of  1/.  yearly,  towards  the  ground  rent,  payable  in 
respect  of  the  said  dwelling-house  and  other  premises  there* 
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unto  adjoining,  and  shall  and  will  keep  the  said  dwelling- 
bouse  and  premises  in  good  and  tenantablc  repair;  and  it 
is  hereby  lastly  agreed  and  declared  that,  if  at  any  time 
during  her  life  or  widowhood^  the  said  E,  Thomas  shall  be 
desirous  of  giving  up  possession  of  the  said  dwelling-house 
and  premises  unto  the  said  S.  Thomas  and  B.  Thomas,  their 
executors,  administrators  or  assigns,  they,  some  or  one  of 
them,  shall  and  will  pay  unto  the  said  E.  Thomas,  or  her 
assigns,  the  sum  of  100/.,  and  accept  a  conveyance  and 
assignment  of  the  said  dwelling-house  and  premises." 

The  learned  judge  gave  leave  to  move  to  enter  a  nonsuit, 
if  the  Court  should  be  of  opinion  that  the  agreement  was 
invalid  for  want  of  consideration,  and  a  verdict  was  given 
for  the  plaintiff,  damages  100/. 

£•  K.  Williams,  in  Easter  term  following,  having  obtained 
a  rule  nisi. 
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Chilton  and  W,  M.  James  now  shewed  cause.  The  pro- 
mise on  the  part  of  the  plaintiff  to  pay  the  1/.  ground  rent 
and  to  repair  is  in  itself  a  good  legal  consideration  for  the 
promise  on  which  the  defendant  is  sued*  and  the  testator's 
''  desire,"  ''  in  consideration"  of  which  it  is  stated  that  the 
defendant  made  the  promise,  being  merely  the  motive,  and 
no  part  of  the  legal  consideration,  is  altogether  immaterial, 
and  has  properly  been  omitted  in  the  declaration.  "  Where, 
in  an  assumpsit,  two  considerations  are  alleged,  the  one 
good  and  sufficient,  the  other  idle  and  vain;  if  that  which 
is  good  be  proved  it  sufficeth;  and,  although  he  fail  in  the 
proof  of  the  other,  it  is  not  material,  because  it  was  vain  to 
allege  it;  but,  if  both  be  good,  both  must  be  proved :" 
BulL  N.  P.  147  a.  In  the  case  of  almost  all  agreements, 
the  parties  making  them  are  influenced  by  moral  as  well  as 
legal  considerations,  but  in  law  the  motives  and  inducements 
of  the  parties  are  irrelevant,  and  the  strict  legal  consideration 
alone  is  looked  to.  Where  a  declaration  alleged  a  demise 
of  a  house  at  a  certain  rent,  and  the  proof  was  of  a  demise 
of  a  house  together  with  the  furniture,  it  was  held  that,  as 
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in  point  of  law  the  rent  issued  oat  of  the  real  property  en- 
tirely, and  not  out  of  the  furniture,  it  was  sufficient  for  the 
plaintiff  to  allege  the  demise  of  the  real  property  only : 
Farewell  v.  Dicken$on(a).  T^he  mutual  promises,  as  laid 
in  the  declaration,  were  alone  the  legal  consideration  for 
the  agreement,  and  they  were  proved  as  laid. 


E.  F.  Williams  contrd.  It  is  not  intended  to  dispute  that, 
where  a  good  consideration  is  conjoined  with  an  ineffective 
consideration,  the  latter  may  be  disregarded.  But  here 
the  only  consideration  whatever  is  respect  for  the  wishes 
of  the  testator*  and,  as  that  consideration  is  not  stated  in  the 
declaration,  the  declaration  was  not  proved.  The  promise 
of  the  defendant  to  pay  1/.  ground  rent  and  to  repair,  which 
is  the  consideration  relied  on,  was  proved  by  the  agreement 
itself,  and  by  the  other  evidence  in  the  case,  not  to  have 
been  the  consideration.  It  comes  in  the  agreement  by  way 
of  proviso  merely,  and  could  not  have  been  treated  as  a 
consideration.  The  mention  of  ^*  ground  rent"  in  the  agree- 
ment shews  that  there  was  a  superior  landlord,  and  the 
proviso  for  payment  of  the  1/.  ground  rent  and  for  the  re- 
pairs, does  no  more  than  annex  to  the  gift  those  burdens 
which  are  naturally  incident  to  it:  Burnett  v«  Lynch  {by 
It  is  now  sought  to  turn  that  which  is  an  onus  charged 
upon  the  gift,  and  is  no  more  than  a  diminution  of  it,  into 
a  consideration  for  making  the  gift.  [Patteson  J.  How 
does  it  appear  that  the  defendant  was  bound  to  repair?] 
The  ''ground  rent"  mentioned  in  the  agreement,  which 
shews  that  there  was  a  superior  landlord,  is  sufficient  evi- 
dence of  the  liability.  If  the  consideration  stated  is  a  good 
consideration,  it  would  be  good  if  carried  out  into  a  con- 
veyance, notwithstanding  the  27  Eliz.  c.  4,  and  a  subsequent 
purchaser  would  lose  the  estate.  Yet  it  cannot  be  con- 
tended that  a  conveyance  of  land  by  a  man  to  his  child, 
provided  that  the  donee  will  keep  up  a  monument  lying  on 


(a)  6  B.  &  C.  251 ;  S.C.  9  D. 
&  R.  245. 


(6)  5B.&C.  589;  iS.C.  8  D. 
&  R.  368. 
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the  land,  in  commemoration  of  one  of  the  donor's  ancestors^  ^3^2 
or  will  not  cut  down  a  particular  tree,  would  not  be  a  vo- 
luntary conveyance,  and  void  against  a  subsequent  purchaser. 
Where  property  is  settled  on  a  distinguished  general,  on  Thomvs. 
condition  that  he  annually  present  a  banner  to  the  monarch, 
the  presentment  of  the  banner  is  no  consideration  but  a 
condition,  the  real  consideration  is  military  service.  So  if 
a  horse  is  given  to  a  man,  provided  that  he  will  give  the 
horse  an  extra  feed  of  corn  every  time  it  is  ridden  a  certain 
number  of  miles,  this  stipulation  would  form  no  considera- 
tion. In  the  present  case  the  wishes  of  the  testator  are 
mentioned  in  that  part  of  the  agreement  where  the  amount 
of  purchase-money  would  naturally  be  introduced,  there  the 
consideration,  such  as  it  is,  is  to  be  found,  and  the  rest  is 
mere  proviso.  He  also  referred  to  the  authorities  cited  in 
ChUty  on  Conirnct9 (a),  p,23,  upon  the  subject  of  nudapacta. 

Lord  Dbnman  C.  J. — There  are  no  real  difficulties  in 
this  case,  although  a  great  deal  of  ingenuity  has  been  dis- 
played in  suggesting  them.  The  agreement  does  not  shew 
that  the  1/.  which  the  plaintiff  is  to  pay  was  chargeable 
upon  the  dwelling-house  in  question  as  a  ground  rent,  for 
which  the  defendant  and  his  co-executor  were  liable  to  a 
superior  landlord.  The  l/.  is  stated  to  be  payable  in  re- 
spect of  ''  other  premises  thereto  adjoining/'  as  well  as  in 
respect  of  the  dwelling-house,  so  that  the  payment  cannot 
be  treated  as  an  ordinary  burden  annexed  to  the  dwelling- 
house,  and  a  mere  diminution  of  the  gift  The  payment 
therefore  is  in  itself  a  good  consideration.  It  is  also  suffi- 
ciently stated  as  being  the  actual  consideration.  The  part 
of  the  agreement  where  the  payment  is  stipulated  for  is 
not  a  mere  proviso,  for  the  language  is,  "  Provided  never- 
theless, and  it  is  hereby  further  agreed,'*  that  the  plaintiff 
shall,  so  long  as  she  is  in  possession  of  the  dwelling-house, 
pay  the  yearly  sum  of  1/.  It  is  also  agreed  that  she  shall 
repair,  which  of  itself  might  be  a  consideration  of  great 
value.     There  is  therefore  a  good  legal  consideration^  which 

(a)  2ded. 
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18  altogether  independent  of  the  feeling  that  actuated  the 
defendant  in  entering  into  the  contract. 

Patteson  J.-^Tbe  motive  for  the  executors  making  the 
agreement  appears  to  have  been  respect  for  the  wishes  of 
their  testator.  Motive,  however,  is  in  a  legal  point  of  view 
distinct  from  consideration.  The  consideration  must  move 
from  the  plaintiflf ;  here  the  motive,  which  it  is  sought  to 
turn  into  the  consideration,  does  not  move  from  the  plain- 
tiff, but  from  the  testator,  if  from  any  one.  But  it  is  said 
that,  as  this  motive  is  the  aclual  consideration,  and  is  worth- 
less as  such,  that  the  agreement  is  without  consideration 
and  becomes  a  voluntary  gift.  But  there  is  an  express 
agreement,  not  a  mere  proviso,  that  the  plaintiff  shall  pay 
the  yearly  sum  of  1/.,  which  was  probably  part  of  an  entire 
sum,  payable  as  ground  rent  for  the  dwelling-house  and  the 
other  premises  mentioned,  and  the  1/.  is  to  be  paid,  not  to 
a  superior  landlord,  but  to  the  defendant  himself.  The 
payment  therefore  does  not  appear  to  be  a  burden  incident 
to  the  house.  So  again,  as  to  the  agreement  by  the  plaintiff 
to  repair,  it  may  be  that  under  a  lease-  from  the  ground 
landlord  the  defendant  was  bound  to  repair.  But  we  know 
nothing  of  the  matter;  the  obligation  to  repair  may  be  cre- 
ated for  the  first  time  by  this  agreement.  It  is  said  that  if 
this  clause,  which  is  called  a  proviso,  had  occurred  in  a  con- 
veyance, the  conveyance  would  nevertheless  be  voluntary 
and  void  as  against  a  subsequent  purchaser,  under  the  sta- 
tute of  the  27th  Elizabeth.  I  do  not  say  how  that  might 
be,  but,  even  supposing  that  the  conveyance  would  be  void 
against  a  subsequent  purchaser,  it  would  be  good  against 
the  conveying  party. 

Coleridge  J. — The  concession,  that  it  is  not  necessary 
to  set  out  mere  motive,  when  conjoined  with  a  good  con- 
sideration, seems  to  dispose  of  the  case.  We  are  not  tied 
up  to  look  in  any  particular  part  of  an  instrument  for  the 
consideration.  Undoubtedly  in  that  part  of  this  agreement 
where  the  consideration  is  usually  to  be  found  there  is 
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nothing  more  than  a  pious  reference  to  the  wishes  of  the 
testator.  But  in  another  part  of  the  instrument  there  is  an 
express  agreement  by  the  defendant  to  pay  1/.  a  year  for  a 
particular  purpose,  in  respect  of  the  dwelling-house  and 
other  premises,  and  to  repair.  That  agreement  would 
clearly  be  a  good  consideration,  if  introduced  in  the  usual 
part  of  the  instrument,  and  is  not  the  less  a  good  considera- 
tion because  it  is  not  found  in  the  usual  place.  As  to  the 
argument  that,  if  this  consideration  were  carried  out  into  a 
conveyance,  the  conveyance  would  be  void  against  a  pur- 
chaser, I  doubt  whether  that  would  be  so,  for  I  think  the 
payment  of  the  1/.  would  form  such  a  consideration  as 
would  support  the  deed.  It  is  clear,  I  think,  that  the 
payment  of  1/.  ground  rent  is  a  thing  newly  created;  it  is 
to  be  paid  not  to  the  landlord,  but  to  the  defendant,  and  in  . 
respect  not  of  the  dwelling-house  only,  but  also  of  other 
premises. 

D.  Rule  discharged. 
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The  Queen  v.  Barnes  and  another  (a). 

Rule  to  shew  cause  why  an  order  of  the  Court  of  Quar-  Where  an 

ter  Sessions  for  the  county  of  Derby  should  not  be  quashed  tices  has  been 

for  insuiSciency.     At  the  Derbyshire  quarter  sessions,  held  9"^*l*f^  °" 

.    .  "^  ^  appeal, subject 

on  the  7th  April,  1840,  an  appeal  was  brought  by  Barnes  to  a  case,  and 

and   another,  surveyors  of  the  hamlet  of  Beard,  in    the  direcinfje 

county  of  Derby,  against  an  order  of  three  justices  of  the  case  to  be  re- 

stated  thfi  4f*si 

peace,  adjudging  a  sum  of  88/.  to  be  paid  by  the  said  ^ions  have  no' 
Barnes  and  another  to  the  treasurer  of  a  certain  turnpike  jurisdiction  to 
mi  .  1^    J    t  1  1  .  ^^^^  evidence 

road.     1  he  sessions  quashed  the  order,  subject  to  a  case  to  thereon,  or  to 

be  .ubmitted  to  this  Court.  ~»J-- 

This  Court,  upon  argument  in  Michaelmas  term,  1841,  order  withouc 
ordered  the  case  to  be  sent  back  to  be  re-stated.  onToA^he  par- 

fa)  Decided  Trinity  term,  1842,  June  13.  ^^  ^®  i^®   . 

^  '  J  '         '  other  of  an  in- 

tention to  pro- 
ceed at  Bucb  sessions,  which  notice  ma^  in  such  a  case  be  given  by  the  respondents. 

Serving  a  copy  of  the  rule  of  this  Cfourt,  directing  the  case  to  be  re-stated,  will  not 
dupense  with  sach  senice  of  a  notice. 
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The  respondents  served  a  copy  of  the  order  fot  the  re- 
stating of  the  case  on  the  appellants,  but  they  gave  no  no- 
tice of  any  intention  to  appear  at  the  next  sessions  for  the 
purpose  of  having  the  case  re-stated,  or  otherwise;  nor 
was  any  notice  of  an  intention  to  do  so  given  by  the  appel- 
lants. The  respondents  appeared  at  the  next  sessionSi  the 
appellants  did  not,  and  the  Court  of  Quarter  Sessions  made 
an  order,  which  concluded  as  follows  : 

''  And  the  Court  of  Queen's  Bench  having,  upon  hearing 
counsel  on  both  sides,  directed  the  order  returned  with  the 
writ  of  certiorari  to  be  sent  back  to  the  sessions  to  be  re- 
stated, and  the  said  appellants  not  now  appearing  to  prose- 
cute the  said  appeal  against  the  said  order  of  the  said  jus- 
tices, this  Court  doth  order  that  the  said  order  of  the  said 
three  justices  be  and  the  same  is  hereby  confirmed." 

The  ground  of  the  motion  was,  that  the  rehearing  of  the 
case  having  been  had  without  any  notice  of  trial,  or  of  in* 
tentibn  to  proceed  at  the  next  sessions,  the  Court  of  Quarter 
Sessions  had  no  jurisdiction. 

Sir  F.  Pollock  A.  G.,  Wildman  and  Griffin  shewed 
cause.  It  was  the  duty  of  the  appellants  to  give  notice  of 
trial ;  if  they  did  not,  the  respondents  might  nevertheless 
appear  without  notice  at  the  next  sessions;  such  is  the 
practice  of  the  Derbyshire  sessions.  The  appellants  there- 
fore could  not  object  to  a  want  of  notice  from  the  re- 
spondents. The  respondents  were  not  even  bound  to  serve 
on  the  appellants  a  copy  of  the  rule  of  this  Court,  but,  as 
they  have  done  so,  that  was  equivalent  to  a  notice  to  pro- 
ceed at  the  next  sessions.  Suppose  there  had  been  an 
entry  and  respite  of  an  appeal,  would  not  service  of  the 
order  respecting  the  appeal  be  a  suflBcient  notice  (a)? 

But  this  Court  is  not  a  court  of  appeal  from  the  deci- 
sions of  the  justices  in  cases  where  they  have  jurisdiction, 
unless  its  opinion  is  taken  in  the  usual  form  by  the  sub- 
mission of  a  case.     Here  the  sessions  had  jurisdiction;  it 

(a)  See  Rex  v.  Lambeth,  3  D.  &  R.  340;  2  Nol.  P.  L.  532. 
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was  competent  to  them  to  frame  rules  for  the  government         1842. 

of  the  practice  of  their  own  court ;  they  have  done  so,  and, 

as  they  have  acted  upon  them,  this  Court  cannot  interfere;     " '"  7/ 

Rex  V.  James  {a).     Their  judgment  is  final,  though  it  may       Barmbs. 

have  even  been  entered  wrong  by  mistake;  Rex  v.  Justices 

of  Leicestershire{b). 

N.  R.  Clarke  and  Whitehurst  control.  The  sessions  had 
no  power  to  interfere,  except  by  virtue  of  the  order  of  this 
Court.  The  respondents  were  bound  to  give  the  appel- 
lants notice  of  their  intention  to  appear  at  the  next  sessions. 
If  no  step  had  been  taken  by  either  party,  the  order  of 
sessions  quashing  the  order  of  the  justices  would  have  re- 
mained. 

Lord  Denman  C.  J. — The  party  who  wishes  to  relieve 
himself  from  the  burden  ought  to  give  the  notice  necessary 
to  put  the  Court  in  motion  (c).  The  case  is  distinguish- 
able from  the  case  of  an  ordinary  appeal. 

Patteson,  Williams  and  Coleridge  Js.  concurred. 

Rule  absolute. 


(a)  9  Mau.  &  S.  391.  where  the  record  goes  down   a 

(6)  1  Mau.  &  S.  442.  second  time  to  have  the  case  re- 

(c)  The  following  passage  in  2  tried   by  a  jury."    This  analogy 

Nolaoy  P.  L.  611,  was  supposed,  would  be  in  accordance  with  the 

apparently  with  very  little  reason,  ruling  in    the   above    case ;    for, 

to  lay  down  a  different  rule.  ''  But  where  a  defendant  takes  a  cause 

as  it  (a  rehearing)  has  been  com-  down   for  trial  by  proviso    he   is 

pared  by  the  judges  to  proceedings  bound  to  give  a  notice  of  trial,  or 

upon  a  new  trial,  it  seems  as  if  the  cause  cannot  be  tried  on  his 

the  appellant  ought   to   serve   a  wriL     2  Tidd,  9th  edit.  pp.  761, 

fresh  notice,  in  the  same  manner  763. 
as  the  plaintiff  is  obliged  to  do, 

G. 
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Wednetdayf 
January  26th, 

A  corporation 
aggregate  may 
be  guilty  of  a 
misdemeanor 
by  nonfea- 
sance. 

And  in  sucb  a 
case  an  indict- 
ment is  main- 
tainable 
against  it  in 
its  corporate 
name. 


The  Queen  v.  The  Birmingham  aud  Gloucester 
Railway  Company, 

Demurrer  to  an  indictment.  The  bill  of  indictment 
was  preferred  and  found  at  the  Worcester  assizes,  and 
removed  by  certiorari  into  this  Court.  The  Company  de- 
murred by  attorney. 

The  indictment  was  for  the  disobedience  of  an  order  of 
two  justices  on  the  Company,  which  had  been  confirmed, 
on  appeal,  by  the  Court  of  Quarter  Sessions  for  the  county 
of  Worcester  The  order,  which  was  founded  on  the  pro- 
visions by  the  Company's  act,  commanded  certain  arches 
and  culverts  to  be  made  by  the  Company  for  the  benefit 
of  the  prosecutors.  There  was  a  second  count  varying  the 
terms  of  the  charge  against  the  defendants.  The  defendants 
were  indicted  by  their  corporate  name. 


Whateley  in  support  of  the  demnrrer((i).  An  indict- 
ment will  not  lie  against  a  corporation.  No  instance  is 
known  of  such  an  indictment ;  it  is  a  very  strong  argu- 
ment that  such  an  indictment  is  not  known  to  the  law,  that 
in  the  regular  tribunals  of  criminal  jurisdiction  there  is  no 
machinery  by  which  a  corporation  can  appear  and  plead  to 
an  indictment.  In  this  very  case,  on  the  finding  of  this 
bill,  the  defendants  not  having  pleaded,  nor  knowing  how  to 
plead,  were  distrained  upon  by  the  sheriff.  On  application 
to  the  judge,  Parke,  B.,  his  lordship  said  there  were  no 
means  by  which  the  defendants  could  plead  at  the  assizes. 
It  is  no  answer  to  say  that,  by  the  course  now  adopted, 
a  plea  can  be  put  in  ;  if  by  the  common  law  an  indictment 
was  sustainable,  all  the  analogies  of  criminal  procedure 
shew  that  the  defendants  would  have  been  enabled  to  plead 
in  the  county  where  the  indictment  originated.     But,  sup- 


(a)  Before  Pattuon,  Coleridge  and  Wightman  Js. 
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posing  this  difficulty  overcome,  and  the  indictment  to  pro-         1842. 
ceed,  and  a  verdict  of  guilty  found,  how  is  a  corporation  to 
be  punished  ?     For,  if  a  fine  be  imposed,  the  proper  form  v. 

of  judgment  is  the  condemnation  to  the  fine,  and  then  an   ®'**y^^d  "^*' 
award  of  apprehension  to  answer  it ;  that  is  the  constant    Gloucesteh 
practice  on   indictments   for  misdemeanors,  and  then  the      Company. 
defendant  is  apprehended  at  once.     The  form  of  a  judg- 
ment in  Tremaiite'a  Entries,  204,  is  so.    A  corporation  might 
have  no  property. 

Lord  Coke  says  in  the  case  of  SuUon*8  Hospital{a\ 
*'  a  corporate  aggregate  of  many  is  invisible,  immortal,  and 
rests  only  in  intendment  and  contemplation  of  law."  They 
cannot  commit  treason,  nor  be  outlawed,  norexcommuni* 
cated,  for  they  have  no  souls ;  neither  can  they  appear  in 
person,  but  by  attorney ;  accordingly  in  Com.  Dig.  tit.  Fran- 
chise (F.),  39^  it  is  said,  ''  process  of  outlawry  does  not  lie 
against  a  corporation  aggregate ;  and  therefore  trespass 
does  not  lie  against  a  corporation,  but  against  the  particular 
persons  only ;  for  a  capias  and  exigent  do  not  go  against 
a  corporation."  There  is  an  anonymous  case  in  12  Mod. 
559,  to  the  same  eflfect,  '*  note  by  Holt,  C.  J.;  a  corporation 
is  not  indictable,  but  the  particular  members  of  it  are." 

There  are  several  cases  which  will  be  cited  on  the  other 
side,  but  which  on  examination  will  appear  not  to  be 
authorities.  There  is  a  form  in  3  Chit.  Criminal  Law,  600, 
of  an  indictment  against  the  assignees  of  a  corporation  ; 
but  that  is  in  form  against  a  corporation,  and  also  against 
certain  individuals  by  name,  and  it  would  be  good  against 
them,  if  bad  against  the  corporation.  In  Rex  v.  Mayor^ 
Aldermen^  S^c.  of  Liverpool{h),  and  Sex  v.  Mayor,  S^c.  of 
Stratford'Upon^Avon{c)f  there  were  indictments  against  cor- 
porations, but  in  neither  was  the  objection  taken ;  and  they 
might  be  distinguishable  on  the  ground  that  officers  and 
members  of  the  corporation  were  mentioned ;  the  sheriff 
might  have  found  out  who  were  the  mayor  and  aldermen, 

(a)  10  Co.  39  b.  (6)  3  East,  86.  (c)  14  East,  348. 
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I84e.        and  take  them  in  satisfaction.    There  is  a  MS. (a)  note  in 
the  Crown-office  as  follows: — "Hilary  term^  1778,  Rex  v. 
Owners  and  Occupiers  of  a  parcel  of  ground  called  Bourne, 
^'*'aud^°^*'   tn  the  Parish  of  Easingwoldj  for  not  repairing  a  highway. 
Gloucester    Motion   to   quash   the  indictment  because  no  particular 
CoMPANT.    P^i*so°  is  named.     A  rule  nisi  was  granted,  and  in  the  fol- 
lowing Easter  term  the  rule  was  made  absolute  without 
opposition;"  to  which   this  note  is  appended:-^'' It  ap- 
pears therefore  that  an   indictment  of  a  road   repairable 
ratione  tenurae  ought  to  mention  the  names  of  the  persons 
bound   to   repair,  and  not  to  run  generally  against   the 
owners,  See.  as  if  it  was  against  the  inhabitants  of  a  district" 
A  corporation  may  be  under  many  public  obligations,  but 
this  is  not  the  way  to  enforce  them ;  particular  members  of 
the  corporation  should  be  included  in  the  indictment. 

The  clause,  enabling  the  Company  to  sue  and  be  sued 
by  one  of  their  officers,  applies  only  to  civil  proceedings. 
[PattesoH,  J.  That  clause  was  quite  unnecessary,  as  they 
are  incorporated.] 

It  is  laid  down  that  trespass  will  not  lie  against  a  corpo- 
ration, but  it  is  unnecessary  to  go  that  length  on  the  present 
argument. 

It  was  said  on  a  former  occasion (6)  that,  though  an 
indictment  might  not  lie  against  a  corporation  for  a  mis- 
feasance, it  would  for  a  nonfeasance ;  but  it  is  submitted 
that  the  position  ought  rather  to  be  the  other  way,  for  a 
corporation  might  under  their  seal  authorise  the  commis- 
sion of  a  trespass  (c) ;  but  for  a  nonfeasance,  which  is  a 
contempt  of  the  Court,  each  individual  member  is  liable, 
for  each  is  bound  to  do  the  act. 

Talfourd  Serjt.  in  support  of  the  indictment.  A  corpora- 
tion aggregate  is  liable  to  an  indictment  for  a  nonfeasance. 

(a)  By  the  late  Mr.Dealtry.  (F)  13.    A  corporation  aggregate 
{b)  On  a  motion  to  quash  the  <<  cannot  be  a  disseiior  or  tret- 
indictment,  see  the  case,  1  G.&D.  passer    without  an  agreement  by 
457.  deed." 
(c)  Vide  Com.  Dig.  Franchise 
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The  precedents  are  uniforniy  and  this  is  the  first  time  that        1842. 
proposition   has   been  denied.     The   case   in  12  Mod.  is  ^^  ^ 

made  the  subject  of  remark  in  a  very  learned  and  accurate  v. 

book,  Kyd  on  Corporations,  225.     "It  seems  that,  where  ^^^^^^^^^ 
a  corporation  is  bound  to  keep  a  bridge  or  a  highway  in    Gloucester 
repair,  an  indictment  will  lie  against  it  for  not  repairing  it.     Company. 
It  is  indeed  reported  to  have  been  said  by  Lord  Chief  Jus- 
tice Holt,  that  ^  a  corporation  is  not  indictable,   but  the 
particular  members  of  it  are ;'  but  I  apprehend  that  can 
apply  only  to  the  case  of  a  crime  or  misdemeanor ;  and 
that  an  indictment  may  lie  against  a  corporation  in  the 
cases  mentioned  as  well  as  against  a  county  or  parish.*' 

It  can  scarcely  be  now  said  that  trespass  is  not  main- 
tainable. It  was  distinctly  decided  in  Lord  Yarborough  v. 
The  Bank  of  England  (,a)  that  trover  will  lie,  and  if  trover 
why  not  trespass  ?  Lord  Ellenborough  considered  the  ques- 
tion in  that  case  to  be,  whether  a  corporation  "  can  be 
guilty  of  a  trespass  or  a  tort,"  and  decided  that  they  can. 
And  his  lordship,  alluding  to  the  44  Edw,  3,  2  pi.  5,  where 
an  objection  was  taken,  that  trespass  would  not  lie,  ob- 
served ''  that  the  objection  did  not  appear  to  have  prevailed." 
That  learned  judge  also  adverts  to  a  series  of  authorities, 
in  which  it  appears  to  have  been  admitted  that  a  corpora- 
tion might  be  "disseisors  or  trespassers.*'  If  an  indictment 
would  not  lie  for  an  act  authorised  by  the  Company,  there 
would  be  a  failure  of  justice.  For  example,  if  there  were 
an  unlawful  entry  to  take  land,  an  action  against  the  mere 
labourers  who  entered  would  be  a  very  inadequate  remedy. 
And,  if  the  act  were  authorised  by  the  corporation,  indivi- 
dual members  of  it  would  not  be  liable  for  it;  Harman  v. 
Tappenden(b) ;  at  least  unless  there  were  express  malice  or 
interference  by  them. 

An  argument  is  founded  on  the  assumed  difficulty  of  a 
corporation  pleading  at  assizes  or  sessions  to  an  indictment. 
It  is  submitted  that  no  such  difficulty  exists.    A  corporation 

(a)  16  East,  6.  (fr)  1  East,  555. 
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1842.        might  make  an  attorney  under  seal,  who  might  appear  and 

^■^^^^^^^      plead  for  them.     But,  even  if  it  be  true  that  the  only  mode 
Tlic  Queen     «  ....  •        • 

V,  is  to  remove  the  indictment  into  this  Court  by  certiorari, 

Birmingham  jJ^^^  jo^g  ^q^  warrant  the  argument  founded  on  it.  The 
Gloucester  case  of  Hex  v.  Inhabitants  of  Clifton  {a)  is  a  distinct  autho* 
Railway  ^.j^y  jj^^^j  jj  jg  ^^  objection  to  an  indictment  lying,  that  it 
is  the  only  mode  of  proceeding.  Where  there  is  an  indict- 
ment against  a  peer,  not  for  a  felony  or  breach  of  the  peace, 
no  process  of  outlawry  lies  against  him,  nor  can  a  capias 
issue,  the  only  mode  of  proceeding  is  by  distringas,  and 
distress  infinite,  or  in  some  cases  by  sequestration.  The 
difficulty  suggested  has  been  felt  and  overcome.  In  suits 
in  equity  against  corporations  an  attachment  does  not  lie, 
but  a  sequestration  may  issue ;   Vin.  Abr.  B.  2,  pi.  2(6). 

The  objection  founded  on  the  difficulty  of  awarding 
punishment  would  apply  equally  to  proceeding  by  manda- 
mus. Au  attachment  would  not  lie  against  a  corporation. 
Men  of  Guilford  v.  Mills  (c) ;  but  still  the  mandamus  goes 
against  it,  and  it  would  be  liable  to  an  action  for  a  false 
return.  In  cases  of  indictment  against  counties  or  parishes, 
all  the  parties  cannot  be  brought  before  the  Court  to  receive 
punishment.  [Coleridge  J.  All  are  indicted,  some  may  be 
taken.]  It  seems  one  or  more  of  those  liable  may  be  in« 
dieted  {d).  If  a  corporation  have  no  property  to  proceed 
against,  perhaps  the  corporation  might  be  reached  by  the 
course  suggested  in  Rex  v.  Thursjield  and  another  {e). 
There  the  defendants  were  cited  in  the  Spiritual  Court  by 
their  names  of  baptism,  with  the  addition  of  master  and 
wardens  of  a  company.  They  moved  for  a  prohibition,  on 
the  ground  that  they  ought  to  have  been  sued  in  their  **  po« 
Htic  capacity  only ;"  but  the  Court  said  there  was  no  other 
way,  for  '*  if  the  Company  had  neither  lands  nor  goods 
there  was  no  way  to  make  them  appear ;  but  here  they  said 

(fl)  5  T.  R.  505.  {d)  1  Hawk.  P.  C.  b.  1,  c.  S«, 

(6)  And  see  Rex  v.  Dr,  Wind-  s.  3,  by  Curwood. 

homy  Cowp.  377.  {e)  Skin.  27. 
(c)  2  Keble,  1. 
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they  were  cited  by  their  proper  names,  but  in  their  politic         1842. 
capacity,  but  if  they  stood  out  they  might  be  laid  by  the      j"^'^^ 
heels  in  their  natural  capacity/'   However  this  may  be,  that  v. 

the  remedy  is  defective  is  no  argument  against  the  indict-   B^^'^J*"^" 
ment  lying.  Oloucesteb 

The  precedents  are  uniform  that  an  indictment  will  lie.  Company. 
[Coleridge  J.  It  seems  to  have  been  taken  for  granted  in 
Rex  V.  The  Severn  and  Wye  Railway  (a).']  All  the  judges 
in  that  case  treated  it  as  clear  law  that  an  indictment  would 
lie.  There  are  many  precedents  of  such  indictments;  Rex 
V.  Mayor  and  Aldermen,  Sfc,  of  Carlisle  {b);  Rex  v.  Cor-- 
poration  of  Gloucester  {c)\  Rex  v.  Dean  of  Christchurch  and 
the  Corporation  of  Oxford  (d) ;  Rex  v.  Corporation  of  NetV' 
casile  upon  Tyne  (e).  In  the  case  of  Rex  v.  Corporation  of 
Stratford  upon  Avon  (/),  an  indictment  for  non-repair  of  a 
bridge,  many  points  were  discussed,  but  it  was  not  objected 
that  an  indictment  was  not  sustainable. 

Whately  replied.  It  is  admitted  an  indictment  will  not 
lie  for  a  misdemeanour  :  this  is  a  misdemeanour.  In  pre- 
cedents cited  where  the  mayor,  aldermen,  &c.  were  sued 
they  might  have  been  made  personally  answerable. 

Cur*  adv.  vult. 

Patteson  J.  delivered  the  judgment  of  the  Court(g). — 
This  was  an  indictment  against  a  railway  company  by  their 
corporate  name  for  refusing  and  neglecting  to  make  an 
arch  and  certain  other  works,  pursuant  to  an  order  of 
justices  made  under  the  authority  of  the  railway  act. 

The  indictment  was  found  at  the  quarter  sessions,  and 
removed  into  this  Court  by  certiorari,  when  the  Company 

(a)  8  B.  ft  Aid.  646.  {d)  3  Ch.  Cr.  L.  603. 

(6)  4  Wentw.  Plea.  157;  3  Cb.  (c)   Ibid. 

Cr.  L.  58r.  if)  14  East,  348. 

(c)  Dogherty's  Crown  Ct.  As-  (g)  In  Trinity  Term,  May  28. 
sistant,  398;  9th  edit.  355. 

VOL.  II. —  G.  D.  R 
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1842.        appeared  and  demurred  generally,  upon  the  ground  that  an 
v^^^^      indictment  would  not  lie  against  a  corporation. 

y.  Upon  the  argument  it  was  not  contended  on  the  part  of 

Birmingham  (Ij^  Company  that  an  action  of  trespass  might  not  be  main- 
Gloucestkk  tained  against  a  corporation;  for,  notwithstanding  some 
CoM^NT  ^^^^  ^^  ^^^  contrary  in  the  older  cases^  it  may  be  taken  for 
settled  law  since  the  case  of  Yarborough  v.  The  Bank  of 
Eii^land{a),  in  which  the  cases  were  reviewed,  that  both 
trover  and  trespass  are  maintainable,  but  it  was  said  that 
an  indictment  will  not  lie  against  a  corporation.  Only  one 
direct  authority  was  cited  for  this  position,  and  it  is  a  dic- 
tum of  Lord  Hoh  in  an  anonymous  case  reported  in  12  Mod. 
559.  The  report  itself  is  as  follows : — ''  Note,  per  Holt, 
Chief  Justice — A  corporation  is  not  indictable,  but  the 
particular  members  of  it  are."  What  the  nature  of  the 
offence  was  to  which  the  observation  was  intended  to  apply 
does  not  appear,  and  as  a  general  proposition  it  is  opposed 
to  a  number  of  cases  which  shew  that  a  corporation  may  be 
indicted  for  breach  of  a  duty  imposed  upon  it  by  law; 
though  not  for  a  felony  or  for  crimes  involving  personal 
violence,  as  for  riots  or  assaults  (i). 

A  corporation  aggregate  may  be  liable  by  prescription, 
and  compelled  to  repair  a  highway  or  bridge  (c);  and,  in 
the  case  of  Rex  v.  The  Mayor,  S^c.  of  Liverpool  {d)^  the 
corporation  were  indicted  by  their  corporate  name  for  non- 
repair of  a  highway ;  and  upon  argument  in  this  Court  the 
indictment  was  held  to  be  defective,  but  no  question  was 
made  as  to  the  liability  of  a  corporation  to  be  indicted. 

In  the  case  of  Rex  v.  The  Mayor,  S^c.  of  Sratford- 
upon'Avon{e),  the  corporation  was  indicted  by  its  corpo- 
rate name  for  non-repair  of  a  bridge,  and  found  guilty; 
and  upon  argument  in  this  Court  the  verdict  was  sustained, 
and  no  question  made  as  to  the  liability  generally  of  a  cor- 

(a)  16  East,  6.  c  77,  s.  8. 

(6)  Hawk.  P.O.  b.1,  c.  65,  8. 13.         (d)  S  East,  16. 

(c)  Hawk.  P.  C.  b.  1,  c.  76,  8. 8 ;        (e)  14  East,  348. 
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poration  to  an  indictmeot  for  breach  of  a  duty  cast  upon         1842. 

it  by  law.  J^^Z^ 

IT  ^     ^'  .  r    .  .       .      L  The  Queen 

Upon  the  discussion  of  the  question  in  the  present  case,  v. 

the  counsel  for  the  Company  relied  chiefly  upon  the  cir-  Birmimgham 

comstaiice  of  the  indictment  being  found  at  the  assises,    Gloucester 

where  the  Company  could  not  appear  and  take  their  trial,  '  CompaiIy. 

even  if  so  disposed,  as  a  corporation  can  only  appear  by 

attorney,  and    the  appearance  at  the   assises  must  be  in 

person. 

We  think  there  is  no  weight  in  this  objection.  It  may 
indeed  impose  some  difficulty  upon  the  prosecutor,  and 
render  his  proceeding  more  circuitous,  as  he  will  be  obliged 
to  remove  the  indictment  by  certiorari  into  this  Court  in 
order  to  make  it  effective,  but  the  liability  of  the  corpora- 
tion is  not  affected. 

In  the  case  of  Rex  v.  Gardner  (a)  it  was  objected  that 
a  corporation  could  not  be  rated  to  the  poor,  because  the 
remedy  by  imprisonment  upon  failure  of  distress  was  im- 
possible; but  the  Court  considered  the  objection  of  no 
weight,  though  it  might  be  that  there  would  be  some  diffi- 
culty in  enforcing  the  remedy. 

The  proper  mode  of  proceeding  against  a  corporation  to 
enforce  the  remedy  by  indictment  is  by  distress  infinite  to 
compel  appearance  after  removal  by  certiorari,  as  suggested 
by  Mr.  Baron  Parke  in  this  very  case,  as  reported  in  9  Car. 
Sl  Payne,  469,  and  as  appears  by  2  Hawk.  c.  27,  s.  14,  and 
the  cases  cited  in  Vin.  Abr.  tit.  Corporations,  B.  a. 

We  are  therefore  of  opinion,  that  upon  this  demurrer 
there  must  be  judgment  for  the  crown. 

G.  Judgment  for  the  crown, 

(a)  Cowp.  84. 
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Sanders  aad  others  v.  VANZELLEB(a). 

Where  a  ship  SPECIAL  verdict.     Indebitatus  assumpsit  "for  freight 

by  agreement  3°^    primage^    payable    by   the   defendant   to    the   plain- 

^^\^h\V  *'^*  ^^^  ^^^  carriage  and  conveyance  of  certain  goods  in 

voyage  from  and  on  board  a  certain  ship  or  vessel  of  the  plaintiffs  from 

a  foreign  port    ^^^   ^^  ^jj^^^g     j^^^^  ^^  ^1^^  defendant's  request:"  for  the 

to  a  port  in  *  ^         » 

England  to       price  and  value  of  certain  work  and  labour  then  done  and 

refgnVrta       performed  by  the  plaintiffs  for  the  defendant  at  his  request; 

cargo,  and  de-  for  the  use  of  a  ship  or  vessel  of  the  plaintiffs  retained  and 
liver  the  same  ,  .  r  «  •  i  i  i  • 

on  being  paid    kept  on  demurrage  for  a  long  time  then  elapsed  at  the 

f  'T*^h^lf  •    ^^f^"^*"^'*   request ;    for   money  paid,  laid  out  and   ex- 
cash  and  half   pended  by  the  plaintiffs,  to  and  for  the  use  of  the  defendant 
bill  oHad^n^    *^  ^^^  request,  and  upon  an  account  stated, 
was  signed  to       Plea,  non  assumpsit. 

xoih7^T^  The  special  verdict  was  as  follows: — "That  the  plain- 
lercrorhis  tiffs  were  on  the  19lh  December,  1835,  the  owners  of  a 
or  they  paying  certain  brig  called  the  Oscar,  and  that  Mr.  George  Bell 

freight  for  the   ^^^^  carried  on  business  in  London  under  the  firm  and 

same  as  per 

charter-party  :  style  of  George  Bell  &  Co.,  having  a  correspondent  and 

an  ac^ptance  ^^"^  *^  Ibrail  carrying  on  business  under  the  firm  of  Bell 
under  the  bill   and  Anderson,  and  on  that  day  entered  into  the  followbg 

the  goods  by  memorandum  of  charter-party  with  Oeorge  Bell  &  0>.: — 
an  assignee  of 

it  did  not  raise  «  Memorandum  for  Charter. 

an  mferenoem  J  j^^^  j^ 

law  of  a  con-  ,        ^  '  ^ 

tract  by  him  "  It  is  this  day  mutually  agreed  between  Samuel  Cockmss 

d£?.^  Not-  ''  *°^  ^^^  owners  of  the  good  ship  or  vessel  called  the  Oscar, 

withstanding  of  the  measurement  of  234  tons  or  thereabouts,  now  at 

party  sach  Torquay,  and  Messrs.  George  Bell  SiCo.  of  London,  mer- 

«<^«P^ce  chants,  that  the  said  ship  being  right,  staunch  and  strong, 

dencetoajury  and  every  way  fitted  for  the  voyage,  shall,  after  delivery  of 
of  a  contract 

to  pay  freight.  (a)  Decided  in  T.  T.  (May  97, 184t.) 

QiuBrey  whe- 
ther indebitatus  assumpsit  for  freight  is  the  proper  form  of  declaring  on  soch  an  implied 
contract. 

(h)  So  stated  in  the  special  verdict ;  the  judgment  of  the  Court  assumes  that  the  charter-partj 
wai  under  teal. 
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her  outward  cargo  at  Constantinople,  with  all  convenient  1842. 
speed  sail  and  proceed  to  Ibrail  in  the  river  Danube,  or  so 
near  thereto  as  she  may  safely  get,  and  there  load  from  the 
factors  of  the  said  charterers  a  full  and  complete  cargo  of  "^"zeller. 
such  general  goods  and  merchandize  as  may  be  sent  along- 
side of  the  vessel,  not  exceeding  what  she  can  reasonably 
stow  and  carry  over  and  above  her  tackle,  apparel,  provi- 
sions and  furniture ;  and  being  so  loaded  shall  therewith 
proceed  to  London,  Liverpool  or  Bristol,  calling  at  Cork 
or  Falmouth  for  orders,  or  so  near  thereunto  as  she  may 
safely  get,  and  deliver  the  same  on  being  paid  freight  at  the 
rate  of 

60f.  per  too  for  tallow.  ^ 

£11  „  unpressed  wool.  / 

iez  „         pressed  wool.  f  With  5  per  cent. 

£40  per  mille  for  pipe  staves.  i       pnmage. 

6Qf.      load  wainscot  or  square  oak  logs.  7 

*'  Other  goods,  if  any,  proportionably. 

^'  Restraint  of  princes  and  ruler,  the  act  of  God,  the 
king's  enemies,  fire,  and  all  and  every  other  danger  and  acci- 
dents of  the  seas,  rivers  and  navigation,  of  whatever  nature 
and  kind  soever,  during  the  said  voyage  always  excepted. 
The  freight  to  be  paid  on  unloading  and  right  delivery  of 
the  cargo,  half  in  cash  and  half  by  bills  on  London  at  three 
months'  date;  fifty  running  days  are  to  be  allowed  the  said 
merchant,  if  the  ship  is  not  sooner  despatched,  for  loading 
the  same  ship  at  Ibrail  and  unloading  at  her  port  of  deli- 
very, to  commence  from  the  time  the  vessel  is  ready  to  take 
in,  whether  in  quarantine  or  not,  and  ten  days  on  demur- 
rage over  and  above  the  said  laying  days  at  5L  per  day ; 
penalty  for  non-performance  of  this  agreement  1000/. 
The  quantity  of  staves  not  to  exceed  three  mille,  and  that 
of  the  logs  120  load,  and,  if  the  vessel  requires  to  be 
lightened  in  passing  the  bar,  the  lighterage  to  be  at  the 

charterers'  expense. 

''GeorgtBeUSi  Cor 

The  ship  sailed  on  her  voyage  to  Ibrail,  where  she  safel 
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1842.        arrived,  and  received  on  board  there  the  goods  mentioned 
in  the  following  bills  of  lading,  which  were  signed  by  tbe 
V.  captain,  and   forwarded  by  the  said   correspondents  and 

Vanzeller.  agents  of  Bell  &i  Co.  from  Ibrail  to  the  said  George  Bell 
&  Co.  in  London ;  the  bills  of  lading,  bearing  date  respec* 
tively  the  3d,  6th,  25th  and  26th  August,  18S6|  were  in  the 
following  form : — 

"  Shipped  in  good  order  and  well  conditioned  by  Bell 
and  Anderson  in  and  upon  the  good  ship  called  the  Oscar, 
whereof  is  master  for  the  present  voyage  William  Field, 
and  now  riding  at  anchor  in  the  river  Danube,  and  bound 
for  London  ;  to  say, 

.     -f  201  a  231.    Thiny  bales  of  unwashed  Zigai  wool. 

GB 

.  41  a  55.      Fifteen  bales        ditto  ditto. 

being  marked  and  numbered  as  in  the  margin,  and  are  to 
be  delivered  in  the  like  good  order  and  well  conditioned  at 
the  aforesaid  port  of  London,  the  act  of  God,  the  king's 
enemies,  fire,  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers  and  navigation  of  whatever  nature  or 
kind  soever,  save  risk  of  boats  as  far  as  ships  are  liable 
thereto,  excepted,  unto  Messrs.  George  Bell  &  Co.  or  their 
assigns,  he  or  they  paying  freight  for  the  said  goods  as  per 
charter-part  J/,  with  primage  and  average  accustomed.  In 
witness  whereof  the  master  or  purser  of  the  said  ship  hath 
affirmed  to  three  bills  of  lading  all  of  this  tenor  and  date, 
the  one  of  which  three  bills  being  accomplished,  the  other 
two  to  stand  void.  Dated  in  the  port  of  Ibrail,  3d  August, 
1836.     Indorsed,  George  Bell  &  Co." 

That  on  the  l6th  July  1836,  the  following  contract  was 
made  and  entered  into  between  George  Belt  8c  Co.  and  the 
defendant,  by  W,  G.  Colchester,  the  agent  of  Messrs.  George 
Bell  &  Co.  Messrs.  George  Bell  8c  Co.  had  previously 
purchased  the  wools  hereafter  mentioned  according  to  the 
recitals  in  the  following  contract : — 
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"  London,  16th  July,  18S6.  1842. 

'*  Whereas  by  a  contract  made  on  the  4th  January  last      «^^^'*^'^ 

SANDERS 

between  Messrs.  Bell  and  Anderson^  of  Bucharest,  on  the  v. 

one  part,  and  Messrs.  Jacob  N.  OaUanter  and  SchoMjield,  Vanzellee. 
of  Bucharest,  and  Messrs.  Leigh^  Reiss  &  Co.,  of  Sassy, 
CD  the  other  part,  Messrs.  Bell  and  Anderson  purchased  a 
quantity  of  wool,  to  be  delivered  at  Ibrail  or  Galatz  before 
the  Ist  of  October  next,  a  copy  of  which  contract  is  hereto 
annexed :  And  whereas  the  said  wool  was  bought  for  and 
on  account  of  Messrs.  George  Bell  &  Co.  of  this  city,  and 
is  at  their  entire  disposition :  Now  be  it  known  that 
I  have  this  day  sold  for  Messrs.  George  Bell  &  Co.  to 
Francis  Ignatius  Vanzeller,  Esq.  the  200,000  okes  of  the 
washed  Zigai  wool,  specified  in  the  annexed  copy,  for  the 
sum  of  29,000/.  The  wool  is  to  be  put  on  board  the 
ship  by  the  sellers  or  their  agents  at  the  ports  of  Ibrail  or 
Galatz,  or  any  other  port  on  the  Danube,  as  the  same  may 
be  delivered ;  and  the  buyer  agrees  to  perform  and  fulfil 
all  charter-parties  and  agreements  for  freight  for  the  said 
wool  heretofore  made  or  to  be  made  by  the  sellers,  except- 
ing any  charges  that  may  be  made  for  demurrage,  for 
which  the  buyer  is  in  no  case  to  be  liable  to  pay.  And  the 
sellers  are  immediately  upon  the  receipt  of  the  bills  of 
lading  for  the  said  wool  to  hand  the  same  over  to  the  buyer 
properly  signed,  it  being  understood  that  the  200,000  okes 
of  washed  wool,  delivered  by  the  before  mentioned  parties 
to  Messrs.  Bell  and  Anderson  under  the  said  contract,  vest 
absolutely  from  this  day  in  the  buyers.  And,  whereas  by 
a  subsequent  agreement  Messrs.  Bell  and  Anderson  are  to 
take  a  portion  of  wool  in  an  unwashed  state,  according  to 
a  certain  rule,  in  lieu  of  a  part  of  the  wool  agreed  to  be 
delivered  washed  under  the  before  mentioned  contract, 
it  is  agreed  between  the  said  Messrs.  George  Bell  &  Co. 
and  Francis  Ignatius  Vanzeller,  Esq.,  that  the  wool  shall 
be  delivered  and  received  by  them  upon  the  conditions  of 
the  said  contract  and  the  subsequent  agreement.  And 
whereaa  the  buyer  has  already  paid  to  the  sellers  the  sum 
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1842.  of  9000/.  on  account  of  this  purchase,  the  remainder  of 
this  purchase-money  is  to  be  paid  in  manner  following, 
viz. : — The  sum  of  3500/.  by  the  buyer's  acceptance  of  the 
Vanzeller.  sellers*  draft  at  two  months  from  this  date,  3500/.  by  a  like 
acceptance  at  three  months,  and  4000/.  by  a  like  accept- 
ance at  four  months  from  this  date,  and  2000/.  to  be  paid 
in  cash  at  such  time  or  times  as  the  sellers  may  require  the 
same,  they  giving  the  buye    ten  days  previous  a  notice  in 

writing. 

W.G.Colchester.*' 

That  the  defendant  under  the  said  contract  of  the  ]6th 
July  paid  to  George  Bell  8c  Co.  in  Loudon  for  the  said 
wools,  and  made  his  advances  thereon  before  the  arrival  of 
the  ship  and  cargo  in  this  country.  The  bills  of  lading 
were  indorsed  and  delivered  by  George  Bell  &  Co.  to  the 
defendant;  that  100  bales  of  wool  were  shipped  by  the 
said  Messrs.  Bell  and  Anderson  on  board  a  ship  called  the 
Ann,  as  and  for  part  of  the  said  200,000  okes  of  wool  so 
contracted  to  be  sold  as  aforesaid,  which  said  ship  arrived 
in  the  port  of  London  on  the  27  th  day  of  October,  1836; 
and  that,  on  the  arrival  of  the  said  ship  called  the  Ann, 
the  said  100  bales  were  found  to  be  and  they  in  fact  were 
wool  of  a  quality  other  than  and  different  from  and  very 
inferior  to  the  quality  of  the  said  wool  so  contracted  to  be 
sold  to  the  said  defendant.  That  thereupon,  and  before 
the  arrival  in  the  port  of  London  of  the  Oscar,  the  said 
defendant  gave  notice  to  the  said  Messrs.  Bell  and  Anderson 
that  he  would  not  accept  the  said  wool  so  arrived  by  the 
ship  called  the  Ann,  or  the  further  parcel  about  to  arrive  by 
the  Oscar,  as  and  for  wool  so  contracted  to  be  sold  to  him 
as  aforesaid ;  but  that  he  the  said  defendant  would  receive 
the  same,  and  sell  and  dispose  thereof  for  and  on  account 
of  the  said  Messrs.  George  Bell  &  Co.,  and  pay  himself  out 
of  the  proceeds  the  advances  he  had  made  on  the  goods. 
That  the  said  Messrs.  George  Bell  &  Co.  thereupon  and 
before  the  said  arrival  of  the  Oscar  agreed  with  the  said  de- 
fendant that  he  should  receive  the  said  wool  by  the  Ann  and 
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the  Oscar,  and  sell  and  dispose  of  the  same  for  and  on  ac- 
count of  the  said  Messrs.  George  Bell  &  Co.,  and  carry  the 
proceeds  to  their  credit  against  the  sums  so  paid  and  advances 
made  by  the  said  defendant.  The  said  Messrs.  George  Bell 
&  Co.  afterwards  paid  the  freight  for  the  said  100  bales  of 
wool  which  had,  as  before  mentioned,  arrived  by  the  Ann. 

That  the  said  several  bills  of  lading  of  the  said  wool  so 
shipped  on  board  the  Oscar  arrived  before  the  said  ship 
arrived,  and  were  indorsed  and  handed  over  to  the  defendant, 
some  on  the  29th  of  August  and  the  residue  on  the  14th 
September,  1836.  The  defendant,  before  the  arrival  of  the 
wools,  sold  part  of  them  on  the  8th  November,  1836.  The 
ship  Oscar  arrived  in  St.  Katherine's  Docks  on  the  21st 
November,  1836.  That  the  wools  were  entered  in  the  de- 
fendant's name  by  his  order  at  the  custom-house  in  London, 
and  the  duties  for  the  same  paid  by  the  defendant ;  they 
were  also  entered  at  the  St.  Katherine's  Docks  in  the  defend- 
ant's name.  The  wools  were  landed  from  the  ship  Oscar 
on  to  the  St.  Katherine's  Docks,  and  were  of  the  same  infe- 
rior quality  as  that  which  had  been  landed  from  the  Ann. 
On  the  £2d  November,  1836,  the  following  order,  signed  by 
the  defendant,  was  delivered  by  the  defendant  or  his  agent 
to  the  St.  Katherine's  Dock  Company : — 

''Please  to  allow  the  bearer  to  draw  two  samples. 

For  Cooper  and  Spratt. 
London,  Nov.  22,  1836.  J.  Bentley. 

To  the  Superintendent  of  the  St.  Katherine's  Dock. 

Please  deliver  to  Messrs.  Cooper  and  Spralt  the  under- 
mentioned wools  entered  by  us  ex.  Oscar.    Field,  Ibrail. 

Marks,  &c. 

Two  hundred  and  ninety-nine  bales  of  sheep's 
wool,  they  pay  all  charges. 

F.  /.  VanzeUer. 

Indorsed — Deliver  the  within  to  our  carts.    Chaises  to 

deposit  account. 

Your  obedient  servants. 

Cooper  and  Spratt" 
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1842.  And  the  said  wools  were  accordingly  under  that  order 

then  delivered  to  Messrs.  Cooper  end  Spratt,  and  removed 
thence  by  them  to  certain  warehouses  on  the  defendant's  ac- 
Vanzeller.  count,  and  on  the  30th  November,  1836,  he  sold  the  residue 
of  the  wools  by  public  auction  on  the  account  of  Geo.  Belt 
&  Co.,  as  had  been  agreed  upon  between  Mr.  Bell  and  the 
defendant  as  aforesaid.  That  the  defendant  obtained  pos^ 
session  of  the  wools  under  the  biUs  of  ladings  and  the  indorse^ 
ment  and  delivery  thereof  to  the  defendant  as  aforesaid;  and 
payment  of  the  freight  according  to  the  memorandum  of 
charter,  and  now  sought  to  be  recovered  in  this  action  for 
the  said  wools  assigned  to  the  defendant  under  the  said  four 
bills  of  lading,  was  demanded  by  the  plaintiffs  of  the  de- 
fendant, and  refused  to  be  paid  by  him  before  this  action 
was  brought. 

There  were  other  wool  and  other  goods  on  board  the  Oscar 
shipped  by  Bell  and  Anderson,  consigned  in  a  similar  way  to 
George  Bell  &  Co.  or  their  order,  the  bills  of  lading  whereof, 
precisely  similar  in  tenor  and  effect  as  those  endorsed  to  the 
defendant,  had  been  indorsed  and  delivered  by  them  to 
Messrs.  Halford  for  securing  advances  made  by  them  to 
Bell  &  Co.  There  were  also  other  goods  on  board  the 
Oscar  shipped  by  Bell  and  Anderson,  and  consigned  to 
Messrs.  Halford  or  their  order,  the  bills  of  lading  whereof 
were  precisely  similar  in  tenor  and  effect  to  those  indorsed 
to  the  defendant.  The  said  last-mentioned  goods  were  con- 
signed to  Messrs.  Halford  8c  Co.  for  securing  advances 
made  by  them  to  Messrs.  George  Bell  &  Co. 

The  plaintiffs  by  their  broker,  after  the  said  wool  had  been 
so  as  aforesaid  delivered  to  the  defendant,  and  removed  to 
the  warehouses  as  before  mentioned,  namely,  on  the  6th 
December,  1836,  gave  notice  to  the  St.  Katharine's  Dock 
Company  to  detain  the  cargo  then  in  the  docks  for  the 
whole  of  the  freight  payable  under  the  charter-party.  The 
goods  so  deliverable  to  Messrs.  Halford  were  at  the  time 
the  said  notice  was  given  in  the  warehouses  of  the  said 
dock  company,  and  were  detained  by  the  said  company 
pursuant  to  the  said  notice ;  and  in  order  to  obtain  posses- 


Vamzellbx. 


HILART  TERM,  V  VICT, 
sion  thereof  Messrs.  Halford  paid  the  freight  of  their  own         1843. 
goods,  and  indemnified  the  company  against  the  claims  of      g^jiDSM 
the  plaintiffs  for  further  freight  against  them.    Messrs.  HaU  v. 

fordfs  goods  realized,  after  payment  of  their  freight,  558/., 
and  the  demand  of  the  plaintiffs  in  this  action  for  freight 
of  the  defendant's  wool  is  520/.  &.  The  sums  received  by 
the  defendant  on  the  sale  of  the  said  wools  are  insufficient 
to  cover  his  said  advances  on  them,  and  there  is  still  a  large 
balance  due  to  the  defendant  on  his  said  advances  upon  the 
wool.  That  the  plaintiffs  are  entitled  to  receive  interest,  if 
the  plaintiffs  are  entitled  to  the  judgment  of  the  Court 
But  whether  or  not  upon  the  whole  matter  aforesaid,"  &c. 
The  damages  were  assessed  conditionally  at  5£0/. 

R.  V.  Richards  for  the  defendant  (a).  The  defendant  is 
not  liable  to  an  action  for  the  freight  of  the  goods  received 
by  him.  It  is  true  that  the  verdict  finds  that  the  defendant 
obtained  possession  under  the  bill  of  lading,  but  all  the  facts 
found  must  be  taken  together,  and  they  shew  that  the  ship* 
owner  has  no  remedy  against  him.  Where  a  bill  of  lading  is 
made  out  generally,  a  buyer  accepting  goods  under  an  assign- 
ment of  such  bill,  is  by  the  custom  of  merchants  liable  for 
freight;  Roberts  v.  HoU{b).  That  liability,  however,  does 
not  arise  by  force  of  an  assignment  of  the  contract  between 
the  shipper  and  shipowner,  but  by  force  of  a  new  contract  im- 
plied by  law  from  the  circumstances  under  which  the  accept- 
ance of  the  goods  has  taken  place ;  and  it  has  been  settled  that 
no  implication  of  such  a  new  contract  arises  where  a  char- 
ter-party exists.  Even  in  the  case  of  a  general  ship,  though 
the  assignee  may  become  liable  on  a  new  contract,  the 
assignor  is  liable  on  the  original  contract ;  Domett  v.  Beck" 
ford  (c).  That  case  supports  the  authority  of  Moorsom  v. 
Kymer  (d),  in  which  Lord  Ellenborough  denied  the  propo- 
sition **  that  whenever  a  party  accepts  the  goods  under  a 

(a)  Friday,  January  15,   1841,  (b)  3  Show.  443. 

before  Lord  Denman  C.  J.,  lAttle-         (c)  2  N.  &  M.  374. 
^  Fattestm,  and  Coleridge  Jt.  (d)  8  Maa.  &  S.  303. 
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184$.        bill  of  ladiDgi  the  permittiDg  him  to  take  them  shall  raise 
^^  an  implied  assumpsit  on  his  part  to  pay  the  freight/'  and 

V.  that  case,  expressly  in  pomt  to  this,  decided  that  no  promise 

Vanzeller.  Qugiit  tQ  |jg  inferred  from  such  a  fact  alone.  It  is  true 
in  that  case  the  charter-party  was  under  seal,  but  that 
makes  no  difference.  In  that  case  Lord  EUenborough  said, 
*'  The  not  exercising  the  lien  might  be  either  a  voluntary 
recession  from  the  party's  right,  or  might  be  done  upon  a 
consideration ;  but  I  do  not  discover  any  particle  of  evi- 
dence to  make  it  referable  to  the  latter  presumption.**  And 
Le  Blanc  J.  said,  ^*  The  rule  is,  that  the  law  will  not  raise 
an  implied  promise  where  there  is  an  express  agreement 
between  the  parties.  Then  supposing  the  plaintiffs  might 
have  detained  the  goods  until  the  specific  freight  was  paid 
(and  it  is  not  pretended  that  they  could  have  detained  for 
more),  or  until  the  bills  were  given,  if  they  have  not  insisted 
on  that  right,  the  law  will  not  raise  an  undertaking  between 
these  parties  where  there  is  another  remedy,  and  it  is  not 
necessary  for  the  purposes  of  justice  that  it  should  be  raised, 
but  will  remit  the  plaintiffs  to  their  original  contract.'*  The 
bill  of  lading  refers  to  the  charter-party,  the  captain  has 
notice,  therefore,  what  the  stipulated  freight  was,  but  there  is 
nothing  to  inform  the  defendant  of  that  fact,  how  then  can  the 
law  infer  a  promise  to  pay  that  **  specific  freight?"  Strictly 
speaking,  that  to  which  the  plaintiffs  are  entitled  is  not 
freight,  but  a  compensation  agreed  by  the  charter-party  to 
be  paid.  The  charter-party  extends  to  the  whole  voyage, 
and  how  can  the  assignee  become  liable  according  to  the 
bill  of  lading,  that  is  to  say,  according  to  the  charter- 
party,  by  which  indeed,  properly  speaking,  it  is  not  freight 
that  is  due  at  all,  but  a  compensation  for  the  voyage  ?  The 
principle  of  the  decision  in  Moorsom  v.  Kymer  is,  that, 
where  there  is  an  express  agreement  for  the  payment  of  a 
*'  specific"  sum  for  this  compensation,  the  implication  of  a 
promise  to  pay  freight  by  a  party  receiving  the  goods  under 
a  bill  of  lading  does  not  arise.  Expressum  facit  cessare 
tacitum.  In  Dougal  v.  Kemble  (a)  there  was  an  accept* 
(a)  3  Bing.  890;  S.C.  11  Moore,  250. 
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ance  of  goods  under  a  general  bill,  and  the  indorsee  of  the 
bill  of  lading  was  held  liable,  but  only  on  the  ground  that 
the  holders  of  a  bill  of  lading  must  be  taken  to  know  they 
were  liable  for  freight,  and  it  was  said  they  need  not  make 
advances  beyond  the  value  of  the  goods  subject  to  freight. 
That  reasoning  obviously  does  not  apply  to  the  case  of  a 
charter-party  where  the  indorsee  could  not  know  the  extent 
of  obligation  he  would  incur  in  order  to  obtain  possession 
of  the  goods.  Colemanv,  Lambert  {a)  shews  that,  where  there 
is  no  bill  of  lading,  the  consignee,  if  he  be  not  the  owner  of 
the  goods,  is  not  liable  simpliciter  as  consignee,  except  on 
a  new  contract  to  pay  the  freight.  Of  that  new  contract 
the  Court  said  the  bill  of  lading  is  in  ordinary  cases  the  evi- 
dence. Moorsom  v.  Kymer(b)  was  decided,  but  not  re- 
ported, before  Bell  v.  Kymer  (c).  In  the  latter  case  it  does 
not  appear  that  the  point  was  made  that  the  express  con- 
tract prevented  a  contract  being  implied.  In  the  report  of 
the  decision  in  banc,  Gibbs  C.  J.  is  reported  to  have  re- 
ferred to  Moorsom  v.  Kymer,  evidently  not  then  reported, 
as  a  decision  against  the  defendant,  whereas  it  was  a  deci- 
sion in  his  favour  that  he  was  not  liable.  [Patteson  J. 
There  is  another  report  of  Bell  v.  Kymer  in  Marshall{d).'] 
In  the  case  of  Michenson  v.  Begbie{e),  it  was  held  that 
the  receipt  of  goods  under  a  bill  of  lading  will  not  make  the 
consignee  liable  to  all  the  conditions  in  it,  even  though  ex- 
pressly mentioned.     Scaife  v.  Tobin  (f)  shews,  as  in  Cole^ 
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(«)  6  M.  &  W.  505. 

(b)  3  Mau.  &  S.  303. 

(c)  5  Taunt.  477, 

(</)  It  there  appears  that  Shep- 
ktrdy  on  moving  for  the  rule,  did 
raise  that  point,  but  he  does  not 
appear  to  have  pressed  it  as  the 
principal  objection,  and  he  referred 
to  Moonom  v.  Kymer,  then  unre- 
ported, as  an  authority  upon  it. 
Gil/b»  C.  J.  docs  not  appear  to 
have  alluded  to  that  case  at  all, 
and  to  have  considered  it  too  clear 
for  ai^ument,  that  the  case  could 


not  be  distinguished  from  Cock  v. 
T(^lor,  1  Marshall,  146. 

The  Nisi  Prius  decision  of  Bell 
V.  Kymer,  3  Camp.  545,  was  cited 
in  Moorsom  v.  Kymer,  and  was 
supported  by  Bayley  J.  on  the 
ground  that  it  was  "  as  between 
the  parties  to  the  action,  like  Cock 
V.  Taylor,  as  between  them  the 
ship  was  a  general  ship,*'  and  Le 
Blanc  J.  agrees  in  this  view. 

(e)  6  Bing.  190;  5.  C.  S  Mooie 
&P.442. 

(/)  3B.&Ad.  523. 


Vavzuleb. 
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184e.        man  v,  Lambert,  that  the  mere  receipt  by  a  consignee  of 
Z^"  goods  on  which  the  master  had  a  lien,  will  not  create  any 

V,  contract  to  pay  the  amount  of  it,  though  the  consignee  had 

notice;  that  in  respect  of  which  it  arose,  viz.  a  claim  for 
a  general  average,  not  being  mentioned  in  the  bill  of  lading. 
Tapley  v.  Mariim{a)  and  Shepard  v.  £>e  Bernales{b),  shew 
no  more  than,  that  the  introduction  into  the  bills  of  lading 
of  conditions  upon  the  delivery  was  for  the  benefit  of  the 
shipowner;  he  may  insist  upon  them  if  he  pleases,  and 
refuse  to  deliver  unless  they  are  satisfied,  but  if  he  do  not 
he  may  still  resort  to  the  shipper. 

But,  even  if  the  defendant  could  be  liable  by  an  implica- 
tion of  a  contract  from  the  facts  found,  it  would  not  be  on 
such  a  contract  as  is  stated  in  the  declaration,  but  on  a  spe- 
cial contract  to  observe  the  terms  of  the  charter-party  referred 
to,  in  consideration  of  the  master  waiving  his  right  of  lien. 

Sir  W.  W.  FoUeit  contrd  (c).  The  question  is,  whether 
a  person  can  take  possession  of  goods  under  a  bill  of  lading 
in  the  form  in  which  this  is,  without  paying  freight  or 
making  himself  liable  to  pay  it.  It  cannot  be  disputed  that 
in  general,  if  payment  of  general  average  or  demurrage  {d) 
be  made  conditions  in  a  bill  of  lading,  the  acceptance  of 
goods  under  it  would  raise  a  contract  to  pay  them.  The 
defendant  when  he  took  under  the  bill  of  lading  had  ample 
means  of  knowing  what  were  the  terms  to  which  he  became 
liable.  A  party  so  taking  incurs  not  only  a  liability  to  pay 
freight,  but  for  all  other  liabilities  stated  on  the  face  of  the 
bill  of  lading.  [Coleridge  J.  Suppose  a  shipper  expressly 
covenanted  to  pay.]  That  would  make  no  difference,  un- 
less Mr.  Justice  Bailey  {e)  is  right  in  supposing  that  the 
consignee  is  liable  only  where  the  consignor  is  not.  But  it 
is  difficult  to  imagine  any  case  in  which  the  consignor  is 

(a)  8  T.  R.  451.  ing  co  consider  how  far  they  were 

(b)  13  East,  565.  at  liberty  to  draw  inferences  from 

(c)  Tuesday,  Jan.  19, 1841.  The  the  facts  found  by  the  verdict, 
aiigument  was  adjourned  on  the         (c^) /eston  v.  i&%,4Taunt,  5S. 
former  occasion,  the  Court  desir-         (e)  2  Mau.  &  S.  318. 
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not  liable  for  freight  (a).  In  Cock  v.  Toy/or  (6),  now  the 
principal  authority  for  the  position  that  the  acceptance  of 
goods  under  a  bill  of  lading  raises  a  contract  to  pay  the 
freight,  no  stress  whatever  was  laid  upon  the  fact  that  there 
was  no  charter-party  between  the  shipper  and  the  master. 
It  was  not  said  by  either  of  the  judges  that  the  consignee 
was  liable,  because  no  one  else  was.  Indeed  Domett  v, 
Beckford(jc)  has  settled  the  question,  if  any  doubt  existed 
before,  that  the  shipper's  liability  continues  though  the 
consignee  may  also  be  liable.  And  in  Jesson  v.  Solly  (d) 
it  was  held  that  the  consignee  was  liable  for  demurrage 
under  a  bill  of  lading,  in  which  it  was  expressly  mentioned, 
and  it  cannot  be  said  that  no  other  person  was  liable  for 
that.  Scaife  v.  Tobin  (e)  supports  that  case.  In  Wilson  v. 
Kymer  (J)  the  master  had  proved  for  the  freight  under  the 
bankruptcy  of  the  shippers,  and  yet  it  was  held  he  could 
proceed  against  the  consignee.  The  cases  are  now  all  one 
way.  Artaza  v.  Smallpiece  (g)  was  over-ruled  by  Cock  v. 
Taylor  (b).  In  Moorsom  v.  Kymer  {h)  there  was  a  charter 
party  under  seal,  and  that  certainly  may  prevent  an  assumpsit 
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(•)  lo  Brtw  V.  Bird,  M.  &  M. 
156,  Lord  Tenierdtn  ruled  at  Nisi 
Pfius,  in  accordance  with  that 
opioion  of  Bailey  J.,  bat  that  au- 
thoritj  is  over-ruled  by  Domett  v. 
Beek/ord^  9  N.  &  M.  374,  on  the 
ground  that  there  was  no  discino* 
tioQ  between  the  cases  where  there 
was  a  charter-party,  and  where 
none,  for  if  the  charter^partjr  made 
it  a  condition  to  the  delivery  that 
fretglht  should  be  paid,  and  the 
master,  delivering  without  insist- 
ing on  the  conditions,  could  still 
sse  the  shipper,  how  could  it  be 
otherwise  where  the  alleged  oon- 
ditlon  was  imposed  only  by  Uie 
bill  of  lading,  there  being  no  char- 
ter party  f  If  there  were  no  bill  of 
lading  the  shipper  would  be  liable, 
because  the  consignee  clearly  would 
not,  Scm/e  v.  TMn,  8  B.  &  Ad. 


1849. 


Sanders 

V. 

Vanzelleb. 


526;  and  the  argument  to  dis- 
charge the  shipper,  therefore,  must 
be  that  the  fact  of  there  being  a 
bill  of  lading  authorizing  the  de- 
mand of  freight  from  the  consig- 
nee, which  the  master  had  neg- 
lected to  make,  would  discharge  an 
implied  contract  to  pay  freight; 
though  it  would  not  discharge  an 
express  contract  to  pay  freight  by 
a  charter-party.  In  Domett  v. 
Beckfordy  Parke  J.  cited  Shepard 
V.  De  BernaleSy  13  East,  565,  to 
show  that  the  latter  point  had  been 
long  decided. 

(b)  13  East,  399. 

(c)  2  N.  &  M.  374. 
Id)  4  Taunt.  52. 

(e)  3B.  &Ad.  593. 
(/)1  Man.  &S.  157. 
{g)  1  Esp.  N.  P.  C.  23. 
(A)  2  Mau.  &  S.  dl& 
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1842.  from  arising.  Schack  v.  Anthony  (a),  in  which  this  ques- 
tion was  discussed^  was  decided  on  that  ground.  No  diffi* 
culty  18  created  by  the  charter-party  here  requiring  part  of 
the  payment  to  be  made  in  bills ;  if  liable  in  indebitatus 
assumpsit  for  freight,  the  defendant  would  be  liable,  in  a 
special  action,  to  be  called  on  to  give  bills,  or,  after  the  period 
to  be  covered  by  the  bills  had  expired,  indebitatus  assumpsit 
would  lie  as  for  a  money  payment.  But  it  is  not  necessary 
to.argue  here  that  a  special  assumpsit  might  be  brought  for 
the  non-observance  of  particular  terms  in  a  charter-party 
by  reference  incorporated  in  a  bill  of  lading,  because  here 
nothing  is  referred  to  but  the  "  freight,"  the  charter-party 
must  be  referred  to,  to  ascertain  what  that  "  freight"  is,  and 
then  the  case  is  precisely  the  same  as  if  the  amount  of  the 
freight  had  been  directly  inserted  in  the  bill  of  lading. 

The  mode  of  declaring  adopted  in  this  case  is  supported 
by  too  many  authorities  to  be  now  questioned.  The  ob- 
jection to  it  was  made  in  Dougal  v.  Kemble  (6),  and  then 
held  to  have  been  long  overruled. 

R*  V»  Richards*  Wilson  v.  Kymer  was  said  by  Bailey  J. 
in  Moonom  v.  Kymer,  to  have  been  ^'  decided  entirely  on 
the  usage.^ 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  delivered  the  judgment  of  the 
Court. — Messrs.  Bell,  of  London,  chartered  a  vessel  of 
plaintiffs  by  a  memorandum,  agreeing  that  she  should  pro- 
ceed to  the  Danube  and  load  for  the  factors  of  th.e  char- 
terers a  cargo  of  general  merchandise,  to  be  delivered  in 
England, ''  on  being  paid  freight,''  at  certain  specific  rates 
for  tallow,  various  kinds  of  wool,  and  other  merchandise ; 
''  the  freight  to  be  paid  on  unloading  and  right  delivery  of  the 
cargo,  half  in  cash  and  half  by  bills  on  London,  at  three 
months'  date,"  with  other  stipulations,  not  material  to  our 
present  inquiry. 

(a)  1  Mau.  &  S.  574.        (6)  3  Bhig.  190 ;  S,  C.  3  Moore  &  P.  442. 


Vavzulbr. 
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The  ship  sailed  and  received  a  large  quantity  of  wool 
with  bills  of  lading  addressed  to  Messrs.  Bell,  or  their      s^„der8 
assigns,  *'  he  or  they  paying  freight  for  the  said  goods  as   ^^     v. 
per  charter-party,  with  primage  and  average  accustomed.'* 

The  agent  of  Messrs.  Bell  sold  this  wool  to  defendant  for 
22,000/.,  *'  the  wool  to  be  put  on  board  by  the  sellers  or 
their  agents,  at  I  brail,  or  any  other  port  in  the  Danube,  as 
the  same  may  be  delivered/'  and  the  buyer  agrees  to  perform 
and  fulfil  all  charter-parties  and  agreements  for  freight  for 
die  said  wool,  heretofore  made  or  to  be  made  by  the  sellers, 
excepting  any  charge  for  demurrage,  for  which  the  buyer  is 
in  DO  case  to  pay,  and  the  sellers  are,  immediately  upon  the 
receipt  of  the  bills  of  lading,  to  hand  the  same  over  to  the 
bajer  properly  assigned. 

Defendant  immediately  paid  Messrs.  Bell  for  the  said 
wool,  which,  on  its  arrival,  was  found  to  be  of  inferior  qua* 
litj,  and  he  gave  them  notice  that  he  would  not  accept  it  as 
the  wool  contracted  for,  but  would  sell  it  on  account  of 
Messrs.  Bell,  and  pay  himself  his  advances  out  of  the  pro- 
ceeds. To  this  Messrs.  Bell  acceded.  The  wools  were 
entered  by  defendant  at  the  custom-house,  and  the  duties 
paid  by  him  in  his  own  name,  and  he  sold  them,  part  by  pri- 
vate contract,  part  by  auction. 

The  special  verdict  finds  that  defendant  obtained  posses- 
sion of  the  wools  under  the  bills  of  lading,  and  that  payment 
of  the  freight  demanded  by  plaintiffs,  first  of  Messrs.  Bell, 
afterwards  of  defendant,  was  refused. 

Some  other  goods  brought  by  the  same  vessel  to  other 
merchants  had  paid  freight  to  plaintiffs,  but  5£0/.  still  re- 
mains due  in  respect  of  the  wool. 

The  proceeds  of  the  sales  made  by  defendant  as  aforesaid 
are  insufficient  to  pay  the  advances  made  by  him,  and  a  large 
balance  is  still  due  to  him  from  Messrs.  Bell. 

In  this  case  we  had  written  a  detailed  judgment,  observing 
00  the  cases  cited  on  the  argument,  being  principally  Moor' 
<omv.  Kymer  (a)  for  defendant,  Cock  v.  Taylor  {b)^  Wilson 

(a)  9  Man.  &  S.  318.  (6)  IS  East,  390. 
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V.  Kymer  and  others  (a)  for  plaintiffs.  That  first  named 
established  that  the  indorsee's  acceptance  of  goods  under  a 
bill  of  lading  does  not  of  itself  constitute  an  agreement  to 
pay  freight,  &c.  according  to  the  bill  of  lading,  where  the 
ship  has  been  engaged  by  a  charter-party  under  seal.  And 
to  this  extent  we  fully  coincide  with  that  decision. 

Neither  do  we  in  any  degree  impugn  the  cases  quoted  on 
the  other  side,  which  appear  consistent  with  reason,  and 
have  been  often  recognised  as  authority.  They  prove  that 
such  an  acceptance  may  be  evidence  (stronger  or  weaker, 
according  to  other  circumstances)  of  a  new  contract  to 
make  the  payments,  stipulated  by  the  bill  of  lading,  between 
the  shipowner  and  the  indorsee,  to  whom  the  goods  are 
delivered. 

In  the  present  case  we  find  a  charter  party  under  seal, 
and  Moorsom  v.  Kymer  {b)  shews  that  this  privity  is  not 
created  by  operation  of  law.  But,  though  we  find  evidence 
of  the  new  contract  alluded  to,  we  must  not  forget  that  we  are 
dealing  with  a  special  verdict  (c),  which  states  and  confines 
us  to  the  facts  found  by  the  jury.  We  have  no  right  to  infer 
anything,  however  probable  in  appearance.  One  of  the  facts 
therefore  that  are  essential  to  entitle  plaintiffs  is  wanting, 
and  our  judgment  must  be  for  the  defendant. 


Judgment  for  the  defendants. 


(a)  1  Mao.  &  S.  157. 

(6)  S  Mau.  &  S.  318. 

(c)  Shortly  after  the  delivery  of 
the  above  jadgment,  a  rule  was 
obtained  on  behalf  of  the  plainti&, 
(Jaue  11th)  to  shew  cause  why  a 
new  trial  should  not  be  had  be- 
tween the  parties,  or  why  the  facts 
found  at  the  trial  should  not  be 
stated  in  a  special  case  for  the 
opinion  of  the  Court,  with  liberty 
to  the  Court  to  draw  their  inference 
from  the  facts,  or  why  the  special 
verdict  should  not  be  amended  in 
such  a  way  as  to  raise  the  question 
of  law  for  the  opinion  of  the  Court. 


On  the  discussion  of  the  rule  in 
Hil.  Term,  1842,  (January  S7,)  it 
was  contended  for  the  plaintiffii 
that  they  had  consented  to  the 
statement  of  the  special  verdiet, 
soley  in  order  that  the  authorities 
bearing  upon  the  question  of  law 
might  be  reviewed,  and  particularly 
the  case  of  Cock  ▼.  TViy/or,  13 
East  399.  Monkhouse  v.  Hay,  8 
Price,  256;  Bird  v.  AppUton,  1 
East,  111  ;  GoodtitU  V.Jones,  7T. 
R.  48,  were  cited,  and  at  the 
sittings  after  term,  (February  1), 
the  rule  was  discharged. 
D. 
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RoTTON  and  others  v.  Inglis  and  others  (a). 

Assumpsit  by  tlie  plaintiffs,  as  surviving  partners,  for  On  die  I3th 

money  had  and  received,  for  interest,  and  on  an  account  f^^^*™**^^ 

stated.     Plea:  non  assumpsit.  ofexchauj^e 

The  following  facts  were  stated  for  the  judgment  of  the  '^^^^^^"^^ 

Court,  pursuant  to  the  statute  3  &  4  Will.  4,  c.  42.  o"  Mes&rs. 

^  B.  &  Co. 

(a)  Decided  during  the  term  (Jan.  18).  at  CalcuttR, 

by  J,  5.  at 
Birmingham,  and  indorsed  by  the  payee  to  the  plaintiffs.  They  transmitted  the  set 
ofbilJs  to  their  bankers  in  London,  who  indorsed  it  to  A.,  who  indorsed  to  the  deffnc^- 
nnts.  On  thv  30th  September  the  defendants  sent  the  first  of  the  set  of  bills  to  A,  & 
Co.  at  Calcutta,  with  a  letter  instructing  A,  &  Co.  "  to  do  the  needful  and  advise  them 
thereof."  In  October  the  defendants  forwarded  the  second  and  third  of  the  set.  J,  Ik 
Co.  received  all  three  of  the  set,  and  on  the  21st  of  April,  1839,  presented  the  s«;t  of 
bills  for  acceptance,  which  was  refused.  It  was  duly  protested  fur  non-acceptance, 
and  the  defendants  were  advised  by  a  letter,  dated  S8ih  April,  of  the  dishonour.  The 
protest  was  sent  with  the  letter,  but  the  bill  was  not  returned.  A  duplicflte  of  this 
letter  was  received  by  the  defendants  Sd  November,  1832,  but  the  original  with  the  pro- 
test was  not  received  till  the  18th  April,  1833. 

On  the  day  the  defendants  received  the  duplicate  letter  they  gave  notice  of  the  dis- 
honour to  H.,  who  gave  notice  to  the  plaintiffs. 

A.  &  Co.  at  Calcutta,  on  the  maturity  of  the  bill,  presented  it  for  payment  to  the 
drawee,  and,  payment  having  been  refused,  sent  to  the  defendants  a  letter,  dated  i?7th 
July,  expressing  their  regret  that  the  defendants  had  given  them  no  discretion  in  holding 
the  bill,  with  a  view  to  its  being  speedily  paid  by  the  drawee,  and  adverted  to  n  letter 
which  thev  had  written  to  the  drawee,  regretting  the  necessity  they  were  under  of 
returning  the  bill,  and  at  the  same  time  observing  that  they  would  lose  no  time  in  remit- 
ting any  sums  be  might  think  proper  to  pay  them. 

A,  &  Co.  did  not  return  the  bill. 

On  the  3 1st  July,  1832,  A,  &  Co.  wrote  to  the  defendants,  requesting  instructions  ns 
to  their  mode  of  dealing  with  drafts  on  the  same  drawee,  and  slating,  as  to  this  bill,  that 
they  had  retained  it,  with  the  original  of  the  protest,  in  the  expectation  of  its  beiii^  paid, 
and  they  forwarded  the  duplicate  protest  and  the  third  bill  of  exchange.  Ttiib  letter 
inclosed  a  copy  of  a  letter  trom  the  drawee,  stating  his  expectation  of  speedy  pavnient. 

Both  the  letters  of  A,  &  Co.,  that  of  the  27th  July  and  that  of  31st  July,  Mem  sent 
to  the  defendants  by  the  same  ship,  and  were  received  by  the  defendants  on  the  10th 
December  following,  and  on  that  day  they  presented  the  third  hill  of  exchaiitf*?  mid 
duplicate  protest  to  R,,  who  paid  the  amount  with  interest,  exchange  and  re-exch:iii<;e, 
and  also  received  in  due  course  the  same  from  the  plaintiffs. 

On  the  3lst  December,  1839,  the  defendants  wrote  to  A.  &  Co.,  advising  them  cif  the 
receipt  of  tho  amount  of  the  hill  from  K. 

On  the  12th  September,  ^.  &  Co.  advised  defendants  that  they  had  received  the 
amount  from  the  drawee.  This  advice  reached  the  defendants  SOth  January,  1833; 
they  ad%ised  R.  of  it,  disclaiming  fur  themselves  any  interest  io  ir,  aiid  the  same  day 
also  wrote  to  A.  &  Co.  at  Calcutta,  disclaiming  all  right  to  the  money  received  by  them 
from  the  drawee. 

A.  &  Co.  became  bankrupt  on  the  12th  December,  1832. 

Hddy  that  A.  &  Co.  were  not  the  agents  of  the  defendants  in  receiving  the  amount 
of  the  bill  from  the  drawee. 

Qu^rtf  whether,  supposing  the  defendants  to  have  received  the  amount  of  the  hill 
twice,  once  themselves  from  the  prior  iodorser,  and  once  by  their  agent  from  the  drawee, 
they  were  liable  to  the  plaintiffii  m  an  action  for  money  had  and  received  to  their  use. 

▼OL.  II. O.  D.  T 
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A  bill  of  exchange,  of  which  the  following  is  a  copy, 
drawn  in  triplicate  or  set  of  three  parts,  on  the  day  it  bears 
date,  by  Mr.  John  Scoit  upon  Messrs.  Bruce,  Shand  &  Co., 
was  made  payable  to  the  order  of  Mrs.  Elizabeth  Ketland, 
for  value  received,  and  was  by  her  indorsed  to  the  plaintiffs, 
who  are  bankers  in  Birmingham,  for  value  received  by  her 
from  them. 

"  <£lOO().  BinniDgham,  Sept.  13, 1831. 

<'  At  ninety  days'  sight  pay  this  my  first  of  exchange 
(second  and  third  of  same  tenor  and  date  unpaid)  to  the 
order  of  Mrs.  Elizabeth  Ketland,  1000/.  at  exchange,  as  per 
indorsement,  which  place  to  the  accouut  of,  gentlemen, 
your  obedient  humble  servant,  John  ScotL** 

"  To  Messrs.  Bruce,  Shand  &  Co. 
Merchants,  Calcutta." 

This  set  of  bills  was  remitted  by  the  plaintiffs  to  their 
Loudon  bankers,  Messrs.  Hanbury  &  Co.,  and  was  by  these 
latter  indorsed  and  sold  for  account  of  the  plaintiffs,  in  the 
usual  course  of  business,  to  Mr.  N.  M.  Rothschild,  for 
1000/.,  which  amount  was  duly  carried  to  the  credit  of  the 
plaintiffs'  account  with  Hanbury  &  Co. 

Mr.  iV.  M.  Rothschild  afterwards,  in  the  usual  course  of 
business,  indorsed  and  sold  the  same  bills  to  the  defendants. 
The  defendants,  on  the  30th  September,  1831,  sent  out  the 
first  of  the  three  bills  of  exchange  to  Messrs.  Alexander  & 
Co.  of  Calcutta,  to  obtain  acceptance  and  payment  thereof 
for  them,  and  the  following  is  a  copy  of  the  letters  which 
inclosed  the  bills: 

''  To  Messrs.  Alexander  &  Co.  Calcutta. 

"  London,  SOth  Sept.  1831. 
''  Dear  sirs, — We  inclose  the  first  of  the  two  under-men- 
tioned sets  of  bills,  with  which  we  request  you  mil  do  the 
needful  on  our  Calcutta  account  1829>  advising  us  thereof, 
viz.  No.  99,  dated  Birmingham,  13th  September,  1831, 
drawn  by  John  Scott  on  Messrs.  Bruce,  Shand  &  Co.  in 
favour  of  Mrs.  Elizabeth  Ketland,  at  ninety  days*  sight,  for 
1000/.,  indorsed  to  JV.  M.  Rothschild,  Esqv,  by  him  to  us 
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and  by  us  to  you,  at  the  exchange  of  Is.  7^.  per  sicca 
rupee,  equal  to  r8.  12,2^9.49.  We  remain, 

"  Inglis,  Forbes  &  Co." 
In  October    following,    the    defendants    forwarded    to 
Messrs.  Alexander  Si  Co.  the  second  and  third  parts  of  the 
said  bill.    All  the  three  bills  were  duly  received  by  Messrs. 
Alexander  &  Co.,  and  on  the  21st  of  April,  1832,  the  first 
of  the  set  was  presented  for  acceptance  to  Messrs.  Bruce » 
Shatid  &  Co.,  and  acceptance  having  been  refused,  the 
sauie  was  duly  protested  for  non-acceptance,  and  the  de- 
fendants were  advised  of  the  dishonour  by  a  letter  from 
Messrs.  Alexander  fie  Co.,  of  which  the  following  is  a  copy, 
so  far  as  relates  to  the  said  bill,  but  the  bill  was  not  returned: 
**  To  Messrs-  Inglis,  Forbes  &  Co. 
Mansion  House  Place,  London. 

"  Calcutta,  28th  April,  1833. 
"Dear  sirs, — We  acknowledge  your  letters  of  the  30th 
September,  17th  and  26th  of  October,  J831,  giving  cover 
to  the  under-mentioned  bills  of  exchange,  of  which  we  have 
to  report  progress  as  follows,  viz.  No.  99}  dated  Birming- 
ham, the  ISth  September,  1831,  drawn  by  John  Scott  on 
Messrs.  Bruce^  Shand  fie  Co.  in  favour  of  Mrs.  Elizabeth 
Ketlandf  at  ninety  days'  sight,  for  lOOOZ.  sterling,  and 
indorsed  to  us  for  sicca  rupees  12,229*49,  protested  for  non 
acceptance  on  the  21st  instant,  and  protest  handed  you 
herewith.  We  remain, 

"  Alexander  fie  Co." 
The  duplicate  of  the  last-mentioned  letter  was  received 
by  the  defendants  on  the  3d  November,  1832,  but  the  ori* 
ginal  letter  containing  the  protest  was  not  received  until  the 
18th  April,  1833,  and  do  protest  was  sent  with  this  dupli- 
cate letter.  The  defendants,  on  the  same  day  they  received 
the  duplicate  letter,  viz.  on  the  3d  of  November,  1832,  gave 
notice  of  the  dishonour  of  the  bill  to  Mr.  Bx>thschild,  by 
whom  it  was  indorsed  to  them,  by  a  letter,  of  which  the 
following  is  a  copy : 

T  2 
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••  To  N,  M.  Rothschild,  Esq. 

New  Court,  St.  Swithin's  Lane. 

<*  Mansion  House  Place,  Sd  Not.  1332. 
*'  Sir, — We  beg  to  give  you  notice  that  we  have  this 
morning  received  the  advice  from  Calcutta  of  the  protest 
for  non-acceptance,  on  the  21  at  April,  1832,  of  the  bill 
negotiated  by  you  to  us,  at  Is.  Sd.  per  sicca  rupee,  on  the 
23d  September^  1831,  for  sicca  rupees  12,229«49f  drawn 
by  John  Scott  upon  Uructt  Shand  &  Co.  at  Calcutta,  dated 
Birmingham,  the  13th  September,  1831,  payable  at  ninety 
days'  sight  to  Mrs.  Elizabeth Ketlaiid,  indorsed  by  Messrs. 
BoUon  and  Schofields  to  Messrs.  Hanbury  &  Co.,  by  them 
to  you  and  by  you  to  us.         We  remain,  &c. 

*'  Inglis,  Forbes  &  C9." 
On  the  same  3d  November,  1832,  Mr.  N.  M.  Rothichild 
wrote  and  sent  the  following  note  to  Messrs.  Hanbury  SiCo, : 

**  Birmingham,  ISth  Sept.  1831. 
"  At  ninety  days*  sight. 
''  Order,  E.  Ketland,  for  1000/.,  drawn  by  John  Scott  on 
Bruce,  Shand  &  Co.  of  Calcutta,  bought  of  Messrs.  Han^ 
bury  &  Co.,  20  September,  1831,  at  19^.  per  rupee.** 

"  New  Court,  3d  Nov.  183«. 
*'  Mr.  Rothschild  begs  to  inform  Messrs.  Hanbury  &  Co. 
that  he  has  just  received  advice  of  the  above  mentioned  bill 
having  been  protested  for  non-acceptance." 

Messrs.  Alexander  &  Co.,  at  the  maturity  of  the  bill,  viz. 
on  the  23d  July,  1832,  presented  it  for  payment  to  Messrs. 
Bruce,  Shand  8c  Co.,  on  whom  it  was  drawn,  and,  that  firm 
having  refused  the  payment,  Messrs.  Alexander  &  Co.  pro- 
tested the  same  for  non-payment,  and  wrote  to  the  defend- 
ants the  letter  of  which  the  following  is  a  copy: 

"  To  Messrs.  Inglis,  Forbes  &  Co.,  London. 

'«  Calcutta,  July  S7tb,  1832. 
"  Dear  sirs, — Herewith  we  return,  under  protest  for  non- 
payment, John  Scott's  bill.  No.  99*  for  1000/.,  on  Messrs. 
Bruce,  Shand  8c  Co.     We  might  have  hesitated  in  doing 
this,  under  the  hopes  held  out  that  the  drawees  would  pay 
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a  considerable  portion  of  it^  and  perhaps  the  whole;  but 
with  reference  to  the  several  indorsements,  and  in  case  of 
disappointment,  the  fear  of  your  imputing  laches  to  us,  we 
follow  the  strict  course,  no  discretion  being  given  in  your 
favour  of  the  30th  September  last,  which  inclosed  the  bill. 

"  We  think  it  right  to  give  you  a  copy  of  our  letter  to 
Messrs.  Bruce,  Shand  8c  Co.,  and  shall  have  great  pleasure 
in  remitting  to  you  immediately  whatever  sums  we  may  re- 
ceive oD  this  account. 

"  We  annex  memorandum  of  charges  debited  to  your 

account  upon  said  protested  bill.  We  are,  &c. 

'*  Alexander!^  Co.** 
''  Memorandum  of  charges — 

Protesting  for  non-acceptance  in  duplicate     .     40    0    0 

Ditto     .      •     non-payment  on  ditto      ...     40     0     O 

Commission  on  the  protest,  I/,  per  cent.   .     •   122    4     6 

£202     4     6" 
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The  following  is  a  copy  of  the  letter  of  Messrs.  Alexan- 
der &  Co.  to  Messrs.  Bruce,  Shand  8c  Co.,  referred  to  in 
the  preceding  letter: 

"  To  Messrs.  Bruce,  Shand  &  Co.,  Calcutta. 

«  Calcutta,  July  S7th,  183«. 

*'  Dear  sirs, — Mr.  Stretiel,  who  noted  for  non-acceptonce 
and  non-payment  John  Scott's  bill  for  1000/.  upon  your- 
selves, states  therein  that  you  desire  the  bill  may  not  be 
returned,  as  you  will  be  able  in  a  few  days  to  pay  a  con- 
siderable portion  of  it,  and  perhaps  the  whole,  but  from 
the  several  indorsements,  and  having  no  instructions,  and 
fearing  that  laches  may  be  imputed  to  us  as  in  other  unex- 
pected cases,  we  feel  ourselves  under  the  necessity  of  return* 
ing  the  bill  and  advising  Messrs.  biglis,  Forbes  &  Co.  At 
the  same  time  we  shall  lose  no  time  in  remitting  them 
whatever  sums  you  may  think  proper  to  pay,  and  which  we 
shall  be  happy  to  receive  on  this  account. 

•*  We  are,  &c.         Alexander  &  Co." 

Messrs.  Alexander  did  not  return  the  said  bill  to  the 


264  CASES  IN  THE  QUEEN'S  BENCH, 

1843.  defendants  according  to  their  intentions  expressed  in  their 
said  letter  of  the  27th  July,  1832,  but  retained  the  same  at 
Calcutta. 

On  the  31  St  of  July^  1832,  Messrs.  Alexander  &  Co. 
wrote  and  sent  the  following  letter  to  the  defendants: 

**  To  Messrs.  /wg/is,  Forbes  be  Co.,  London. 

**  Calcuwa,  July  31st,  1832. 

**  Dear  sirs, — Since  writing  our  letter  of  the  27th  instant, 
we  have  received  a  communication  from  Messrs.  Bruce, 
Shavd  8c  Co.,  a  copy  of  which  we  annex.  We  have  every 
reliance  on  the  bill  being  paid,  and  shall  therefore  retain  it 
with  the  original  of  protest,  forwarding  you  instead  the 
duplicate  and  third  of  exchange,  in  case  of  disappointment; 
but  we  earnestly  request  you  will  in  future  favour  us  with 
instructions  as  to  the  manner  in  which  you  would  have  us 
treat  these  frequent  drafts  hy  John  Scott  on  Messrs.  Bruce, 
Shaud  &  Co.,  as  well  as  with  regard  to  similar  bills,  which 
are  liable  to  notarial  usage,  though  the  payment  ultimately 
is  little  doubtful  in  convenient  time  to  the  drawers. 

"  We  are,  &c.         Alexander  &  Co." 

The  following  is  a  copy  of  a  letter  from  Messrs.  Bruce^ 
Shand  &  Co-  to  Messrs.  Alexander ^  and  is  the  communica- 
tion alluded  to  by  Messrs.  Alexander  in  their  said  letter  to 
the  defendants  of  the  31st  July,  1832: 

"  To  Messrs.  Alexander  &  Co.,  Calcutta. 

«  Calcutta,  30th  July,  1839. 
*'  Dear  sirs, — In  reply  to  your  note  of  the  27th,  we  regret 
your  determination  to  return  the  bill  for  1000/.,  drawn  by 
John  Scottf  as  we  shall  not  be  able  to  pay  you  anything 
unless  the  bill  is  here.  We  shall  be  able  to  pay  in  a  month 
about  gOOO  rupees,  and  are  in  great  hopes  the  remainder  in 
a  short  time  after.  We  are  now  getting  the  unsold  property 
valued,  and  will  let  you  know  how  much  more  we  shall  be 
able  to  pay;  but  unless  the  bill  is  here  we  cannot  pay,  and 
shall,  in  the  event  of  your  sending  it  back,  have  to  make 
the  remittance  ourselves.  We  are,  8cc. 

"  Bruce,  Shand  &  Co." 
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The  duplicate  protest  and  the  third  part  of  the  said  bill 
were  inclosed  in  the  said  letter  of  the  3ist  July. 

Both  the  said  letters  from  Messrs,  Alexander  &  Co.  to 
the  defendants,  bearing  date  the  27th  and  3 1st  July  respec* 
tively,  were  sent  from  Calcutta  by  the  same  ship,  and  were 
received  by  the  defendants  on  the  \Oth  of  December  follow- 
ing, and  on  that  day  they  presented  the  third  of  exchange 
and  the  duplicate  protest  to  Mr.  N.  M.  Rothschild,  who 
then  paid  them  the  amount  with  interest,  exchange,  re- 
eschange  and  charges.  On  the  same  10th  of  December, 
Mr.  N.  M.  Rothschild  presented  the  same  part  of  the  bill  and 
duplicate  protest  to  Messrs.  Hanbury  &  Co.  and  required 
payment  thereof,  and  Messrs.  Hanbury  &  Co.  accordingly, 
on  the  same  10th  December,  paid  on  account  of  the  plain- 
tiffs, to  Mr.  N.  M.  Rothschild,  1000/.  for  the  bill,  and  £73/. 
1 7s.  Id.  for  interest,  exchange,  re*exchange  and  charges, 
accrued  thereon. 

On  the  31st  of  December,  1832,  the  defendants  wrote 
and  sent  to  Messrs.  Alexander  8c  Co.  a  letter,  from  which 
the  following  is  an  extract : 

"  No.  220.  "  28lh  April,  183S. 

'*  Acknowledging  our  Nos.22,  24  and  25,  of  the  SOth  of 
September  and  17th  and  26th  of  October,  1831,  inclosing 
bills  on  our  Calcutta  account.  Advised  that  John  Scott's 
on  Bruce,  Shand  &  Co.  for  sicca  rupees  12,229.49,  and 
Lieut.  Talbot's  draft  on  Messrs.  Macintosh  &  Co.  for  sicca 
rupees  600,  has  been  protested  for  non«acceptance,'' 

"  Your  No.  252.  «  «7th  July,  183«. 

''  Returned,  accompanied  by  a  protest  for  non-payment, 
the  biH  on  Messrs.  Bruce,  Shand  &  Co.  for  1000/.  vi  sicca 
rupees  12,229.49,  remitted  on  our  last  Calcutta  account, 
1829f  in  our  No.  33,  of  the  30th  September,  183 J,  the 
equivalent  of  which  has  been  paid  to  us  by  the  indorsers.'* 

Messrs.  Alexander  &  Co.  on  the  12th  September,  1832, 
wrote  and  sent  to  the  defendants  the  following  letter,  ad- 
vising them  that  Bruce,  Shand  &  Co.  had  paid  them  the 
amount  of  tlie  said  bill  on  the  lOth  of  the  same  month: 
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I84*i.  *•  To  Messrs.  luglis,  Forbes  &  Co.,  London. 

*'  Calcutta,  19th  Sept.  1832. 
'*  Dear  sirs, — In  continuation  of  ours  of  the  Slst  of  July 
Iwoiis.  lasi^  ^»e  have  now  the  pleasure  to  advise  our  having  realized 
to  credit  of  your  *  Calcutta  account,  1829/  on  the  10th 
instant,  the  sum  of  sicca  rupees  1 2,367 -S*  being  the  amount 
o^  John  ScotCs  bill  on  Messrs.  JSriice,  Shand  &  Co.  for 
1000/.  sterling,  with  interest  and  charges. 

'•  We  remain,  &c.         Alexander  &  Co." 
This  letter  was  received  by  the  defendants  on  the  30lh 
January,  1833,  on  the  same  day  the  defendants  wrote  to 
Mr.  Rothschild  a  letter  of  which  the  following  is  a  copy. 
"To  N.  AL  Rothschild  Esq.,  New  Couit. 

''  Mansion  House  Place,  SOth  January,  1833. 
"  We  beg  to  acquaint  you  for  the  guidance  of  yourself 
and  whomever  it  may  concern,  that  we  have  received  advice 
this  day  from  Messrs.  Alexander  &  Co.  of  Calcutta,  under 
date  the  12th  September,  1832,  of  their  having  received  on 
the  10th  of  that  month,  sicca  rupees  12,367.  2,  being  the 
amount  of  John  Scoit^s  bill  on  Messrs.  Bruce,  Shand  &  Co. 
for  1000/.  sterling,  with  interest  and  charges. 

'*  As  we  received  from  you  in  due  course  the  amount  of 
this  bill  returned  to  us  under  protest  for  non-payment,  we 
have  no  claim  to  the  above  sum  of  sicca  rupees  12,36?.  2, 
80  irregularly  paid  to  Messrs.  Alexander  &  Co.,  after  the 
said  bill  had  been  returned  under  protest  for  non-payment. 
"  We  remain,  &c.  Inglis,  Forbes  &  Co." 
The  defendants  on  the  same  30th  of  January  wrote  and 
sent  to  Messrs.  Alexander  &  Co.  the  following  answer  to 
their  said  letter  of  the  12th  September,  1832. 

"To  Messrs.  Alexander  &  Co.  Calcutta. 

London,  30tb  January,  1833. 
*'  Dear  sirs. — We  have  this  morning  received  your  269 
of  the  12th  September,  1 832,  advising  the  receipt  on  the 
10th  of  that  month  of  the  sum  of  sicca  rupees  12,367.  2, 
being  the  amount  of  John  Scoti^s  bill  on  Messrs.  Bruce 
Shand  &  Co.  for  1000/.  with  interest  and  charges. 
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"  Having  on  the  receipt  of  the  bill  and  protest  for  non- 
payment received  from  N,  M,  Rothschild,  Esq.  the  indorser, 
the  amount  of  the  said  bill  and  re-exchange,  we  have  no 
clami  for  the  amount  so  irregularly  paid  in  Calcutta,  after 
the  bill  had  been  returned  under  protest  for  non-payment, 
and  we  have  acquainted  Mr.  Rothschild  accordingly. 

*•  We  remain  &c.  Inglis  Forbes  &  Co." 

Messrs.  Alexander  &  Co.  became  bankrupts  on  the  12th 
of  December,  1832. 

The  Court  are  to  be  at  liberty  to  draw  any  inference  that 
a  jury  should  have  drawn. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances  above  set  forth,  the  plaintiffs  are 
or  are  not  entitled  to  recover.  If  they  are,  judgment  is  to 
be  entered  for  them  for  the  sum  of  1273/.  17s.  7d.,  or  for 
such  other  sum  as  the  Court  shall  direct,  together  with 
interest  thereon,  if  the  Court  should  be  of  opinion  that 
interest  is  recoverable.  If  they  are  not  entitled  to  recover, 
final  judgment  is  to  be  entered  for  the  defendants. 
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Sir  F.  Pollock  for  the  plaintiffs  (a).  First,  the  plaintiffs 
may  recover  from  the  defendants  the  money  in  dispute. 
It  is  not  necessary  to  resort  to  Alexander  &  Co.  Secondly, 
the  plaintiffs  are  the  proper  parties  to  maintain  this  action. 
The  letter  of  the  30th  September,  1831,  justified  Alexander 
&  Co.  in  holding  the  bill  and  receiving  payment,  if  there 
were  any  prospect  of  payment;  if  not,  the  act  of  the  agent 
in  holding  the  bill  and  receiving  the  payment  bound  his 
principals  the  defendants.  Can  it  be  said  on  the  other  side, 
that  the  holder  of  a  bill  drawn  on  a  particular  person, 
and  then  dishonoured,  can  receive  the  amount  from  the 
drawee,  and  retain  it,  also  receiving  the  amount  from  the 
indorser  ?  If  the  holder  gives  due  notice,  he  may  keep  the 
bill  a  reasonable  time  in  the  hopes  of  receiving  payment 
from  the  drawee,  and  if  that  holder  be  the  agent  of  another 
it  is  his  duty  to  take  that  course.    Any  irregularity  that  took 

(a)  In  H.  T.  1841,  (January  LittUdfile,  Patteton,  and  Cole- 
22,)  before  Lord  Denman  C.  J.      ridge  Js. 
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place  arose  from  the  acts  of  the  defendants  themselves, 
who  retained  the  bill  to  obtain  payment,  upon  an  expectation 
which  had  been  held  out  that  it  would  be  paid.  Whether 
the  money  received  by  Alexander  &  Co.  is  or  is  not  to  be 
considered  as  a  payment  to  the  defendants  under  the  autho- 
rity of  their  instructions  to  A.  &  Co.,  or  merely  as  money 
received  by  il.  &  Co.  as  agents  of  the  defendants  in  respect 
of  this  bill,  somebody  must  be  entitled  to  recover  it  from  the 
defendants ;  at  all  events  they  cannot  keep  it.  Tiie  pay- 
ment in  London  was  a  payment  in  ignorance  of  the  fact 
that  the  bill  had  been  paid  in  Calcutta.  The  defendants 
did  every  thing  to  enable  their  agents  to  do  what  they  did. 
Suppose  this  had  been  an  accepted  bill,  the  agents  could 
have  sued  upon  it,  if  they  had  kept  one  part  in  India.  A 
particular  and  special  agent  has  no  authority  at  all,  except  in 
strict  pursuance  of  the  instructions  given,  but  any  general 
agent  having  instructions  in  a  particular  manner  is  not  so 
limited. 


jR.  V,  Richards  contra.  The  case  does  not  state  that 
there  was  any  course  of  dealing  between  these  parties. 
Alexander  &  Co.  must  therefore  be  looked  upon  as  agents 
to  the  defendants  only  so  far  as  they  received  authority 
from  their  instructions.  They  were  the  foreign  agents  of 
the  defendants  for  a  particular  purpose.  Their  own  letter 
shews  most  strongly  the  interpretation  they  put  upon  their 
instructions;  they  regret  they  have  not  authority  to  endeavour 
to  obtain  a  subsequent  payment  of  the  bill.  The  defend- 
ants, the  very  day  they  received  notice  of  the  payment  to 
Alexander  &  Co.  repudiated  it.  It  is  said  the  money  was 
received  in  the  course  of  agency,  but  that  is  assuming  the 
whole  question;  the  limited  agency  of  Alexander  &  Co.  had 
then  expired.  This  is  not  a  question  whether  a  general 
agency  has  been  limited,  as  it  was  in  Whitehead  v.  Tuckett  {a), 
\  is  a  question  of  the  amount  of  particular  agency  conferred 
by  the  letters  of  the  defendants,  and  it  lies  upon  the  plain- 
tiffs to  bring  the  act  of  receiving  the  money  within  the 
\n)   15  East,  41. 


UILAHY  TERM,   V  VICT. 

scope  of  that  particular  agency.  But  it  was  not.  within 
that  scope,  for  the  agency  was  created  for  a  special  purpose, 
viz.,  fo  rthe  presentment  of  the  bill  to  the  drawee,  and  the  re- 
ceipt of  the  money  in  the  regular  course,  and  any  general 
words  made  use  of  must  be  construed  with  reference  to,  and 
be  restricted  by,  that  special  purpose.  Hay  v.  Goldsmith  (a). 
As  to  the  other  point,  there  was  no  privity  between  the 
plaintiffs  and  the  defendants.  It  must  be  said  on  the 
other  side,  that  there  was  a  shifting  right  of  action  among 
all  these  indorsers  as  they  took  up  their  bill,  to  bring  an 
action  against  the  defendants  to  recover  the  amount  received 
by  them. 
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Sir  F-  Pollock  replied. 


Cur»  adv.  vult. 


LordDfiNMAN  C.  J.  delivered  ihejudgment  of  the  Court. 
This  was  an  action  for  money  had  and  received.  The 
plaintiffs  were  the  holders  of  a  bill  of  exchange  in  three 
parts,  drawn  on  13th  Sept.  1831,  by  John  Scott,  at  90  days' 
sight,  for  1000/.  on  Messrs.  Bruce  and  Shand  uf  Calcutta, 
in  favour  of  Mrs.  Ketland  or  order,  who  indorsed  it  to  the 
plaintiffs.  The  plaintiffs,  by  their  agents  in  London,  Messrs. 
Hanbury,  sold  and  indorsed  it  to  Mr. iV.M.  Rothschild,  who 
afterwards  sold  and  indorsed  it  to  the  defendants.  The 
defendants  sent  it  to  Calcutta  to  their  agent  Alexander  & 
Co.  directing  them  "  to  do  the  needful.*'  On  the  2ist  April, 
J  832,  the  bill  was  presented  and  acceptance  refused  ;  it 
was  protested,  and  the  protest  forwarded  to  the  defendants 
on  the  28th  April.  A  duplicate  also  was  forwarded  by 
another  ship,  which  arived  first,  viz.  on  the  3d  Nov.  1 832, 
on  which  day  the  defendants  gave  notice  of  dishonour  to 
Mr.  Rothschild,  who  on  the  same  day  gave  notice  to 
Messrs.  Hanbury,  the  agents  for  the  plaintiffs.  The  bill 
was  presented  again  by  Alexander  Sc  Co.  for  payment  on 
the  23d  July,  1832,  and  payment  was  refused,  whereupon 
it  was  protested  for  non-payment,  and  a  duplicate  of  the 

(a)  %  Smith,  79. 


270 


1849. 


CASES  IN  THE  QUEEN  S  BENCH, 

protest  with  the  third  part  of  the  bill  was  forwarded  to  the 
defendants  by  letter  of  the  £7th  July,  ISSS^  Alexander  iji 
Co.  retaining  the  original  protest  and  the  other  parts  of 
the  bill,  in  consequence  of  a  letter  from  Bruce  &  Shandy 
the  drawees,  in  which  they  expressed  a  confident  expecta- 
tion of  soon  being  in  funds  to  pay  the  bill,  and  of  which 
Alexander  &  Co.  informed  the  defendants  by  letter  of  the 
3 1st  of  July,  1832.  These  two  letters  arrived  together  on 
the  10th  Dec.  18S2,  on  which  day  the  defendants  received 
from  Mr.  Rothschild  the  amount  of  the  bill,  re  exchange, 
interest  and  charges,  who  on  the  same  day  received  the 
same  amount  from  Messrs.  Hanburjfy  as  agents  for  the 
plaintiffs.  On  the  31st  Dec.  1832,  the  defendants  wrote 
to  Alexander  &  Co.  acknowledging  the  receipt  of  the  bill 
and  protest,  and  stating  that  they  had  received  the  amount 
from  the  indorsers.  In  the  meantime,  viz.  on  the  10th 
Sept.  1832,  Bruce  and  Shand  paid  the  amount  to  Alex- 
ander &  Co.  who  by  letter  of  the  12th  Sept.  informed  the 
defendants  of  it.  This  letter  arrived  on  the  30th  Jan.  1833. 
The  defendants  immediately  (on  the  same  day)  informed 
Mr.  Rothichild  of  the  receipt  of  the  money  by  Alexander 
&  Co.,  disclaiming  any  right  to  it ;  and  also  on  the  same 
day  wrote  to  Alexander  &  Co.  to  the  same  effect,  treating 
the  payment  to  them  as  wholly  irregular.  Alexander  &  Co. 
became  bankrupts  on  the  12th  Dec.  1832. 

The  first  question  is  whether  the  receipt  of  the  money 
by  Alexander  &  Co.  on  the  10th  Sept.  is  in  law  a  receipt 
by  the  defendants ;  and,  secondly,  if  it  be,  then  as  the  de- 
fendants will  have  received  the  money  twice,  to  whom  are 
they  to  refund  ? 

As  to  the  first,  it  is  clear  that  in  this  case  Alexander  & 
Co.  had  no  discretionary  powers  confided  to  them  as  to 
the  bill  in  question ;  they  were  to  deal  with  it  in  the  strict 
ordinary  course  of  business.  This  is  apparent  by  the  letter 
of  instructions,  in  which  the  bill  was  forwarded  to  them,  and 
by  their  letters  in  which  they  regret  being  obliged  to  return 
the  bill  for  want  of  discretionary  or   explicit  instructions 
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wbat  to  do  in  case  of  dishoDOur,  aud  request  that  in  future 
they  may  have  such  instructions.  They  also  communicate 
to  Bruce  tc  Shand  their  want  of  discretionary  instruc- 
tionsy  and  the  necessity  they  are  under  to  return  the  bill 
in  ordinary  course.  The  defendants  were  undoubtedly  in- 
formed by  the  letters  of  the  27th  and  3 1st  July  from  Alex- 
ander  &  Co.  that  they  intended  to  receive  whatever  Bruce 
8c  Shand  might  think  fit  to  pay.  These  letters  arrived 
on  the  10th  December,  on  which  day  the  defendants  re- 
ceived the  money  from  Rothschild,  and  they  do  not  write 
to  Alexander  ic  Co.  till  the  3 1st  December,  when  they  state 
that  they  had  received  the  equivalent  from  Rothschild^  but 
do  not  in  terms  find  fault  with  Alexander  &  Co.  or  state 
that  they  shall  repudiate  any  receipt  by  them  in  the  interim. 
But  this  is  not  sufficient  to  ratify  such  receipt,  if  it  was  in 
itself  irregular  and  out  of  the  ordinary  course.  If,  therefore, 
the  payment  by  Bruce  &  Shand  to  them  on  the  lOth  Sept. 
was  not  in  the  ordinary  course  of  business,  it  cannot  be 
considered  as  a  payment  to  the  defendants,  and  the  matter 
must  be  settled  between  Bruce  &  Shand  and  Alexander  & 
Co.  Now  Bruce  &  Shand  were  not  debtors,  for  they  had 
refused  to  accept  the  bill.  Immediately  upon  that  refusal 
a  right  of  action  against  Rothschild  and  the  prior  parties 
vested  in  the  defendants.  The  bill  was  very  properly  pro- 
tested for  non-acceptance  and  the  protest  sent  to  the  de- 
fendants, and  they  gave  notice  forthwith  to  Rothschild, 
Therefore  on  the  3d  Nov.  1832,  their  case  was  perfect 
against  Rothschild,  and  they  had  no  occasion  to  wait  until 
the  time  for  payment  of  the  bill  would  have  arrived,  if  it 
had  been  accepted ;  nor  was  it  necessary  for  Alexander  & 
Co.  to  keep  the  bill  in  order  to  present  it  for  payment,  nor 
do  they  in  their  letter  of  the  28th  April  intimate  any  inten- 
tion so  to  present  it.  Alexander  &  Co.  and  Bruce  &  Shand 
must  have  contemplated  that  the  defendants  on  receipt  of 
the  protest  for  non-acceptance  would  call  upon  Rothschild: 
much  more  must  they  have  contemplated  that  they  would 
do  so  OD  receipt  of  the  protest  for  non-payment  notwith- 
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standing  the  intimation  by  Alexander  8c  Co.  in  their  letters 
of  the  27th  and  31st  July,  inclosing  that  protest^  of  what 
had  passed  between  them  and  Bruce  &  Shand,  and  of  their 
intention  to  take  whatever  Bruce  8c  Shand  might  pay. 

Under  these  circumstances  the  payment  by  Bruce  & 
Shand  being  entirely  voluntary  must  surely  be  taken  to 
have  been  made  subject  to  whatever  might  take  place  in 
England  between  the  parties  to  the  bill,  especially  as  the 
expenses  attending  the  dishonour  and  the  re-exchange 
must  necessarily  be  obtained  by  the  defendants  from  Roths- 
child or  the  prior  indorsers,  for  Bruce  &  Shand  were  not 
liable  to  any  payment,  and  did  not  in  truth  pay  or  offer  to 
pay  those  expenses  and  re-exchange.  Alexander  &  Co. 
could  not  in  the  ordinary  course  of  business  tie  up  the 
hands  of  their  principals  (the  defendants)  from  proceeding 
against  the  parties  in  England  till  it  should  be  seen  whether 
Bruce  &  Shand  would  voluntarily  pay  the  bill,  nor  could 
Bruce  &  Shand  suppose  that  by  paying  the  bill  on  the  lOtb 
Sept.  they  could  prevent  such  proceedings. 

Whether  or  not  the  payment  would  have  been  regular  if 
Bruce  &  Shand  had  accepted  the  bill  when  first  presented 
to  them,  and  had  dishonoured  it  when  presented  for  pay- 
ment, it  does  not  seem  to  be  necessary  to  determine.  But 
even  in  that  case,  inasmuch  as  an  acceptor,  having  once  dis- 
honoured a  bill,  cannot  afterwards  make  a  valid  tender,  or 
insist  on  the  holder  taking  ibe  money,  it  should  seem  that 
the  agent  of  the  holder  has  no  general  authority  to  take  it. 
Neither  is  this  case  at  all  analogous  to  a  payment  supra 
protest,  for  that  usually,  if  not  always,  takes  place  immedi- 
ately upon  the  dishonour,  and  at  any  rate,  if  it  is  proposed 
to  be  made  afterwards,  it  is  quite  optional  with  the  holder 
to  take  it  or  not. 

For  these  reasons  we  think  that  this  payment  was  not 
made  to  Alexander  &  Co.  in  the  ordinary  course  of  busi- 
ness, and  cannot  be  treated  as  in  law  a  payment  to  the 
defendants. 

Then  as  the  payment  made  to  the  defendants  by  Roths- 
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child  was  in  the  ordinary  course  of  business,  and  as  the  de-         184S. 
feodants  have  received  the  amount  of  the  bill  but  once, 
they  are  entitled  to  retain  the  money  against  all  the  world. 

This  being  our  view  of  the  first  point  in  the  case,  the 
second  does  not  properly  arise.  All  that  we  wish  to  say 
upon  it  is  that,  even  if  the  defendants  were  to  be  considered 
as  having  received  both  paymentSi  we  are  by  no  means  pre- 
pared to  hold  that  the  present  plaintiffs  could  treat  one  of 
them  as  money  had  and  received  to  their  use ;  certainly 
not  the  first  payment,  viz.  that  by  Bruce  &  Shand  on  the 
10th  Sept.  for,  if  that  was  a  payment  made  to  the  de- 
fendants, it  was  rightfully  made,  and  they  would  be  entitled 
to  retain  that  money.  The  other  payment  in  England 
would  also  have  been  rightfully  made  so  far  as  regards  the 
eipenaesi  interest,  and  re-exchange,  but  as  to  the  principal 
sum  the  defendants  would  not  be  entitled  to  retain  it.  It 
would  be  an  over-payment  and  must  be  refunded,  but  whe- 
ther to  Rothschild  or  to  the  present  plaintiffs,  in  order  to 
avoid  circuity  of  action,  may  possibly  admit  of  a  doubt, 
though  the  present  plaintiffs  are  themselves  but  interme- 
diate iudorsers,  and  for  any  thing  that  appears  on  this  case 
may  have  received  the  money  from  Mrs.  Ketland,  and  she 
from  ScoU  the  drawer,  each  of  whom  might  therefore  have 
actions  successively,  if  tl.is  action  were  held  maintainable. 

Upon  the  whole  we  are  of  opinion  that  the  plaintiffs  are 
not  entitled  to  recover,  and  that  judgment  must  be  entered 
for  the  defendants. 

G.  Judgment  for  defendants. 
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Janm^'tuh  '^^^  QuEEN  t;.  MiTCHELL  and  another. 

A  bill  of  in-      WhITEHURST,  in  Michaelmas  term  last,  obtained  a 
dictment,  ve- 
nue "Borough  rule  to  shew  cause  why  the  verdict  obtained  by  the  prose- 

^^^^^^nl^ii    ^"^^'"  *"  ^*^'*  ^*^®' "'  ^^^  '"*'  Lincolnshire  assizes,  should 

the  quarter       not  be  set  aside  and  a  verdict  entered  for  the  defendants, 

that^borough.    ^^  ^''^^  *  "®^  **■'*'  should  not  be  had  on  the  ground  of 

The  indict-       mistrial,  or  why  the  judgment  should  not  be  arrested. 

that  the  de-  ^  ^i'l   of  indictment  for  assault  had  been  found  against 

fendant  J^^^^  |i,g  defendants  at  the  quarter  sessions,  held  in  April  last, 

of  M.,  in  the     for  the  borough  of  Stamford. 

^Northampton        "^^^  indictment  was  in  the  following  form : — 

and  within  the  Borough  of  Stamford,  iThe  jurors  for  our  lady  the  Queen 

Stamford,  con-  to  wit.  5  upon  their  oath  present  that  JPra/i- 

Se  pTriST'  ^"  Mitchell,  late  of  the  pamh  of  St. Martin  Stamford  Baron, 

aforesaid,  in     in  the  county  of  Northampton,  and  within  the  borough  of 

aforesaid,         Stamford,  constable,  and  John  Blades,  late  of  the  same  pa- 

***!!!  ^^:  .    .    rish,  constable,  on  the  £6th  day  of  March,  in  the  4th  year 
The  defend-  /         .  ,      ^.  ..... 

ants  removed   &<*.  With  force  and  arms,  at  the  parish  aforesaid,  in  the  bo« 

the  indictment  ,^Qugb  aforesaid,  in  and  upon  &c.  did  make  an  assault,  &c. 
by  certioran ;  o  '  ^ 

a  venire  '^fhe  defendants  traversed    the   indictment  to  the  next 

was  awarded  .  r        i 

into  Lincoln-    quarter  sessions  for  the  borough,  and  in  the  mean  time 

sAtre,  and  the    removed  the  case  by  certiorari,  and  entered  into  the  usual 

deienaant  was  -^  ' 

found  guilty  at  recognizances  to  appear,  plead  and  try  at  the  then  next 

the  assizes  for    ^  .        ■     i  • 

that  county.      Lincolnshire  assizes. 

The  borough       A  venire  was  awarded  to  the  sheriff  of  Lincolnshire^  and 
ill  Lincolnshire  the  indictment  was  tried  before  Parke  B.  at  the  summer 

and  partly  in     assizes  for  that  county.    At  the  commencement  of  the  trial 
Northampton- 
shire.  The  of-  it  was  objected,  on  behalf  of  the  defendants,  that  they  could 

fence  chaiiged    ^^^  ^^  ^^.j^^  -^^  Lincolnshire  for  an  oflFence  laid  in  North- 
was  commit- 
ted in  that  part  amptonshire.     The  learned  judge  allowed  the  trial  to  pro- 

which  is^in"^    ceed,  giving  the  defendants  leave  to  avail  themselves  of  the 
Northampton- 
shire, within  500  yards  of  the  Lincolnshire  boundary.     The  borough  of  Stamford,  in 
the  Schedules  to  the  Boundary  and  Municipal  Corporation  Acts,  is  classed  as  being  in 
the  county  of  Lincoln. 

Held,  AS  it  appeared  a  Lincolnshire  venire  had  been  awarded  to  try  an  ofTcrnce  laid  in 
Northamptonshire,  that  judgment  must  be  arrested. 
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objection  in  such  manner  as  this  Court  might  think  fit;         1842. 
and  the  defendants  were  found  guilty. 

The  defendants  were  constables  of  the  borough  of  Stam-  """  7. 
ford  under  5  &  6  Will.  4,  c.  76,  s.  76,  and  committed  the  Mitchell. 
assault  in  the  course  of  apprehending  the  prosecutor*  The 
borough  of  Stamford  extends  over  part  of  the  two  counties 
of  Lincoln  and  Northampton.  The  parish  of  St.  Martin  is 
wholly  in  the  county  of  Northampton ;  but  by  the  Boundary 
Act  (2  &  3  Will.  4,  c.  64,  sched.  O,)  and  the  Municipal 
Corporation  Act  (5  &  6  Will.' 4,  c.  76,  sched.  A,)  part  of 
the  parish  is  thrown  into  the  borough,  and  the  borough 
appears  in  the  above-mentioned  schedule  of  the  former  act 
ODder  the  head  **  County  of  Lincoln."  The  assault  took 
place  in  that  part  of  the  parish  which  has  been  so  thrown 
into  the  borough,  and  within  500  yards  of  the  boundary 
between  the  two  counties. 

ilf.  jD.  Hill  and  Miller  shewed  cause.  Even  if  there 
has  been  a  mistrial,  the  rule  is  wrong  in  asking  for  a  venire 
de  novo,  for  the  effect  of  such  a  venire  would  be  that  the 
case  would  be  tried  by  a  Lincolnshire  jury  again. 

But  there  has  been  no  mistrial.  By  the  Boundary  Act 
and  the  Municipal  Corporation  Act,  the  borough  of  Stam- 
ford has  been  placed  in  the  county  of  Lincoln  :  the  assault 
is  charged  to  have  been  committed  in  the  ''  borough  afore- 
said ;"  and  what  is  stated  in  the  indictment  with  respect 
to  the  parish  is  immaterial,  and  cannot  prejudice. 

Again,  by  7  Geo.  4,  c.  64,  s.  20,  no  judgment  on  any 
indictment,  whether  after  verdict  or  outlawry,  or  by  con- 
fession, default  or  otherwise,  shall  be  stayed  or  reversed  for 
want  of  a  proper  or  perfect  venue,  where  the  court  shall 
appear  by  the  indictment  to  have  had  jurisdiction  over  the 
offence.  The  case  is  also  within  sect.  1£  of  the  same  act, 
for  the  offence  was  committed  within  500  yards  of  the 
county  boundary.  The  defendants  cannot  insist  on  the 
privilege  given  to  them,  as  borough  constables,  by  5  &  6 
WiU.  4,  c.  76,  s.  133,  which  provides  ^*  that  all  actions  and 

VOL,  II. — o.  D.  0 
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1849.  prosecutions  to  be  coramenced  against  any  person  for  any 
thing  done  in  pursuance  of  this  act»  shall  be  laid  and  tried 
in  the  county  where  the  fact  was  committed,  because  to 
Mitchell.  j|,ig  ^^^  j^  other  objections  the  general  answer  may  be 
given  that  the  defendants  themselves,  by  removing  the 
cause,  have  consented  to  the  trial  in  Lincolnshire,  and  that 
they  cannot  take  advantage  of  their  own  wrong. 

If  there  is  any  defect  in  the  proceedings,  the  Court  vrill, 
under  all  the  circumstances,  enter  a  suggestion  on  the 
record  that  the  trial  was  had  in  Lincolnshire  by  consent. 

WhUekurst  and  Waddington  contri.  The  consent  of 
the  defendants,  if  it  could  warrant  the  mistrial,  does  not 
appear.  The  defendants  removed  the  indictment  into 
this  Court,  as  they  were  bound  to  do  by  their  recog- 
nisances, and  the  venire  into  Lincolnshire  is  the  act  of  the 
Court.  The  prosecutor  need  not  have  appeared  in  Lin* 
colnshire;  and,  if  the  defendants  had  been  acquitted  in 
consequence  of  his  non-attendance  at  a  court  which  had 
no  jurisdiction  over  the  offence,  they  could  not  have  pleaded 
autrefois  acquit  to  another  indictment  properly  framed. 
The  7  Geo.  4,  c  64,  s.  20,  does  not  apply,  for  it  does  not 
appear  by  the  indictment  that  the  court  had  jurisdiction, 
but  the  contrary;  for  the  offence  is  stated  in  the  in- 
dictment to  have  been  in  the  parish  of  St.  Martin,  and  that 
parish  to  be  in  the  county  of  Northampton.  Nor  does  the 
12th  sect,  apply;  for,  though  the  offence  was  committed 
within  500  yards  of  the  county  of  Lincoln,  the  venue  to 
the  indictment  is  the  ^Borough  of  Stamford ;'*  and  the 
section  in  question  applies  to  counties  only :  Rex  v. 
WtUh  (a).  With  regard  to  the  title  under  which  the  bo- 
rough of  Stamford  is  ranged  in  the  schedule  to  the  Boun- 
dary Act,  this  cannot  be  considered  to  have  effected  a  trans- 
fer of  a  portion  of  the  county  of  Northampton  to  the 
county  of  Lincoln. 

(a)  Moody,  C.  C.  1T5. 
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They  referred  to  Goodright  d.  Richards  v.  Williams  (a),        I84e. 

Ambrose  ▼-  Williams  (6),  Green  v.  Coh  (c),  to  shew  that  the  -.    ^ 
objectioQ  was  not  cured,  and  that  it  was  ground  for  arrest-  o. 

ing  the  judgment.  Mitchell. 

Lord  Denican  C.  J. — ^The  Boundary  Act  is  intituled  an 
act  to  describe  divisions  of  counties  and  boroughs  **  in  so 
far  as  respects  the  election  of  members  to  serve  in  parlia- 
meat,'*  and  cannot  have  the  effect  of  transferring  one  por- 
tion of  a  county  to  another  for  all  purposes.  The  offence 
in  this  case  is  clearly  stated  to  have  been  committed  in 
Northamptonshire,  for  the  reference  to  the  borough  does 
not  exclude  the  reference  to  the  parish,  and  the  parish  is 
stated  to  be  in  Northamptonshire.  The  venire  therefore 
to  the  sheriff  of  Lincolnshire  was  wrong.  The  error  has 
not  been  cured.  As  to  the  entering  a  suggestion,  that  can- 
not be  done  now,  whatever  might  have  been  done  before 
trial. 

Patteson  J. — The  7  Geo.  4,  c.  64,  s.  12,  where  an 
offence  has  been  committed  within  500  yards  of  the  county 
boundary,  gives  the  prosecutor  an  option  of  laying  and 
trying  the  offence  in  either  county,  but  does  not  enable 
him  to  lay  it  in  one  county  and  to  try  it  in  another.  The 
offence  in  this  indictment  is  laid  generally  in  Northamp- 
tonshire; nothing  is  said  as  to  the  offence  having  been 
committed  within  500  yards  of  the  lincolnshire  boundary, 
so  that  the  Court  which  tried  does  not  appear  ''  by  the 
indictment  to  have  had  jurisdictiqn."  Section  20  of  the 
same  act  cannot  cure  the  defect,  for  that  section  applies 
to  wrong  venue;  here  the  venue  is  right;  it  is  the  venire 
that  is  wrong. 

Coleridge  and  Wightman  Js.  concurred. 

D.  Rule  absolute  to  arrest  the  judgment, 

(a)  2  Mao.  &  S.  370.        (h)  11  East,  370.         (c)  S  Saand.  ;258. 
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1849. 


Tuesday, 
January  \Qlh. 

The  lord  of  a 
manor  on  a 
grant  of  a  co- 
pjrhold  tene- 
ineDt  can  nei- 
ther add  to 
nor  diminish 
the  ancient 
rent. 

Where  the 
lord  of  a  ma- 
nor, having 
a  life  interest 
only  in  the  ma- 
nor, granted, 
at  a  new  rent 
of  St.,  a  poi^ 
tion  of  an 
entire  tene- 
ment, the  an- 
cient rent  for 
which  entire 
tenement  had 
been  10«.  and 
two  hens,  the 
grant  was  held 
invalid  against 
his  successor. 

Qm^re  as  to 
the  right  of  the 
lord  to  sever 
the  tenement, 
even  if  he  had 
not  varied  the 
ancient  rent. 


Doe,  on  the  several  demises  of  R.  Rater  the  younger, 
W.  Allard  and  T.  Allard,  and  Euz.  Ellis  Lindon, 
V.  T.  A.  Strickland,  Clerk. 

CJECTMENT  to  recover  possession  of  premises  in  the 
parish  of  Bredon,  Worcestershire.  The  declaration  con- 
tained, 1.  A  demise  by  the  said  Rayer  KaA  the  saidil/- 
lards.  2.  A  demise  by  the  said  Rayer.  3.  A  demise  by 
rV.  Allard.    4.  By  T.  Allard.    5.  By  the  said  Lmdon. 

The  defendant  pleaded  the  general  issue,  and  the  cause 
was  tried  at  the  Worcester  Spring  Assizes,  when  a  verdict 
was  found  for  the  lessors  of  the  plaintiff,  subject  to  the 
opinion  of  the  Court  upon  the  following  case  :(a) 

The  Rev.  John  Keysall,  clerk,  long  before  the  year 
1829^  and  until  his  death  in  1836,  was  rector  of  Bredon,  in 
the  county  of  Worcester,  and  as  such  rector  was  lord  of  the 
manor  of  the  rectory  of  Bredon,  which  extends  over  about 
150  acres,  and  within  it  there  were  formerly  twelve  copy- 
holds, which  have  now  been  reduced  to  seven  or  there- 
abouts. 

The  premises  in  question  are  part  of  those  to  which 
Sarah  Smith  was  admitted  tenant  in  reversion  after  the 
decease  of  Eleanor  Smith  by  the  copyhold  grant  of  the 
17th  May,  1725,  hereinafter  mentioned;  and  the  premises 
so  granted  to  Sarah  Smith  were  again  granted  together 
with  other  premises  to  Rowland  Bradstock,  John  Hunter 
and  Paul  Berrington  by  the  hereinafter  mentioned  copy- 
hold grant  of  the  15th  April,  1755,  and  the  premises  in 
question  were  by  the  renewed  grant  of  the  2Sd  September, 
1762,  hereinafter  mentioned  and  made  by  William  Daven^ 


(a)  It  has  been  found  imprao- 
dcable  to  compress  the  state- 
ments in  the  case  vrithin  a  more 
convenient  compass,  as  the  Court 
was  put  in  the  situation  of  a  jury 
for  the  purpose  of  finding  facts  or 
drawing  inferences;  but  the  lead- 
ing facts  will  be  found  succinctly 


stated  in  the  judgment  of  the 
Court.  The  statements  in  the  case 
that  relate  to  the  dealing  with  the 
premises  in  question  end  with  page 
282;  page  283  commences  with  the 
statements  as  to  other  tenements 
for  the  purpose  of  shewing  the  ( 
torn. 
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pari,  the  then  rector  and  lord  of  the  manofi  excepted  and        1849. 

resenred  to  the  lord  out  of  the  copyhold  grant  by  the  de- 

icription  of  "  the  garden  then  in  the  occupation  of  the  said 

WiUiam  Davenport,  and  inclosed  with  a  brick  wall/'  being 

part  of  the  tenement  above  mentioned,  late  Eleanor  Smith's.  Stbicklakd. 

It  appears  by  the  court  rolls  that  the  garden  in  question 
was  in  the  year  1762  in  the  posession  of  William  Daven^ 
port,  then  lord  of  the  manor  and  rector,  and  by  a  living 
witness  it  was  proved  that  the  garden  bad  been  held  by  Mr. 
Smith,  Mr.  Keysall,  and  the  present  Mr.  Strickland,  suc- 
cessively rectors  and  lords  of  the  manor,  and  has  been 
during  all  that  time  used  as  the  garden  of  the  rectory  house 
of  the  parish  of  Bredon,  the  same  being  a  walled  garden 
with  hothouses. 

The  defendant  is  the  present  rector  and  lord  of  the 
manor,  and,  as  such,  came  into  and  is  in  possession  of  the 
garden,  and  has  used  it  as  the  garden  of  the  rectory  house. 

The  following  entries  appear  ou  the  court  rolls  of  the 
said  manor,  and  relate  to  the  premises  in  question. 

•*  17th  May,  1725.  Manor  of  the  Rectory  of  Bredon, 
with  its  Members. 
**  Sarah  Smith,  spinster,  daughter  of  Eleanor  Smith, 
widow,  took  from  the  lord  the  reversion  of  one  customary 
messuage,  and  half  a  virgate  of  land,  with  all  lands,  mea- 
dows, pastures  and  feedings,  with  the  appurtenances  in 
Bredon  belonging  to  the  same  messuage,  all  of  which 
premises  were  in  the  tenure  of  Eleanor  Smith,  and  formerly 
were  in  the  tenure  of  Samuel  Hill,  or  his  undertenants,  and 
were  parcel  of  the  customary  lands  of  the  manor  aforesaid. 
To  hold  to  her  the  said  Sarah  after  the  death,  surrender, 
or  forfeiture  of  the  said  Eleanor  for  the  term  of  her  natural 
life,  at  the  rent  of  ten  shillings  and  two  hens  yearly,  and  all 
other  customs  and  services,  and  a  heriot  according  to  the 
custom  of  the  manor,**  &c. 

'*  15th  April,  1755.  The  Rev.  William  Davenport,  the 
lord,  granted  to.  Rowland  Bradstock,  clerk,  John  Hunter  and 
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Paul  Berrington,  one  messuage,  teb  dcres  of  Itod,-  and  one 
aere  of  meadow  ground,  with  the  appurtenances,  then  in 
the  possession  of  John  Turbiti,  deceased,  one  other  mes- 
suage,  ten  acres  of  land  and  one  acre  of  meadow,  with  the 
Strickland,  appurtenances,  late  in  the  possession  of  Eleanor  Smith, 
deceased,  and  five  acres  of  land,  more  or  less,  and  hdlf  an 
acre  of  meadow  ground,  with  the  apt)Urtenances,  late  in  the 

possession  of  Bariholomew,  widow,  deceased,  and 

which  said  two  messuages,  several  parcels  of  land  and  pre* 
mises,  with  the  appurtenances,  lately  fell  into  the  hands  of 
the  lord  of  the  said  manor.  To  hold  to  said  Rowland 
Bradstockf  John  Hunter  and  Paul  Berrington,  for  their 
lives  and  the  life  of  the  longer  liver  of  them  successively, 
at  the  will  of  the  lord,  according  to  the  custom  of  the  said 
manor,  at  the  usual  rents,  that  is  to  say,  for  Turbitfs  lOs. 
and  two  hens^  for  Smithes  10s.  and  two  hens,  and  for  Bar^ 
tholomev^s  6s.  and  two  hens,  heriots  and  all  other  ens* 
tomary  services/* 

There  is  also  an  entry  that  the  names  of  the  said  gran- 
tees were  used  in  trust  for  the  said  Rev.  William  Davenport, 
his  executors,  administrators  and  assigns. 

On  the  23d  September,  1762,  (at  a  Court  Baron  of  the 
said  William  Davenport),  Rowland  Bradstock,  John  Hun- 
ter and  Paul  Berrington,  three  customary  tenants  of  said 
manor,  surrendered  into  the  hands  of  the  lord  by  the 
steward,  according  to  the  custom  of  the  said  manor,  all  the 
said  several  premises  described  in  the  grant  of  the  15th 
April,  1755,  to  the  end  that  the  lord  might  do  his  will 
therewith,  whereupon  the  lord  granted  to  the  said  Row' 
land  Bradstock,  Paul  Berrington  and  Samuel  Drinkwater, 
all  and  singular  the  premises  aforesaid,  except  and  always 
reserved  to  the  lord  of  the  said  manor  for  the  time  being  the 
garden  then  in  the  occupation  of  the  said  William  Daven- 
port and  inclosed  with  a  brick  wall,  being  part  of  the  said 
tenements  above  mentioned,  late  Eleanor  Smith's,  To  bold 
unto  the  said  Rowland  Bradstock,  Paul  Berrington  and 
Samuel  Drinkwater  for  their  lives,  and  the  life  of  the 
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longer  liver  of  tbem  suocessively  at  the  will  of  the  lord,  ac-        1849. 
eordiBg  to  the  custom  of  the  said  manor,  pBjing  to  the  said 
lord  the  usoal  rents,  that  is  to  say,  for  Turbitt^s  10s.  and  two 
hensy  for  SmiiVs  lOs.  and  two  hens,  and  for  Bartholomew* $ 
6i.  and  two  hens. 

And  it  was  to  be  noted  that  the  names  of  the  said  J2otcH 
Uatd,  Paul  and  Samuel,  respectively,  were  used  in  that 
grant  in  trust  only  for  the  said  William  Davenport,  his  ex- 
ecutors, administrators  and  assigns. 

On  the  £Oth  January,! 775,  (at  a  Court  Baron  held  of  the 
said  WiUiam  Davetiporii)  Rowland  Bradsioek,  Paul  Ber» 
ringlon  and  Samuel  Drinkwaier  surrendered  into  the  hands 
of  the  lord  all  the  said  several  premises  comprised  in  the 
two  last-mentioned  grants,  to  the  end  that  the  lord  might 
do  his  will  therewith,  whereupon  the  lord  granted  to  John 
Bradsioek,  son  of  the  said  Rowland  Braditockf  Barbara 
Davenport  and  Mary  Davenport,  daughters  of  the  said 
WUliam  Davenport,  all  the  said  several  premises  with  the 
appurtenances,  except  and  always  reserved  unto  the  said 
lord  of  the  said  manor  for  the  time  being  the  garden  then 
in  the  occupation  of  the  said  WiUiam  Davenport,  and  in* 
dosed  with  a  brick  wall,  being  part  of  the  said  tenement 
above  mentioned,  and  then  late  Eleanor  Smith's,  To  hold, 
except  as  aforesaid,  unto  the  said  John  Bradstock,  Bar^ 
bora  Davenport,  and  Mary  Davenport  for  their  lives,  and 
the  life  of  the  longer  liver  of  them  successively,  at  the  will 
of  the  lord,  according  to  the  custom  of  the  said  manor, 
paying  to  the  said  lord  the  usual  rents,  that  is  to  say,  for 
Turbiit^s  lOi.  and  two  hens,  for  Smith's  10s.  and  two  hens, 
and  for  Bartholomew's  6s.  and  two  hens.  The  said  John 
was  thereupon  admitted  tenant  &c.  until  and  so  forth.  And 
it  was  to  be  noted  that  the  names  of  the  said  John,  Bar^ 
bara,  and  Mary,  respectively*  were  used  in  that  grant  in 
trast  only  for  the  said  William  Davenport,  his  executors, 
sdministrators  and  assigns. 

At  a  Court  Baron,  holden  on  the  SOth  July,  1813,  of  the 
Rev.  John  Keysall,  rector  of  Bredon,  the  said  lord  granted 
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1849.  to  Mary  Arm  Shakespear,  aged  about  twenty  years^  the 
reversion  of  the  said  premises  then  late  in  the  possession  of 
Barbara  Davenport,  except  and  always  reserved  unto  the 
lord  of  the  said  manor  the  garden  then  in  the  possession  of 
the  said  John  Keysall,  and  inclosed  with  a  brick  wall,  being 
theretofore  part  of  the  said  tenements  theretofore  Eleanor 
Smith's,  and  also  one  cottage  or  tenement  and  garden, 
situate  in  the  Church-street  at  Bredon  aforesaid,  and  then 

in  the  occupation  of Saunders,  widow,  To  hold  &c« 

unto  the  said  Mary  Ann  Shakespear,  after  the  death,  sur- 
render or  forfeiture  of  John  Bradstock,  for  the  term  of  her 
life,  at  the  will  of  the  lord,  according  to  the  custom  of  the 
said  manor,  paying  yearly  to  the  lord,  when  the  reversion 
should  happen,  the  usual  rents,  viz.  for  Turbitt*s  \0s.  and 
two  hens,  and  for  Bartholomew's  6s.  and  two  hens. 

On  the  2SdofSept.  1829,  at  a  Court  Baron  of  the  said 
John  Keysall,  clerk,  the  said  lord  granted  unto  Richard 
Rayer,  the  younger*  William  Allard  and  Thomas  Allard, 
they  being  named  in  trust  for  the  aforesaid  John  KeysaU, 
his  executors,  administrators  and  assigns,  and  to  surrender, 
when  by  him  or  them  they  should  respectively  be  thereunto 
required,  all  that  piece  or  parcel  of  land  or  ground  then  and 
theretofore  used  as  a  garden,  formerly  in  the  possession  of 
the  said  Rev.  Wm.  Davenport,  LL.D.,  and  then  of  the  said 
John  Keysall,  being  inclosed  by  a  brick  wall,  &c.,  To  hold 
unto  the  said  grantees  in  trust  as  aforesaid,  during  their 
natural  lives  and  the  life  of  the  longest  liver  of  them  suc- 
cessively, at  the  will  of  the  lord  according  to  the  custom  of 
the  said  manor,  at  and  under  the  yearly  rent  of  25.,  heriots 
and  all  other  customs  and  services  theretofore  due  and  of 
right  accustomed. 

The  property  so  granted  as  last  aforesaid  is  the  same  as 
was  excepted  and  reserved  to  the  lord  by  the  grant  of  the 
23rd  September,  1762,  and  since  that  grant  was  held  by 
him  and  the  several  successive  rectors  as  the  garden  of  the 
rectory  house,  with  conservatories,  hothouses,  &c.  erected. 

(The  succeeding  entries  relate  to  other  tenements.) 
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The  foHowing  entries  also  (which  are  abridged  in  this      ^^^ 
report)  appear  on  the  rolls  of  the  court : 

On  the  10th  December,  1706,  at  a  court  of  John  Webb, 
then  rector,  Marshall  Suiton,  and  Elizabeth  Beard,  and 
Henry  Jbbot,  surrendered  into  the  hands  of  the  lord  all  Strickland. 
that  parcel  of  land  then  used  for  a  garden,  called  News, 
otherwise  Suiton^s  garden,  parcel  of  a  customary  half  yard 
land,  then  in  the  tenure  of  the  said  Marshall  Sutton. 

At  the  same  court  William  Ricketts  and  John  Webb, 
gent.,  surrendered  into  the  hands  of  the  lord  all  that  other 
parcel  of  land  called  Stocks'  orchard,  parcel  of  a  half  yard 
land  then  in  the  tenure  of  said  Ricketts,  called  Stocks. 

Whereupon  the  lord  granted  all  that  parcel  of  land 
aforesaid,  called  News,  otherwise  Sutton's  garden,  and  all 
that  other  parcel  of  land  called  Stocks'  orchard,  to  Charles 
Parsons,  Susannah  Parsons,  and  Mercy  Parsons,  his  daugh- 
ters, for  their  lives,  at  the  rent  of  Is.  and  105.  in  lieu  of  a 
heriot. 

At  the  same  court  the  lord  granted  to  said  Marshall, 
Beard  and  Abbot  the  remainder  of  said  half  yard  land, 
called  News,  otherwise  Sutton's,  except  the  garden  afore- 
said, to  hold  for  their  lives  under  the  usual  rent,  &c.  and 
heriots  for  and  in  respect  of  the  half  yard  land  aforesaid. 

At  the  same  court  the  lord  granted  to  said  Ricketts  and 
Webb  the  remainder  of  said  half  yard  land,  called  Stocks, 
to  hold  for  their  lives  under  the  usual  rents,  &c.  and  heriots 
in  respect  of  the  aforesaid  half  yard  land,  called  Stocks. 

1745,  Nov.  15.  At  a  court  of  Prideaux  Sutton,  lord  and 
rector,  he  granted  to  W.  Ricketts  the  reversion  of  all  that 
parcel  of  land  called  News,  &c.  theretofore  in  the  posses- 
sion of  Marshall  Sutton,  also  that  other  parcel.  Sec.  called 
Stocks'  orchard,  (all  which  were  then  in  the  possession  of 
Charles  Parsons,)  to  hold  for  his  life,  after  the  death  or  for- 
feiture of  Susannah  Ashly,  widow,  and  Mercy,  the  wife  of 
Thomas  Hayward,  at  the  yearly  rent  of  \s.  and  \0s.  in  lieu 
of  a  heriot. 

1769,  Sept.  23.  At  a  court  of  said  W.  Davenport,  the 
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184S.        then  rector,  J.  Ricketts  surrendered  into  the  hands  of  the 
lord  News  and  Stocks*  orchard. 

At  same  court  said  Ricketts  took  out  of  the  hands  of  the 
lord  Stocks'  orchard^  to  hold  to  J.  Ricketts,  W.  Ricketts 
Strickland,   and  E.  Ricketts,  for  their  lives. 

At  same  court,  the  lord  granted  to  W.  Ricketts  and  E. 
Ricketts,  sons  of  «/*•  Ricketts,  and  to  J.  Ricketts  their  fa- 
ther, News ;  also  a  certain  orchard,  called  Warder*s  orchard, 
then  or  late  in  the  occupation  of  Thomas  Warder,  to  hold 
for  their  litres  at  the  yearly  rent  of  is.  6d.,  fealty,  &c,  and 
for  a  heriot  10s.  and  all  other  rents,  8lc. 

At  same  court  T.  Hayward  and  Mary,  wife  of  T.  War* 
der,  surrendered  into  the  hands  of  the  lord  all  that  half 
yard  land,  theretofore  in  the  occupation  of  Alice  Rickards 
and  afterwards  of  Marshall  Sutton,  except  the  bams  and 
stables  theretofore  erected  and  the  close  of  pasture  whereon 
the  barn  was  standing ;  also  one  other  half  yard  land 
theretofore  in  the  possession  of  Jinn  Helmes,  widow,  and 
afterwards  of  R.  Bonq^as  and  J.  Smith,  and  formerly  held 
by  Marshall  Sutton* 

At  same  court  the  lord  granted  to  Paul  Berrington, 
Rowland  Bradstock  and  Samuel  Drinkwater,  trustees  for 
said  lord,  the  premises  aforesaid,  together  with  the  excepted 
bam  and  stables  and  the  close  of  pasture  whereon  the  bam 
was  standing ;  and  also  one  other  customary  messuage  and 
one  other  half  yard  land,  formerly  in  the  possession  of  JS. 
Sutton,  widow,  and  afterwards  of  Marshall  Sutton,  and 
then  in  the  occupation  of  J.  Ricketts  as  under-tenant,  to 
hold  for  their  lives  at  the  usual  rents  and  services,  and 
28. 6df.  for  every  heriot,  fealty,  &c. 

At  same  court  T.  Warder  surrendered  into  the  hands  of 
the  lord  one  customary  messuage,  four  acres  of  arable  land, 
and  half  an  acre  of  meadow  land,  formerly  J.  Sutler's,  late 
in  the  occupation  of  E.  Clifton,  and  then  of  said  Warder, 
whereupon  the  lord  granted  to  S.  Drinkwater,  W.  Ricketts 
and  £•  Ricketts  (as  trustees  for  the  lord),  the  aforesaid 
premises,  except  a  certain  orchard,  part  of  the  said  pre- 
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tnises,  called  Wafdtr'9  orchard,  to  hold  for  their  lives  ai        ^849. 
Ibe  yearly  rent  of  &.  and  two  bens.  "^^r^^ 

1775,  Jan.  £0.  At  a  court  of  said  lord,  P.  Berrington^  j, 

fi.  Bradsiock  and  S.  Drinkwater,  surrendered  into  the        Rate* 
wA$  of  the  lord  all  that  half  yard  land  theretofore  m  the   toiicxLAND. 
occDpation  of  Alice  Rkkards,  and  afterwards  of  Marshall 
button,  with  the  barn  and  stables  theretofore  erected,  and 
tbe  close  of  pasture  whereon  the  bam  then  stood;  and  also 
006  half  yard  land,  theretbfore  in  the  possebsldn  of  Ann 
Hdmtt,  and  afterwards  of  R.  Bompas  and  J.  Smith,  and 
formerly  held  by  Marshall  Sutton:  also  one  bther  cus-^ 
tomary  messuage,  and  one  other  half  yard  land,  formerly  in 
tbe  possession  of  JE.  Sutton  and  afterwards  of  Manhall 
Sutton,  and  then  in  the  occupation  of  John  Ritketts. 

At  same  court  the  lord  granted  to  X  Bradstock,  JB.  Da^ 
venport  and  M.  Davenport  (trusteed  for  said  lord),  the  pre* 
mises  aforesaid,  to  hold  for  their  lives,  at  the  usual  Ivnt 
and  services,  and  2s.  6d.  for  every  heriot. 

]8£6,  Sept.  £.  At  a  court  of  John  Keysall,  rector,  &c. 
the  death  of  J.  Bradntock  was  presented,  by  whose  death 
there  fell  to  the  lord  for  heriots  inter  alia,  for  premises 
formerly  Eleanor  Smith's,  2s»  6d.,  and  that  Mary  Ann 
Shakespear  was  the  person  next  entitled  in  reversion  to  the 
lands,  &c.  of  which  he  died  seised,  except  a  cottage  and 
garden  in  Church  Street,  in  the  occupation  of  —  Saunders, 
widow :  M.  A.  Shakespear  was  admittted  tenant  in  posses- 
sion, except  as  to  said  cottage  and  garden,  to  the  premises 
aforesaid. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  grant  of  the  23rd  Sept.  1889,  of  the  garden  therein 
mentioned,  is  a  valid  grant,  and  whether  the  lessors  of  the 
plaintiff  are,  or  either  of  them  is,  entitled  to  recover  the 
possession  of  such  garden. 

If  the  Court  shall  be  of  opinion  that  tbe  grant  is  valid, 
and  that  the  lessors  are,  or  any  of  them  is,  so  entitled  to 
recover,  the  verdict  is  to  stand.  But,  if  the  Court  shall  be 
of  opinion  that  the  said  grant  is  not  valid,  a  kionsuit  is  to 
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be  entered.  The  Court  may  draw  any  inferences  or  find 
any  facts  wbichy  in  the  opinion  of  the  Court,  the  jury  ought 
to  have  drawn  or  found. 

Cresswellf  for  the  lessors  of  the  plaintiff  (a),  in  support 
of  the  grant  of  2drd  Sept.  1829y  referred  to  Snag  v.  Fox  {b), 
Attree  ▼•  $cutt  (c).  Garland  ▼.  Jekyll  (d),  Hottoway  v. 
Berkeley  {e),  as  cases  where  the  right  of  the  lord  to  divide 
a  copyhold  tenement  seemed  to  be  assumed.  He  also 
referred  to  Co.  Compl.  Cop.  s.  34,  to  shew  that  the  custom 
of  the  particular  manor  was  sufficient  to  warrant  the  grant 

Hodgson  contri  contended  that  the  lord  of  a  manor 
cannot  in  any  case  divide  a  copyhold  tenement ;  that  at  all 
events  the  lord  in  this  case  had  no  such  power,  as  he  had 
merely  a  limited  interest,  and  was  seised  in  jure  ecclesiae ; 
that,  even  if  the  lord  had  such  power,  the  grant  was  ren- 
dered invalid  by  the  reservation  of  a  rent  different  from  the 
ancient  rent,  the  yearly  rent  reserved  for  the  premises  in 
question  being  25.,  whereas  the  ancient  rent  of  the  entire 
tenement,  of  which  these  premises  were  part,  was  lOs.  and 
two  hens.  To  shew  that  the  lord  must  reserve  verum  et 
antiquum  redditum,  and  that  this  rule  applied  even  to  vo- 
luntary grants  of  escheated  lands,  he  cited  Co.  Compl.  Cop. 
s.  41 ;  Gilb.  Ten.  196;  2  Bl.  Com.  370;  Fopham  C.  J.  in 
Gay  V.  Kay  {J  ),  and  Harris  v.  Jays  (g). 

Cresswell,  in  reply,  cited  Com.  Dig. — *'  If  the  copyhold 
comes  to  the  lord  by  escheat,  &c.  he  may  make  a  grant  of 
it,  rendering  a  greater  rent:  per  Lea,  2  RoL  236;**  and 
pointed  out  that  the  aggregate  rent  for  the  entire  tenement 

(a)  The  case  was  ai^gaed  in  Trin.  (d)  6  Bing.  29S. . 

tenn  last  (Jane  1,  1841),  before  («)  6  B.  &  C.  9;  &C.  9  D.& 

Lord  Denman  C  J.,  Patteson,  WU-^  R.  83. 

liams  and  Coleridge  Js.  (/)  Cro.  Eliz.  661. 

(6)  Palm.  34S.  (^)  Cro.  Eliz.  699. 

(c)  6  East,  476. 
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W  been  increased,  so  that  the  lord  had  not  prejudiced  his        i84f. 
successor.     [Coleridge  3.   In  £  Bl.  Coon.  370,  it-  is  said 
that  the  lord  can  neither  add  to  nor  diminish  the  ancient 

rent] 

1  Cur.  adv.  vtUi. 

lArd  Den  MAN  C.  J.  now  delivered  the  judgment  of  the 
CoQrt  as  follows : — The  facts  of  this  case,  which  are  impoi^ 
tant  for  raising  the  question  to  be  decided,  are  the  following. 
The  rector  of  Bredon  for  the  time  being  is  lord  of  the  manor 
of  the  rectory  of  Bredon.  The  lessors  claim  under  a  copy- 
hold grant  from  a  deceased  rector  agamst  the  present  rector^ 
who  is  the  defendant.  The  premises  in  dispute,  now  forming 
^1  the  rectory  gardens,  were  formerly  parcel  of  a  copyhold 

!  teDement  held  at  an  entire  rent.     In  1755  the  whole  fell 

j  iDto  the  hands  of  the  lord,  a  Mr.  Davenport,  who  granted 

it  to  three  persons  for  their  lives  and  that  of  the  survivor 
ID  trust  for  himself.  In  1762  the  grantees  surrendered,  and 
the  same  lord  regranted  it  on  the  same  trusts  to  the  same 
grantees,  at  the  same  rent, ''  excepting  and  always  reserving 
to  the  lord  for  the  time**  the  garden  now  b  question.  In 
J775,  on  a  surrender  to  the  same  lord,  he  made  a  similar 
grant,  with  the  same  exception,  to  other  grantees  in  trust  for 
himself.  In  1813  a  similar  reversionary  grant,  with  the 
same  exception,  was  made  by  a  Mr.  Keysall,  a  succeeding 
rector,  and,  on  the  23rd  September,  1829^  he  granted  to 
Kayer  and  the  two  Allards  (who  make  the  first  demise  to 
the  plaintiff)  in  trust  for  himself,  and  to  surrender,  whenever 
required  by  him  or  his  personal  representatives,  the  garden 
in  question,  to  hold  for  their  lives  and  that  of  the  longest 
liver  at  a  new  rent  of  25.  The  question  in  this  case  is  the 
validity  of  this  grant. 

It  was  not  seriously  contended,  nor  could  be,  that  the 
grant  was  objectionable  because  the  land  had  been  for 
some  time  before  m  the  hands  of  the  lord  and  not  actually 
demised,  oor  merely  because  the  interest  granted  might  by 
possibility  endure,  and  had  in  fact  endured,  beyond  the  life 
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1642.        and  interest  of  the  gniator,  both  of  these  standing  upon 

"^^  points  of  copyhold  law  well  settled;  but  it  was  strongly 

d.  insisted  that  the  general  law  of  copyholds  does  not  enable 

^^^^^       the  lord,  who  is  only  so  pro  tempore,  to  make  severance  of 

Stricklavd.  any  copyhold  tenements  not  of  inheritance,  because  thereby 

the  successor  may  be  prejudiced ;  and,  further,  that  in  this 

case  there  was  no  evidence,  which  would  warrant  us  in 

finding  the  eiistence  of  any  special  custom  in  this  manor, 

making  such  a  severance  as  this  legal. 

It  will  appear  on  examination  that  these  two  objections 
resolve  themselves  substantially  into  one.  According  to 
general  principles  the  grants  of  any  one  person  with  a 
temporary  interest  would  expire  with  the  determination  of 
that  interest ;  the  special  principle  on  which  the  copyhold 
grants  of  a  lord  pro  tempore  stand  good  after  his  estate  has 
ceased,  is  that  the  grantee's  estate  is  not  derived  out  of  the 
lord's  only,  but  stands  on  the  custom.  This  principle  is 
agreed  on,  and  was  appealed  to  on  both  sides  in  the  argu- 
ment with  equal  confidence.  Lord  Coke,  in  his  Complete 
Copyholder,  is  very  full  on  this  point  in  sections  34  and  41, 
and  illustrates  the  principle  by  a  number  of  satisfactory 
instances.  But,  if  it  be  the  custom  which  renders  such 
grants  valid,  it  must  follow  that  the  custom  must  be 
observed.  It  would  be  a  contradiction  in  terms,  to  say  that 
an  estate  stands  on  a  custom,  which  in  any  substantial  par- 
ticular does  not  comply  with  and  is  not  warranted  by  the 
custom.  Accordingly  Lord  Coke,  s.  34,  says,  ''  therefore 
what  cuiiom  doth  confirm  to  a  copyholder ^  the  law  will  ever 
allow,  and  never  seek  to  avoid  it  in  respect  of  any  such 
imperfection  in  the  grantor's  person ;  and  the  quality  of  the 
lord's  estate  is  no  more  respected  than  the  quality  of  his 
person,  for  if  his  interest  be  lawful,  be  bis  estate  never  so 
great  or  never  so  little,  'tis  not  material ;  for  be  it  in  fee,  or 
be  it  in  tail,  or  dower,  or  as  tenant  by  the  curtesie,  for  life 
or  for  years,  as  guardian,  or  as  tenant  by  statute,  or  as  tenant 
by  elegit,  or  at  will,  the  least  of  these  estates  is  a  sufficient 
warrant  to  the  lord  to  grant  any  copyhold  escheated  unto 
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him  for  as  long  time  as  the  custom  doth  allow^  the  mme»t  I84«. 
tmU  and  services  being  truly  reserved.'*  And  upon  the  same  ^^^ 
principle,  in  s.  4),  he  observes,  that  in  voluntary  admittances  </. 

the  lord  is  bound  to  observe  the  custom  precisely  in  every  ^^ 

poiot,  and  can  neither  in  estate  nor  tenure  bring  in  any  St^ic^lamo. 
alteration*    The  reservation  of ''  the  true  and  ancient  rent"  is 
a  particuhur  in  which  he  says  the  law  is  very  strict,  an 
alteration  of  the  quality,  though  the  quantity  be  the  same,  a» 
bom  gold  to  silver,  or  of  the  times  of  payment,  as  from 
four  feasts  in  the  year  to  two ;  such  departures  as  these  from 
the  customary  reservation  he  states  to  be  of  force  to  destroy 
the  grant. 

Id  the  case  of  Gay  v.  Kay  (a),  Pcpham  C.  J.  expresses 
himself  thus, ''  the  reason  why  tenant  in  dower,  or  a  parti- 
cuUu*  tenant,  may  grant  a  copyhold  in  reversion  as  well  as 
in  possession,  is  the  custom,  and  thereby  the  grant  is  war- 
ranted ;  and  therefore  there  is  not  any  difference  in  either 
of  the  cases:  but  one  who  hath  a  particular  estate  in  a 
oumor  cannot  grant  a  copyhold  by  parcels,  or  demise  part 
and  retain  the  residue  himself.** 

In  the  present  case  the  substance  of  the  dealing  with  this 
tenement  has  been  this — Mr.  Davenport,  desirous  of  pro- 
longmg  a  beneficial  interest  in  it  beyond  his  incumbency, 
grants  it  to  trustees  for  himself  for  their  lives,  but  desirous  of 
attaching  the  garden  to  the  rectory,  excepts  that,  out  of  the 
grant,  to  the  lord  for  the  time  being.  Mr.  Key  sail,  his  succes- 
sor, feeling  perhaps  that  he  has  been  ill  used  by  him,  but  not 
averse  to  following  his  example,  has  made  a  similar  grant  of 
the  garden,  all  that  remained,  in  his  own  fiavour.  Mr.  Da- 
venpori,  although  he  granted  not  the  whole  of  the  tenement, 
reserved  the  ancient  entire  rent  that  had  been  paid  for  the 
whole.  Mr.  Keysall  has  reserved  not  the  antient  rent  for 
the  whole  tenement,  nor  any  sum  stated  to  be  an  appor^ 
tioned  part  of  it,  but  an  entirely  new  rent  of  2s.  The 
authorities  above  cited  shew  that  by  the  general  law  of 
copyhold  this  cannot  be  done,  so  as  to  be  valid  against  the 

(«)  Cro.  661. 
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successor;    for  the  castom  which  alone  could  give   the 
power  has  not  been  pursued. 

The  plaintiff  must  therefore  rely  on  the  facts  stated  in  the 
special  case^  as  furnishing  grounds  from  which  we  ought  to 
Strickland,  find  a  special  custom,  on  which  this  grant  may  be  sup- 
ported. A  custom  such  as  this  ought  to  be  made  out  by 
clear  and  satisfactory  evidence,  for  it  is  in  derogation  of 
general  principles,  and  may  lead  to  the  serious  prejudice  of 
the  successor,  who  cannot  at  the  time  the  act  is  done  in- 
terfere for  his  own  protection,  for  it  is  uncertain  then  who 
he  may  be,  and  he  has  no  title,  and  who  coming  perhaps 
to  the  living  after  a  lapse  of  many  years  may  find  difficulty 
in  ripping  up  the  transactions  of  his  predecessor. 

We  think  the  evidence  here  offered  quite  insufficient,  the 
instances  are  few,  they  relate  mostly  to  one  tenement,  and 
mostly  occur  in  the  long  incumbency  of  Mr.  Davenportf 
who  began  the  injurious  dealing  with  this  very  tenement. 

From  such  instances,  though  possibly  a  jury  might,  we 
think  they  ought  not,  to  have  found  a  special  custom,  and 
as  we  are  for  this  purpose  substituted  for  the  jury,  we 
decline  to  find  it.  Our  judgment  therefore  will  be  for  the 
defendant. 

X).  Judgment  for  the  defendant. 


Wednnday^ 
January  \2th. 

An  azreemenc 
for  Blue  of  a 
bankrupt's  pro- 
perty by  his 
assignees  is 
exempted  from 
stamp  dutjf  bj^ 
6  Geo,  4,  c. 
16,  s.  98. 


Flather  v.  Stubbs  and  another.  Assignees  of  Lashman, 
a  Bankrupt. 

ASSUMPSIT  to  recover  a  deposit  paid  by  the  plaintiff 
to  the  defendants,  on  an  agreement  for  the  sale  of  land  by 
the  defendants  to  the  plaintiff,  on  the  ground  of  a  defect  in 
the  title.  The  declaration  contained  a  special  count  setting 
forth  an  agreement  for  the  sale,  with  a  further  agreement 
for  the  enlargement  of  the  time  of  performance,  and  alleged 
as  breach,  the  non-delivery  of  an  abstract  within  the 
enlarged  time.  There  were  also  counts  for  money  had  and 
received,  and  on  an  account  stated. 


Flathea 

V. 
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The  defendants  pleaded  the  general  issue  to  the  whole         1842. 
declaration,  and  several  special  pleas  (on  which  no  question 
arose)  to  the  first  count. 

At  the  trial  before  Lord  Denman  C.  J.,  at  the  Middlesex       Stubbs. 
sittings  after  Michaelmas  Term,  1840,  there  was  tendered 
in  evidence,  on  behalf  of  the  plaintiff  in  the  first  instance, 
an  agreement  at  the  foot  of  the  usual  advertisement  and 
conditions  of  sale  by  auction,  in  which  advertisement  the 
land  was  stated  to  be  put  up  for  sale  by  the  defendants  as 
assignees  of  one  Lashman  a  bankrupt,  which  agreement 
was  signed  by  the  plaintiff  only,  and  was  unstamped.     It 
was  objected  on  behalf  of  the  defendant  that  it  required  a 
stamp.     To  this  it  was  answered,  that  only  the  further 
agreement  for  enlargement  of  the  time,  and  not  the  first 
agreement,  was  in  issue  under  non-assumpsit,  and  Smith  v. 
Panofis{a),  De  Pinna  \\Polhill{h),  and  Gibson  v.  Harris[c) 
were  cited,  and  therefore  that  it  need   not   be  produced 
stamped ;  and  further  that,  the  first  agreement  being  signed 
by  the  plaintiff  only,  there  was  no  complete  contract  until 
a  subsequent  correspondence  between  the  plaintiff  and  an 
agent  of  the  defendants,  having  reference  to  the  agreement 
and  extending  the  time  for  its   performance,  one  letter  of 
which  correspondence  bore  a  stamp.     His  lordship  was  of 
opinion  that  the  first  agreement  was  put  in  issue  by  non- 
assumpsit,  and  that  the  stamp  upon  the  subsequent  corre- 
spondence referring  to  the  agreement,  did  not  supply  the 
want  of  a  stamp  upon  the  agreement  itself.     The  plaintiff 
thereupon  was  nonsuited. 

Plattp'm  Hilary  Term,  1841,  obtained  a  rule  to  shew 
cause  why  the  nonsuit  should  not  be  set  aside,  and  a  new 
trial  had,  on  several  grounds,  but  as  the  case  ultimately 
turned  upon  one  only,  the  other  grounds  and  the  argument 
upon  them  are  omitted.  The  ground  on  which  the  judgment 
of  the  Court  was  ultimately  given  was,  that,  the  agreement 

(a)  8  C.  &  P.  200,  n.  (b)  8  C.  &  P.  78.  (c)  8  C.  &  P.  378. 

VOU  11- — G.  D.  X 
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having  been  made  on  the  sale  of  a  bankrupt's  landed  pro- 
perty by  his  assignees,  was  exempted  from  stamp  duty  by 
6  Geo.  4,  c.  16,  s.  98,  which  enacts  that, ''  all  commissions  of 
bankrupt,  and  also  all  deeds,  conveyances,  assignments,  sur- 
renders, admissions  and  other  assurances  of,  or  to,  or  relating 
solely  to  any  freehold,  leasehold,  copyhold,  or  customary 
messuages,  lands,  or  tenements,  or  any  mortgage,  charge  or 
other  incumbrance  upon,  or  any  estate,  right,  or  interest  of 
and  in  any  messuages,  lands,  tenements,  or  personal  estate, 
being  the  estate  of  or  belonging  to  any  bankrupt  or  bank- 
rupts, or  any  part  or  parcel  thereof,  and  which  after  the 
execution  of  such  deeds,  conveyances,  assignments,  sur- 
renders, or  assurances  respectively  shall,  either  at  law  or  in 
equity,  be  or  remain  the  estate  and  property  of  such  bank- 
rupt or  bankrupts,  or  the  assignee  or  assignees  appointed 
or  chosen  by  virtue  of  the  commission  issued  against  him 
or  them  repectively,  and  also  all  powers  of  attorney,  writs 
of  supersedeas  and  procedendo,  certificates  of  conformity, 
affidavits,  and  all  other  instruments  and  writings  whatsoever 
relating  solely  to  the  estate  or  effects  of  any  bankrupt  or 
bankrupts,  or  any  part  thereof,  or  to  any  proceedings  under 
any  commission  of  bankrupt,  and  all  advertisements  inserted 
in  the  London  Gazette  relating  solely  to  matters  in  bank- 
ruptcy, shall  not  be  liable  to  any  stamp  duty  or  any  other 
government  duty  whatsoever,  and  all  sales  of  any  real  or 
personal  estate  of  any  bankrupt  or  bankrupts  shall  not  be 
liable  to  any  auction  duty.'' 

Thesiger  and  Swann  shewed  cause  (a).  The  9Bth  section 
of  the  Bankrupt  Act  is  altogether  inapplicable.  The  only 
words  which  can  include  the  agreement  in  the  present  case 
are,  ^'  all  other  instruments  and  writings  whatsoever,  re- 
lating solely  to  the  estate  or  effects  of  any  bankrupt,"  but 
these  words,  though  per  se  of  general  import,  can,  accord- 
ing to  the  well-known  rule  of  construction,  only  include 
such    instruments    and    writings    as    are    ejusdem   generis 

(a)  In  Mich.  T.  last  (Nov.  27th),  before  Lord  Denmn  C.  J.,   WU- 
liamit  Cokridge  and  Wightman  Js. 
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with  those   previously  mentioned    in    the  same   section. 
Those  are,  first|  certain  conveyances  by  which  no  interest 
passes  to  any  person  but  the  bankrupt  or  his  assignees, 
and,  secondly,  certain  documents  connected  with  the  prac- 
tical proceedings  under  the  fiat.     No  solid  distinction  for 
this  purpose  can  be  pointed  out  between  a  conveyance 
under  which  a  third  party  takes  an  interest,  and  an  agree- 
ment by  which  he  becomes  entitled  to  have  such  a  convey- 
ance executed   to  him.     The  conveyance  would   clearly 
require  a  stamp  under  the  98th  section,  and  so  ought  the 
agreement.     The  plaintiff  claims  an  exemption  from  stamp 
duty,  and,  inasmuch  as  an  enactment  imposing  such  a  duty 
ought  to  be  clear  and  express,  so  ought  the  enactment  ex- 
empting any  particular  case  to  be  clear  and  express  also. 
Here  there  is  no  such  express  exemption.    There  is  nothing 
in  the  construction  put,  upon  the  very  clear  exemption  from 
auction  duty  under  19  Geo,  3,  c.  56,  s.  15,  and  6  Geo.  4,  c. 
16,  s.  98,  in  Rex  v.  Wimtanley{a)  and  in  the  earlier  cases, 
to  authorise  the  wide  construction  suggested  on  behalf  of 
the  plaintiff. 

Piatt  and  Wilks  contrd.  The  rule  "  ejusdem  generis*'  does 
not  apply  here,  because  there  will  be  nothing  for  the  gene- 
ral words  '^  all  other  instruments  and  writings  whatsoever,'* 
&c.  to  operate  upon,  if  they  are  confined  in  construction 
to  instruments  of  a  similar  kind  to  those  previously  men- 
tioned in  the  98th  section.  It  is  impossible  to  suggest  any 
form  of  expression,  (short  of  specifically  using  the  word 
"agreement,")  which  would  more  clearly  convey  the  inten- 
tion of  the  legislature,  that  such  instruments  as  the  pre- 
sent agreement  should  t>e  exempt  from  stamp  duty.  The 
supposed  analogy  between  a  conveyance  to  a  purchaser  and 
an  agreement  for  the  purchase  does  not  hold,  for  there  are 
these  marked  distinctions,  namely,  that  the  assignees  have 
a  right  of  action  on  the  agreement,  but  none  on  the  convey- 
ance, and  the  costs  of  the  conveyance  always  fall  upon 
the  purchaser,  whereas  the  assignees  would  have  to  pay 

(fl)  3  Y.  &  J.  124;  S.  C.  J  C.  &  J.  434;  5  Bligh,(N.  S.)  130. 
X  2 
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1842.  for  the  stamp  on  the  agreement^  if  they  wished  to  enforce 
it.  As  to  the  proposition,  that  an  enactment  introducing 
an  exemption  from  stamp  duty  should  be  construed  strictly, 
the  contrary  was  expressly  decided  in  Warrington  v.  Fur- 
bor{a),  where  Lord  Ellenborongh  C.  J.  said,  '*  that,  where 
the  subject  is  to  be  charged  with  a  duty,  the  cases  in 
which  it  is  to  attach  ought  to  be  fairly  marked  out;  and 
we  should  give  a  liberal  construction  to  words  of  excep- 
tion confining  the  operation  of  the  duty/'  The  decisions 
alluded  to  as  to  the  exemption  from  the  auction  duty, 
except  Rex  v,Win$ianlej/{b)y  turned  upon  the  wording  of  a 
totally  different  clause  in  a  former  act,  and  therefore  have 
no  reference  to  the  present  question.  The  general  doc- 
trine acted  on  in  Rex  v.  Winstanley  (A),  and  already  re- 
ferred to,  is  strongly  in  favour  of  the  exemption. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  delivered  the  judgment  of  the 
Court.  — This  was  an  action  brought  to  recover  a  deposit 
on  a  sale  by  auction  of  premises  which  had  belonged  to  a 
bankrupt.  Among  other  pleas,  non-assumpsit  was  pleaded. 
The  contract  of  sale  was  produced,  and  was  without  a 
stamp,  and  a  nonsuit  was  entered.  The  plaintiff  after- 
wards obtained  a  rule  for  a  new  trial,  resting  his  argument 
on  the  Stat.  6  Geo.  4,  c.  6,  s.  98,  which  had  not  been  men- 
tioned at  the  trial,  by  which  an  exemption  from  stamp  is 
granted  to  ''all  deeds, conveyances, &c., and  all  other  instru- 
ments and  writings  whatsoever  relating  solely  to  the  estate 
and  effects  of  any  bankrupt ^'^  &c.  (His  lordship  read  the 
section.)  We  are  of  opinion  that  this  contract  of  sale 
falls  within  the  very  words  of  the  exemption,  being  an  in- 
strument relating  solely  to  the  estate  of  the  bankrupt.  We 
cannot  accede  to  the  argument  drawn  from  one  or  two 
decisions  to  the  contrary.  The  case  cited  of  Rex  v.  Win- 
Stanley  {b)  lays  down  the  principle  on  which  the  exemption 
from    stamp   duty    might  be   contended  for  in   this  case, 

(«)  8  East,  242.  (6)  2  C.  &  J.  434. 
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inasmuch  as  on  comparison  of  the  several  acts  the  stamp 
does  Dot  appear  to  be  imposed  in  clear  and  unambiguous 
vorda.  But  we  do  not  think  it  necessary  to  apply  that 
principle,  as  we  are  of  opinion  that  the  exempting  words 
of  sect.  98  are  strictly  applicable  to  the  case. 

•0-  Rule  absolute. 


HILARY  VACATION. 


^  Febrt 

ASSUMPSIT.     The  first  count  of  the  declaration  stated  !„  ^  < 


Cooper  v.  Buck  and  others.  Friday, 

February  4th, 
i  count  on 

that  on  the  1st  July,  1839,  in  consideration  that  the  plaintiflF,  »  special  con- 
,  rtii-j  11  •  1  •       tract  the  plain- 

at  the  request  of  the  defendants,  would  enter  into  the  service  tiff  declared 

of  the  defendants,  to  wit,  in  the  capacity   of  editor  of  and  ^^^^  he  was 

"^        "^  engaged  as 

reporter  for  a  certam  newspaper  of  the  defendants,  called,  to  a  newspaper 

wit,  "Ariss's  Birmingham  Gazette,"  at  and  for  a  certain  certaiVlalarv 

salary  or  wages,  to  wit,  400/.  per  annum,  and  would  continue  to  wit,  400/'." 

in  such  service,  on  the  terms  aforesaid,  until  the  expiration  ^  quarter's 

of  three  months  after  warning,  given  by  the  plaintiff  or  by  salary  asda- 

mages  for  dis- 
the  defendants  to  the  other  of  them,  the  defendants  or  the  missal  without 

plaintiff  respectively,  of  his  or  their  intention  to  determine  "^JJJ^®* 

X  lea,  pay* 

such  service,  they  the  defendants  then  promised  the  plaintiff  mentofsil. 

to  retain  and  employ  the  plaintiff  in  their  the  defendants'  and  no^da-"*^ 

service  in  the  capacity  aforesaid,  and  at  or  for  the  salary  or  mages  ultra. 

^  .  .  ,  ....  ,  .,       Replication 

wages  aforesaid,  and  to  continue  him  in  such  service  until  of  damages 

the  expiration  of  three  months  after  such  notice  or  warning,  ultra,and  issue 

"^  ,     ,  °    thereon, 

given  by  the  plaintiff  or  the  defendants  to  the  other  of  them      Heldj  that 

die  defendants  or  the  plaintiff  respectively,  of  his  or  their  su^^j'jf  400/. 

intention  to  determine  the  service  or  else  to  pay  him  the  in  the  declara- 

...^  .  ^,  'iiri  tion  was  not 

plaintiff  a  proportionate  part  of  the  said  salary  tor   three  j^  jjg  nature 

material,  and 
that,  as  it  was  laid  under  a  videlicet,  the  plaintiff,  if  the  contract  had  been  denied,  would 
not  have  been  Uiund  to  prove  tlie  precise  sum. 

That  I  he  defendant  therefore  had  not  by  his  plea  of  payment  into  Court  admitted  a 
contract  for  the  specific  salary  of  400/. 
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months.  That  the  plaintiflf  entered  the  service  upon  the 
terms  aforesaid,  and  so  continued  for  a  long  space  of  time, 
to  wity  until  and  upon  the  17th  December,  1840.  That, 
although  the  plaintiff  offered  to  continue  in  the  service  until 
the  expiration  of  three  months  after  notice  or  warning  given 
by  the  defendants  to  the  plaintiff  of  their  intention  to  deter- 
mine such  service,  yet  the  defendants,  disregarding  Sec, 
discharged  the  plaintiff  without  such  notice  as  aforesaid,  and 
refused  to  pay  him  a  proportionate  part  of  his  salary  for  three 
months.     (There  were  other  counts,  which  are  not  material.) 

Pleas,  1.  To  the  first  count,  payment  into  Court  of  37 1. 
105.,  and  a  denial  of  damages  ultra. 

Replication  of  damages  ultra,  and  issue  thereon. 

At  the  trial  before  Lord  Abinger  C.  B.  at  the  Warwick 
Spring  Assizes,  1841,  several  questions,  which  are  not  mate- 
ral  to  state,  were  raised  upon  the  pleadings.  The  principal 
question  was  whether  the  defendant,  by  the  payment  into 
Court  under  the  first  count,  had  admitted  that  400/.  was  the 
specific  salary  agreed  for  as  stated  in  that  count. 

The  jury  found  that  there  was  a  contract  at  150/.  a 
year,  and  no  other  contract,  and  returned  a  verdict  for  the 
defendant. 


Humfreyy  in  the  following  term,  moved,  in  pursuance  of 
leave  reserved  at  the  trial,  to  enter  the  verdict  for  the  plain- 
tiff for  62/.  105.,  being  the  balance  to  which  the  plaintiff 
would  be  entitled  over  and  above  the  37/*  105.  paid  into 
Court,  for  the  want  of  the  three  months'  notice,  if  the  salary 
were  to  be  taken  at  400/.  a  year  instead  of  150/. 


Goulburn  Serjt.,  Whitehurst  and  Willmore  now  shewed 
cause.  The  amount  of  salary  being  in  itself  an  imma- 
terial part  of  the  contract,  and  averred  under  a  videlicet,  is 
not  admitted  by  the  payment  into  Court.  The  authorities 
upon  the  effect  of  a  videlicet  on  material  and  immaterial 
averments  are  collected  in  2  TFin5.Saufi</.  290 a,  n.(l),  and  the 
doctrine  of  videlicets  fully  discussed.     The  sum  laid  may  be 
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made  material  if  not  laid  under  a  videlicet,  as  in  Durstan  v. 
Tuihan  (cited  in  Symmons  v,  Knox  {a),)  Cox  v.  Brain  {b), 
Amjield  v.  Bate(c),  The  principle  is,  that,  in  those  and 
similar  cases,  where  there  was  no  prefatory  general  allegation 
of  price  or  value,  there  would  remain  no  allegation  of  price 
or  value  at  all  after  the  sum  so  laid  without  videlicet  had 
been  rejected.  Therefore  it  is  usual  to  allege  price  or  value 
first  of  all  generally  "  at  a  certain  price  &c./'  and  then  par- 
ticularly under  a  videlicet,  naming  the  sum,  so  that  there 
may  be  a  sufficient  general  averment  of  price  &c.,  though 
the  subsequent  averment  of  the  particular  sum  be  rejected. 
There  are  also  cases  where  the  particular  sum  is  made 
material  by  statute,  as  in  Summons  v.  Knox  (a)  already  cited, 
or  by  the  nature  of  the  transaction  in  question,  as  in  usury 
cases.  But  the  general  rule  is,  that  the  precise  sums  of  money 
are  the  subject  of  immaterial  averments:  Ruckerv.  Pals- 
grave (d).  Evert h  v.  Bell{e),  Crispin  v.  Williamson  {f), 
Bay  ley  v.  Tucker  {g)y  Stoveld  v.  Brewin^h),  Lechmere  v. 
Fletcher  (i),  most  of  which  cases  were  cases  of  payment 
into  Court  to  declarations  on  special  contracts,  and  it  was 
held  that  the  specific  amount  in  the  declaration  was  not 
admitted.  The  general  rule  seems  to  be  the  same  as  to  the 
immateriality  of  averments  of  quantity  in  contracts  ;  Glad- 
stone v.  Neale{k\  Crispin  v.  Williamson  {/) :  and  so  as  to 
avennents  of  time:  Forty  v.  lmber(J)^  and  see  Carvick  v. 
Blagrave  (m).  In  Preston  v«  Butcher  {n),  it  was  held  that 
a  contract  for  a  yearly  salary  must  be  proved  as  laid,  although 
both  time  and  sum  were  laid  under  a  videlicet.  There, 
however,  it  is  to  be  observed  that  the  plaintiff  failed  in  an 
essential  particular,  as  he  could  not  shew  that  there  was 
a  contract  for  any  specific  sum,  and   the  case  was  com- 
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(a)  3  T.  R.  67. 

(6)  3  Taunt.  95. 

(c)  3  Mau.  &  S.  173. 

id)  1  Taunt.  419. 

(c)  7  Taunt.  450. 

(/)  8  Taunt.  107. 

(^)  2  B.  &  P.  (N.  R.)  458. 


(A)  2B.  &Ald.  116. 
(0  1  C.  &  M.  623. 
{k)  IS  East,  410. 
(0  6  East,  434. 
(m)  1  B.  &B.  531. 
(n)  1  Stark.  N.  P.  C.  3. 
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promised,  ho  that  the  ruling  of  Lord  Ellenborough  was  not 
reviewed.  [Patteson  J.  Would  a  videlicet  make  the  sum 
immaterial  in  an  action  on  a  bill  of  exchange?]  There  the 
sum  would  be  part  of  the  description. 

If  the  contract  had  been  in  issue  the  plaintiff  would  not  have 
had  to  prove  the  precise  sum.  The  defendant,  by  admitting 
the  contract,  cannot  have  admitted  more  than  the  plaintiff 
would  have  had  to  prove,  if  the  contract  had  been  denied. 
The  defendant  therefore  has  not  admitted  the  sum. 

If  the  plea  admits  the  sum  as  well  as  the  other  particulars 
of  the  contract,  the  plea  of  payment  of  37/.  10s.  only  would 
be  demurrable. 


M,  D.  Hill  and  Humfrey  contrft.  If  the  sum  in  a 
special  contract  is  not  material,  it  is  difficult  to  say  what 
part  of  the  contract  is  material.  Is  the  capacity  in  which 
the  plaintiff  states  he  was  engaged  material,  or  might  he, 
because  he  has  stated  under  a  videlicet  that  he  was  engaged  as 
editor  and  reporter,  prove  an  engagement  as  clerk  or  porter  at 
a  few  shillings  a  week  ?  It  is  not  intended  to  dispute  that  the 
duty  of  the  plaintiff  to  prove  the  precise  sum  is  the  test  by 
which  to  ascertain  whether  the  defendant  has  admitted  the 
precise  sum.  But  it  is  clear  that  the  plaintiff  was  bound 
to  prove  the  sum.  '*  There  can  be  no  doubt/'  says  Parke 
B.  in  Kingham  v.  Robins  (a),  '^  as  to  the  effect  of  such  a 
plea,  (a  plea  of  payment  into  Court,)  when  pleaded  to  a 
special  count,  it  then  operates  as  a  confession  of  the  debt  as 
alleged  in  the  declaration."  Preston  v.  Butcher  {b)  is  a 
direct  authority,  and  conclusive  in  the  plaintiff's  favour. 


Lord  Den  MAN  C.  J.— The  plaintiff  states  in  the  first 
count  of  his  declaration,  that  the  defendant  engaged  him  as 
editor  and  reporter  at  a  certain  salary,  '*  to  wit,  400/.  per 
annum;"  money  has  been  paid  into  Court  on  this  count,  and 
it  is  said  the  defendant  has  thereby  admitted  that  the  contract 
was  to  pay  the  particular  sum  of  400/.  as  such  salary.     The 


(fl)  5  M.  &  W.  99. 


{h)  1  Stark.  N.  P.  C.  3. 
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question  is  whether  the  specific  amount  is  so  admitted.     I  1842 

believe  it  has  long  been  the  universa]  opinion  of  Westmin- 
ster Hall,  that  sums  of  money  as  stated  in  pleading  are  not 
material,  unless,  from  the  nature  of  the  case,  as  by  their 
forming  an  essential  part  of  some  calculation  or  otherwise, 
they  necessarily  become  material.  Certainly  the  very  reason 
why  a  party  lays  the  sum  under  a  videlicet,  is  that  he  may 
not  be  bound  to  prove  it  exactly.  Now,  if  the  plaintiff,  in 
declaring  upon  this  contract,  could,  by  laying  the  sum  under 
a  videlicet,  exempt  himself  from  the  obligation  of  proving 
the  exact  sum,  how  can  he  say  that  the  defendant,  by 
admitting  the  contract  so  laid,  has  admitted  more  than  he 
himself  undertook  to  prove  ?  In  an  action  to  recover  20/. 
for  a  year's  rent  as  due  under  a  demise,  if  judgment  were 
to  go  by  default,  and  it  turned  out  that  the  rent  reserved 
was  10/.  only,  the  jury  would  be  bound  to  assess  the 
smaller  sum.  I  think  the  plaintiff  in  this  case  has  not  ad- 
mitted the  sum  alleged  in  the  declaration,  and  that  it  would 
be  mischievous  to  introduce  any  doubt  on  the  subject. 

Patteson  J. — I  think  in  this  case  the  allegation  as  to 
the  capacity  in  which  the  plaintiff  states  he  was  engaged  is 
material,  and,  of  course,  no  videlicet  could  make  it  other- 
wise. The  question  is  whether  the  amount  of  salary  laid 
under  a  videlicet  is  material,  and  whether  the  defendant  has 
admitted  the  amount  by  his  payment  into  Court.  I  agree 
that  the  true  test,  by  which  to  try  whether  the  defendant  has 
admitted  the  amount,  is  whether  the  plaintiff,  in  an  issue  ou 
non  assumpsit,  would  have  been  bound  to  prove  the  amount, 
for  it  would  not  be  fair  that  one  party  should  be  fast  and 
the  other  loose.  The  case  of  Preston  v.  Butcher  {a)  seems 
to  be  strong  in  the  plaintifi's  favour,  but  I  do  not  know  that 
it  shews  the  precise  sum  to  be  material,  for  the  plaintiff 
there  could  not  prove  any  specific  contract  whatever,  he 
could  not  even  prove  his  contract  for  an  annual  service. 
No  other  cases  that  I  am  aware  of  make  the  sum  material. 
I  put  the  instance  of  the  sum  in  a  bill  of  exchange,  and  Mr. 

(fl)  1  Slark.  N.  P.  C.  3. 
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Whiiehurst  gave  the  proper  answer,  that  there  the  sum  was 
part  of  the  description.  Here,  however^  the  sum  is  not 
matter  of  description^  and  has  been  laid  under  a  videlicet  by 
the  plaintiff  for  the  very  purpose  that  he  might  not  be  bound 
to  prove  it,  if  the  contract  had  been  denied.  He  himself 
has  put  the  sum  as  immaterial,  and,  as  he  has  put  it,  so  he 
must  take  it.  If  he  had  omitted  the  videlicet,  he  would  have 
been  bound  by  his  declaration,  and  by  parity  of  reasoning  the 
defendant  would  have  been  equally  bound  by  his  admission. 
The  sum  is  not  in  its  nature  material,  and  the  videlicet  has 
saved  it  from  becoming  material  in  the  declaration.  The 
defendant  therefore  in  his  plea  has  not  admitted  the  sum. 


D. 


Rule  discharged. 


By  9  Geo,  4, 
c.  40,  SS.SO& 
33,  an  act  for 
the  regulation 
of  lunatic 
as.ylums,  the 
visiting  jus- 
tices have  the 
power  of  ap- 
pointing and 
dismissing  the 
chaplain  of  the 
asylum. 


The  Queen  «.  The  Visiting  Justices  of  the  Middlesex 
County  Lunatic  Asylum  (a). 

JlIALCOMBE  Serjeant,  in  Michaelmas  term  last,  had 
obtained  a  rule  calling  upon  the  defendants  to  shew  cause 
why  a  mandamus  should  not  issue  commanding  them  to 
2LAm\i  Francis  TebbuttfCXerV,  into  the  asylum  to  perform  his 
duties  as  chaplain  of  that  asylum  &c. 

The  applicant  had  been  appointed  to  the  office  of  chap- 
lain to  the  asylum  in  July,  1839>  shortly  after  which  he  en- 
tered on  the  duties  of  his  office.  He  was  licensed  by  the 
Archbishop  of  Canterbury  in  January,  1841,  and  dismissed 
by  the  justices  a  few  months  afterwards,  and  another 
chaplain  had  been  appointed  by  the  visiting  justices  in  his 
stead. 
.  Cause  was  now  shewn  by 

Sir  W.  W.Follett  S.G.  and  Whitehurst,  and 


Halcombe  Serjt.  and  W,  H,  Watson  supported  the  rule. 

(a)  Decided  during  the  term  (Jan.  14). 
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The  question  whether  mandamus  would  lie  under  the 
circumstances  was  adverted  to^  but  the  discussion  pro- 
ceeded almost  wholly  on  the  general  question  whether  the 
chaplain  of  a  lunatic  asylum,  under  9  Geo.  4,  c.  40,  could 
be  dismissed  by  the  visiting  justices  under  sect.  30,  The 
argument  is  fully  noticed  in  the  judgments. 
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The  Visiting 
Justices  of  the 

Middlesex 
Lunatic 
Asylum. 


Lord  Denman  C.J. — It  appears  to  me  that  this  rule 
must  be  discharged.  If  we  entertained  any  doubt  on  the 
question,  we  should  make  the  rule  absolute,  in  order  that 
the  question  might  be  more  formally  considered  on  the 
return  to  the  mandamus.  It  is  contended  that  the  32d 
sect,  of  the  stat.  9  Geo.  4  (a),  c.  40^  requiring  that  there 


(a)  "  An  Act  to  amend  the  Laws 
for  the  Erection  and  Regalation  of 
CoQotjr  Lanatic  As vl  urns,  and  more 
efiectnally  to  provide  for  the  Cure 
and  Maintenance  of  Pauper  and 
Criminal  Lunatics  in  England." 

Section  8  provides  for  the  ma- 
nagement of  such  asylums  by  the 
visiting  justices  of  the  county. 

Sect,  so  enacts,  **  That  in  all 
cases  where  any  soch  county  lu- 
natic asvlum  shall  have  been  esta- 
blished under  the  authority  of  this 
act,  or  any  former  act  or  acts,  the 
major  part  of  the  visitors  appointed 
as  aforesaid  to  superintend  the 
same,  present  at  a  meeting  duly  sum- 
moned, such  major  part  not  being 
fewer  than  three,  shall  from  time 
to  time  make  such  regulations  as 
to  them  shall  seem  expedient  for 
the  management  and  conduct  there- 
of, in  which  regulations  shall  be 
set  forth  the  number  and  descrip- 
tion of  officers  and  servants  to  be 
kept,  the  duties  to  be  required,  and 
what  salaries  respectively  shall  be 
paid  to  them,  and  nut^  appoint  a 
treasurer  and   such   other  officers 


and  servants,  together  with  such 
number  of  assistants  as  they  shall 
from  time  to  time  find  necessary, 
in  proportion  to  the  number  of 
persons  conBned  in  such  county 
lunatic  asylum,  and  may  dismiss 
any  such  officery  servant,  or  assist- 
ant if  they  see  occasion,  and  shall 
from  time  to  time  fix  a  certain 
weekly  rate  to  be  ^id  for  each 
person  confined  in  such  county 
lunatic  asylum,  which  may  he  suf- 
ficient to  defray  the  whole  expense 
of  the  maintenance  and  care,  me- 
dicine, and  clothing  requisite  for 
such  person,  and  the  salaries  of 
the  officers  and  attendants.'' 

Sect.  88  enacts,  "  Provided  al- 
ways and  be  it  further  enacted, 
that,  in  every  case  where  a  county 
lunatic  asylum  shall  be  provided, 
a  chaplain  shall  be  appointed  for 
the  same,  which  chaplain  shall  be 
in  full  orders,  and  shall  be  licensed 
by  the  bishop  of  the  diocesey^'and 
the  said  licence  shall  be  revokable 
by  the  bishop  whenever  he  shall 
think  fit  to  withdraw  it;  and  sucb 
chaplain  shall  perform  on  each  Sun- 


The  Queen 
v. 


Lunatic 

Asylum. 
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1842.         shall  be  a  chaplaio  appointed  for  the  lunatic  asylum,  '^  which 

chaplain  shall  be  in  full  orders,  and  shall  be  licensed  by  the 

bishop  of  the  diocese,  and  the  said  license  shall  be  revocable 

The  Visiting    by  the  bishop  whenever  he  shall  think  fit  to  withdraw  it," 
Justices  of  the     .  .      ,•  ,  ,  ^  •     •         i        i       i   • 

Middlesex     gives   to  the  bishop  the  power  of  appointing  the  chaplain, 

because  it  gives  him  the  power  of  revoking  the  licence 
under  which  the  chaplain  is  to  officiate.  But  I  think  the 
only  rational  way  of  construing  the  32d  sect,  is  to  construe 
it  in  connection  with  the  30th.  If  it  had  been  intended  to 
give  the  power  of  appointment  to  the  bishop,  the  legisla- 
ture would  probably  have  used  express  words  for  the  pur- 
pose, and  all  that  appears  to  me  to  be  provided  for,  with 
reference  to  the  bishop's  authority,  is  that  the  chaplain  is 
to  exercise  his  office  subject  to  a  licence,  which  the  bishop 
is  empowered  to  grant  or  to  withhold  or  to  revoke  when 
granted. 

The  30th  section  certainly  gives  no  direct  power  to  the 
visiting  justices  to  appoint  a  chaplain  at  all,  unless  he  falls 


day,  and  on  the  great  festivals, 
the  divine  service  of  our  Church, 
according  to  the  forms  by  law 
established.'' 

The  4  Geo,  4,  c.64,  "An  Act 
for  consolidating  and  amending 
the  Laws  relating  to  the  Building, 
Repairing  and  Regulating  of  cer^ 
tain  Gaols,"&c.  enacts. 

Sect.  28,  "That  the  justices  as- 
sembled in  general  or  quarter  ses- 
sions shall,  and  they  are  hereby 
required,  from  time  to  time  to  no- 
minate for  each  prison  within  their 
jurisdiction,  to  which  this  act  shall 
eitend,  a  clergyman  of  the  Church 
of  England  to  be  chaplain  thereof," 
&c. 

Sect.  ^9,  "That  no  clergyman 
so  nominated  shall  officiate  in  any 
prison  until  he  shall  have  obtained 
a  licence  for  that  purpose  from  tlie 
bishop  of  the  diocese  wherein  the 


prison  is  situate,  nor  for  any  longer 
time  than  while  such  licence  shall 
continue  in  force,  and  notice  of 
every  such  nomination  shall,  with- 
in one  month  after  it  shall  take 
place,  be  transmitted  to  the  bi- 
shop by  the  clerk  of  the  peace  or 
town  clerk." 

Sect.  30  prescribes  the  particu- 
lar duties  to  be  performed  by  the 
chaplain,  and  then  concludes  thus, 
"and  if  it  shall  appear,  to  the  jus- 
tices in  general  or  quarter  sessions 
assembled,  that  any  chaplain  is 
incompetent  to  the  due  perform- 
ance of  his  duties,  or  is  unfit  to  be 
continued  in  his  office,  or  shall 
have  refused  or  wilfully  neglected 
to  perform  the  duties  required  of 
him  by  the  rules  and  regulations 
to  be  made  as  directed  by  this 
act,  they  are  hereby  empowered  to 
remove  him  from  such  office." 
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within  the  description  of  an  "  officer,"    It  may  be  regretted         1842. 

that  the  language  of  the  section  does  not  point  more  spe-  qJ^^X^^ 
cincallj  to   the  appointment  of  a  chapiam;  but  that  the  «. 

word  •*  oflScer"  is  sufficient  to  include  a  chaplain  was  de-  ^*:  V"*"*^ 

•^  Justices  of  Che 

cided  very  recently  in  Reg.  v.  The  Guardians  of  the  Brain-  Middlesex 
tree  Union  (a).  If  then  the  chaplain  is  an  *'  officer"  within  asilum. 
the  50th  sect,  he  is  to  be  appointed,  in  like  manner  with 
others  who  come  under  the  same  description,  by  the  visit- 
ing justices^  and  may  also,  as  *'  such  officer,"  be  dismissed 
by  thetn^  for  it  is  expressly  enacted  that  they  "  may  dismiss 
any  such  officer,  servant  or  assistant,  if  they  see  occasion." 
These  latter  words  seem  to  give  a  large  discretion  to  the 
visiting  justices.  The  provisions  of  the  Gaol  Act,  stat.  4 
Geo.  4,  c.  64,  are  very  different.  That  act  defines  the 
particular  duties  which  the  chaplain  has  to  perform,  and 
also  the  particular  circumstances  under  which  he  may  be 
removed  from  office,  so  that  if  he  were  removed  improperly 
he  might  come  to  this  Court  and  challenge  the  justices  to 
shew  that  his  conduct  had  been  such  as  to  make  him 
removable  within  the  provisions  of  that  act.  There  may 
be  very  good  reasons  for  the  distinction  between  the  two 
acts.  The  duties  of  the  chaplain  towards  persons  in  gaol 
who  are  not  afflicted  by  mental  infirmity  may  be  compara- 
tively of  a  so  uniform  and  definite  character,  that  the 
particular  misconduct  which  would  be  a  ground  of  removal 
may  be  specified,  so  as  to  make  it  unnecessary  to  give  any 
latitude  to  the  justices  in  that  case.  But  in  the  present 
case  the  mere  mention  of  religious  subjects  to  some  of  the 
unhappy  inmates  of  the  asylum  might  be  most  injudicious, 
and  cause  a  great  aggravation  of  their  malady. 

I  do  not  know  that  it  is  necessary  to  go  further  to  shew 
the  grounds  of  my  opinion  that  the  bishop  is  not  the  per- 
son to  appoint.  His  Grace  the  Archbishop  of  Canterbury 
in  this  case  certainly  had  a  right  to  see  that  the  visiting  jus- 
tices appointed  nobody  who  was  not  a  clergyman  of  the 

(a)  4  P.  &  D.  593. 
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1849.        Church  of  England,  and  considered  by  him  a  proper  person 
iry^^X^""^      ^^  license  for  the  performance  of  the  services  of  our  Church, 
V.  at  least  he  could  withhold  his  licence  from  any  clergyman 

Jiisrice8*of"he  ^^^  ^^^  "^^  ^^  qualified.  It  is  impossible,  however,  to 
Middlesex  believe  that  the  performance  of  these  services  can  be  the 
A.HYLUM,  ^^^y  ^"^y  ^^  *  chaplain  at  an  institution  of  this  kind,  where 
patients  may  be  suffering  in  various  stages  of  their  disorder, 
and  differ  so  widely  from  each  other  in  their  capacity  of 
profiting  by  religious  consolation,  that  the  personal  attend- 
ance of  the  chaplain,  and  in  the  most  private  manner,  may 
constantly  be  required.  I  think  therefore  that  we  cannot 
revise  the  discretion  which  the  magistrates  have  exercised, 
and  that  there  is  no  ground  for  this  rule. 

Patteson  J. — On  reading  the  .30th  and  the  32d  sections 
together,  I  think  there  is  no  doubt  that  the  visiting  justices 
had  power  to  remove  this  gentleman.  Whether  all  the 
consequences  of  placing  such  a  power  in  their  hands  were 
contemplated  by  the  legislature,  or  whether  difficulties  may 
ever  arise  from  any  thing  like  a  conflict  between  the  bishop 
and  the  justices,  if  the  bishop  should  withhold  his  licence 
from  their  appointee,  I  do  not  know — we  must  look  at  the 
language  of  the  statute.  Now  the  S2d  section  appears  to 
me  to  come  by  way  of  proviso  on  the  SOth.  It  is  impossi- 
ble, as  it  seems  to  me,  to  read  the  32d  section  alone ;  it  is 
not  a  substantive  enactment,  and,  if  it  were  so,  would  be 
very  imperfect,  because  it  does  not  say  who  is  to  appoint. 
That  would  be  quite  insensible,  unless,  as  suggested  in 
argument,  it  would  follow  as  a  matter  of  course,  that  the 
incumbent  of  the  parish  in  which  the  asylum  is  would  have 
the  appointment.  I  think  the  incumbent  would  clearly 
have  no  such  power  in  a  case  of  this  sort,  where  a  particular 
officer  is  provided  for  a  particular  purpose.  I  think  it  was 
intended  that  the  visiting  justices  should  have  the  appoint- 
ment, and  the  chaplain  properly  comes  within  the  description 
of  an  ^'  officer,"  as  that  word  is  employed  in  the  30th  sec- 
tion, and  consequently  he  may  not  only  be  appointed,  but. 
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as  ''  such  officer'*  may  also  be  discharged  by  such  magis-         1842. 
trates.     It  is  true  that  this  power  of  dismissal  is  not  so    ^,     ^ 
clearly  expressed  as  in  the  Gaol  Act,  but  still  the  Gaol  v. 

Act  affords  a  guide  for  the  interpretation  of  this  act,  be-  j^silcls^of'the 
cause  it  is  clear  by  the  Gaol  Act  that,  though  the  bishop's  Middlesex 
licence  is  necessary  to  the  chaplain,  still  the  justices  may  Asylum. 
remove  the  chaplain  without  the  consent  of  the  bishop. 
The  legislature,  therefore,  in  framing  the  Gaol  Act,  did  not 
consider  there  was  any  insurmountable  objection  to  their 
placing  the  power  of  removing  an  ecclesiastical  person  in 
the  hands  of  laymen.  There  is  no  reason  why  the  legisla- 
ture should  not  have  given  the  same  power  to  the  visiting 
justices  of  this  asylum.  On  the  other  hand,  my  lord  has 
adverted  to  very  sufficient  reasons  why  the  legislature  should 
have  given  them  the  power  in  this  case.  It  may  easily  be 
conceived  that  the  chaplain  of  a  lunatic  asylum  might  dis- 
charge the  ordinary  duties  of  a  clergyman  in  the  most  un- 
exceptionable manner,  and  yet  from  infirmity  of  temper  or 
of  judgment  be  quite  unfit  to  attend  upon  the  unhappy 
inmates  of  such  an  asylum. 

It  was  suggested  that  the  appointment  was  in  the  bishop. 
It  appears  to  me  that,  by  the  language  of  the  SSd  section, 
the  licence  of  the  bishop  is  to  be  given  to  the  chaplain  after 
his  appointment.  If  it  was  intended  that  he  should  have 
been  appointed  by  the  bishop,  surely  the  legislature  would 
have  said  so.  It  seems  to  me  that  it  would  be  a  perversion 
of  language  to  suppose  the  d2d  section  must  not  have  bad 
reference  to  the  appointment  being  in  some  other  person 
than  the  bishop.  To  whom  then  can  the  reference  be  but 
to  the  visiting  justices,  in  the  SOth  section;  and,  when 
once  you  get  to  that  section,  I  do  not  see  how  you  can 
strike  out  the  words  *'  and  may  dismiss  any  such  officer." 

Coleridge  J. — The  case  may  be  put  thus — not  whether 
this  or  that  person  has  the  right  of  appointment,  but  whe- 
ther this  particular  claimant  has  a  right  to  be  admitted. 
Take  it  either  way — if  this  gentleman  has  not  been  properly 
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1842.         appointed,  what  right  can  he  have  to  this  rule;  if  he  has 

Jj^"^^       been  well  appointed,  he  was  certainly  appointed  by  the 

p.  visiting  justices,  and   by  vt^hat  authority  did  they  appoint 

The  Visiting    jjj^jj  f     gy  ^j^g  special  authority  of  the  30th  section,  which 

Justices  of  the  .     "^  '^ •' 

Middlesex     authorises   the   visiting  justices  to  appoint  *'  officers  and 

aTy'lum^  servants."  It  has  been  said  that  the  chaplain  cannot  be 
included  in  these  words.  Why  not  ?  I  can  see  nothing 
derogatory  in  so  including  him,  especially  as  under  the 
term  *'  officer"  a  clergyman  is  included  in  the  Gaol  Act, 
and  also,  (as  we  lately  decided  in  the  Brahitree  case  (a),)  in 
the  Poor  Law  Amendment  Act.  It  is  said  there  is  a  diffi- 
culty in  this,  that  he  is  removeable  at  discretion,  and  re- 
moveable  by  laymen.  But  the  Gaol  Act  gives  to  laymen 
the  power  of  removal.  And,  though  I  admit  the  power 
given  by  the  Gaol  Act  is  more  definite  and  circumscribed, 
yet  that  is  no  reason  why  we  should  interpret  the  same 
language' of  the  legislature  differently;  and  the  different 
nature  of  the  institutions  may,  as  my  lord  has  pointed  out, 
explain  why  in  the  present  case  it  might  be  thought  right 
to  leave  the  power  indefinite,  and  in  the  other  case,  where 
also  it  was  more  capable  of  definition,  to  define  it.  If  this 
gentleman  was  appointed  under  section  30  of  this  act,  all 
difficulty  is  at  an  end — there  is  the  power  of  appointment 
and  the  power  of  removal.  Section  32  begins  as  a  proviso, 
clearly  having  reference  to  some  other  section.  There  can 
be  no  doubt  the  SOth  is  the  section  referred  to.  The  in- 
tervening section  merely  carries  out  more  specifically  a 
provision  in  section  30  with  regard  to  the  rate,  and  when 
that  subject  has  been  disposed  of,  then  the  S2d  section 
comes  in  its  natural  place,  as  a  proviso  on  section  30. 
The  object  of  the  latter  section  was  to  prevent  the  intro- 
duction of  improper  persons  and  improper  doctrines  into 
the  institution.  Therefore  the  licence  of  the  bishop  is 
made  necessary,  and  that  licence  is  also  made  revocable. 
Extreme  cases  may  be  put,  such  as  that  the  justices  may 
dismiss  from  mere  caprice,  and  that  the  bishop  may  refuse 

(a)  4  P.  &  D.  493. 
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to  revoke  the  licence.     But  it  must  be  remembered  that         1842. 

the  legislature  is  in  the  habit  of  reposing  some  confidence  'l^ 

in  public  officers,  and  that  it  does  not  provide  for  extreme  «. 
cases.    The  argument  that  the  provision  as  to  the  perform-  J^^.  ^"**f^h 

ance  of  the  divine  service  on  Sundays  and  great  festivals,  Middlesex 

is  a  restrictive  clause,  that  nothing  more  is  required  of  the  Astlum. 
chaplain,  and,  indeed,  that  it  would  be  a  breach  of  his 
duty  to  do  any  thing  more,  will  not,  I  think,  bear  exami- 
nation. 

WiGHTMAN  J. — It  was  admitted  that  the  original  appoint- 
ment was  good,  for  otherwise  the  applicant  would  have  no 
locus  standi.  But  it  is  said  that,  though  the  appointment 
by  the  visiting  justices  may  be  good,  they  have  no  power  of 
dismissal.  But  both  the  power  of  appointment  and  dis- 
missal stand  on  the  same  footing.  It  is  only  by  virtue  of 
the  connection  between  the  dOth  and  the  32d  sections  that 
the  justices  have  any  power  to  appoint;  but,  if  they  have 
that  power,  it  follows,  from  the  very  terms  of  the  same  sec- 
tion, that  they  have  also  the  power  to  dismiss.  If  the  d2d 
be  a  proviso  on  the  30th  section,  there  is  no  difficulty  at  ail 
in  the  case.  Now  in  terms  it  is  a  proviso,  and  the  inter- 
vening section  applies  to  a  different  matter:  for  the  present 
purpose,  the  two  sections  that  are  in  connection  together 
are  the  SOth  and  32d.  There  is  no  argument  upon  the 
incompatibility  of  the  spiritual  dignity  and  independence 
of  the  chaplain  with  the  powers  claimed  for  the  visiting 
justices,  that  does  not  also  apply  in  full  force  to  the  case 
of  chaplains  under  the  Gaol  Act,  with  this  difference  only, 
that  there  the  lay  powers  are  given  to  the  justices  in  quarter 
sessions,  and  here  to  the  visiting  justices  of  the  asylum. 

Rule  discharged. 


VOL.  II. — G.  D. 
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Tuesdayy  JoNES  V.  CoRBKTT  and  InsOLE. 

February  UL 

In  assumpsit  ASSUMPSIT.    The  first  count  of  the  declaration  charged 

defendnnts^as  ^^^  defendants  as  acceptors  of  a  bill  of  exchange,  drawn  on 

acceptors  of  ihem  by  the  plaintiff. 

change,  drawn  Plea,  by  the  defendant  Corbett,  that  for  a  long  time,  to 

Ti^'^^ff  ^^  ^^^'  twelve  months  before,  and  at  the  time  of,  the  drawing 

defendant,  C,  and  accepting  of  the  said  bill  of  exchange,  the  defendants 

he^and  the^'  carried  on  in  co-partnership  together  the  profession  or  busi- 

oiher  defend-  ness  of  attornies  (a)  or  solicitors,  under  the  name  and  style 

nersrand  as' '  ^'  CorbeU  and  Insole;  and  the  defendants,  on  divers  days 

such  had  ac-     during  that  time,  for  the  purpose  of  the  said  co-partnership, 
cepted  divers  .  •  •  .  .. 

bills  of  ex-       and  carrymg  on  the  busmess  thereof,  accepted  divers  bills 

^artnereb^        of  exchange,  using  in  that  behalf  the  name  and  style  of  the 

purposes;  that  co-partnership.     That  Insole  accepted  the  bill  of  exchange 

fendant^ac-'    '"  the  count  mentioned,  using  the  name  and  style  of  the 

cepted  ihe  bill  co-partnership,  in  fraud  of  him,  Corbett,  and  not  for  the 

in  question  in  «    ,  i  •       .        /.       i  . 

the  name  of     purposes  of  the  co-partnersbip,  but  for  the  private  purposes 

thecopartner-  of  him  Imole;  and  that  Insole  so  accepted  the  bill  without 

ship,  in  fraud      ... 

of  him,  C,  and  the  privity,  consent  or  authority  of  CorbeU,  eind  that  Corbett 

partnership       ^^^  "^'  *"  ^^^  manner  authorised  or  adopted  the  same, 
but  for  his  own  save  and  except  as  aforesaid.     That  there  never  was  any 
poseVnn'd"      consideration  or  value  received  by  Corbett  for  the  accept- 
without  the      ance  or  for  the  payment  thereof, 
consent  of  C,         ^  -     n       i  •  •  •  i  i   •     -/v  i 

and  that  there       ^f  all  which  premises  the   plaintiiT,   at  the  respective 

never  was  any  times  of  the  drawing  and  of  the  accepting  of  the  bill,  had 
consideration  .  **  r      o  ^ 

or  value  re-       notice. 

for\l^  accent-      Special  demurrer,  on  the  ground  that  the  plea  amounts 

ance  or  the       to  a  denial  of  the  acceptance  alleged  in  the  declaration,  and 
pa}  roent 

that  the'  plain-      ^^^  ^  ^^  ^'*®  authority  of  attor-      by  accepting  bills  of  exchange,  &c. 
tiff  at  the  times  "i^  i°  partnership  to  bind  the  firm      see  Hedley  v.  BainbridgCfpost. 
of  drawing  and 
accepting  the  bill  had  notice  of  all  the  premises. 

Heid,  on  special  demurrer,  that,  as  the  plea  alleged  notice  to  the  plaintiff,  at  the  very 
time  when  the  bill  was  accepted,  that  the  implied  authority  of  his  co-partner  to  bind  Cf. 
by  the  acceptance,  did  not  exist  as  to  the  particular  bill,  the  plea  contained  no  confes- 
sion of  the  acceptance  in  fact,  and  was  therefore  bad  as  an  ai^gumentative  traverse  of 
the  acceptance  by  C.  alleged  in  the  declaration. 
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18  an  ioformal  and  argumentative  traverse  of  the  acceptance        i842. 
alleged,  and  amounts  to  the  general  issue,  &c. 

Gray^  in  support  of  the  demurrer.     One  partner  has  no 
absolute  authority  to  accept  bills  for  the  partnership,  but 
merelj  an  implied  authority,  which  may  be  negatived  by 
circumstances:  Lord  Gallway  v,  Matthew  (a).    As  there- 
fore the  declaration  charges  that  both  partners  accepted, 
and  the  plea  sets  up  circumstances,  which  shew  that  his  co- 
partner had  no  authority  to  make  an  acceptance  binding 
opoD  the  defendant  Corbett,  the  plea  is  an  argumentative 
denial  of  any  acceptance  by  Corbett.    The  defendant,  in* 
stead  of  denying  the  contract  alleged,  has  stated  the  reasons 
why  there  was  no  such  contract.    In  Hayselden  v.  Staff {b), 
a  plea,  to  an  indebitatus  count  for  work  and  labour,  that  the 
trork  was  done  in  endeavouring  to  cure  a  smoky  chimney, 
onder  the  terms  of  "  no  cure  no  pay,*'  was  held  bad,  as 
amounting  to  the  general  issue.     This  plea  does  not  con- 
fess an  acceptance  in  fact  by  Corbett^  for  it  states  that  the 
plaintiff,  at  the  time  of  the  acceptance,  had  notice  that  the 
acceptance  by  Insole  was  not  an  acceptance  by  Corbeti. 

H.  Hill  conirk.    The  plea  confesses  an  acceptauce  prima 

facie,  and  such  as  would  bind  the  defendant  Corbett  as 

against  a  bon&  fide  holder,  and  therefore  does  not  amount 

to  non  accepit.     Lord  Gallway  v.  Matthew  {a)  does  not 

apply,  for  here  the  authority  to  bind  the  partnership  has 

not  been  revoked.     One  partner  has  always  authority  to 

bind  the  firm,  "  unless  the  title  of  the  person  who  seeks  to 

charge  them  can  be  impeached:"   Wintle  v.  Crowther{c), 

and  see  WelU  v.  Masterman{d),  Shirreffv.  Wilh${e\  Ridr 

ley  V.  Taylor  (/).    The  right  to  recover  then,  in  this  case, 

depen(i3  upon  the  title  of  the  holder,  and  his  title  depends 

(0)  10  East,  264,  (</)  2  £sp.  731. 

{b)  5  A.  &  E.  153;  5.  C.  6  N.  (0  1  East,  48. 

k  M.  659.  (/)  13  East,  175, 

(e)  1  C.  &  J.  318. 
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1842.  upon  his  knowledge  of  the  circumstances  under  which  the 
acceptance  is  made.  But  the  fact  itself  of  acceptance  can- 
not depend  upon  the  holder's  knowledge  or  ignorance  of 
such  circumstances.  This  plea,  therefore,  which  goes  to 
the  holder's  knowledge,  and  not  to  the  acceptance  itself, 
cannot  amount  to  a  denial  of  the  acceptance.  Notice  to 
the  plaintiff  is  the  gist  of  the  plea,  and  the  plea  would  be 
bad  without  the  averment  of  notice.  Swan  v.  Steele  (a). 

Again,  the  plea  shews  that,  as  against  the  defendant  CoT' 
beti,  the  acceptance  was  '*  void  or  voidable  in  point  of  law/' 
so  that  the  special  plea  was  necessary  by  the  express  terms 
of  the  new  rules.  De  injuria  would  be  a  good  replication; 
by  this  test  it  appears  that  the  plea  is  in  excuse.  De  inju- 
ria was  replied  to  a  similar  plea  in  fVihon  v.  Lewis  (6). 

Gray  in  reply.  In  Wilson  v.  Lewis  {b)  the  only  question 
was  as  to  the  evidence  in  support  of  the  issue  in  fact^  and 
it  was  not  necessary  to  discuss  the  form  of  the  pleadings. 
It  is  admitted  that  the  plea  would  be  bad  without  the  aver- 
ment of  notice,  but  the  averment  is,  that  the  plaintiff  had 
notice  at  the  very  time  of  acceptance.  The  plea  therefore 
shews,  that  at  no  moment  of  time  could  the  plaintiff  treat 
this  as  Corbetfs  acceptance,  and  so  amounts  to  a  plea  of 
nou  accepit. 

Lord  Denman  C.  J. — The  plea  might  perhaps,  after 
verdict,  be  sustained  on  the  ground  that  it  amounts  to  a 
constructive  denial  of  the  acceptance,  on  the  authority  of 
Adams  v.  Jones  (c).  But,  as  the  plea  has  been  specially 
demurred  to,  we  must  hold  it  bad  as  being  an  argumen- 
tative denial  of  the  acceptance.  I  have  often  known  it  held 
at  nisi  prius  that  the  facts  stated  in  this  plea  were  evidence 
junder  non  accepit.  Probably  the  plea  would  have  been 
good  if,  after  stating  the  special  facts  of  the  defence,  it  had 
concluded  with  a  special  traverse  of  the  acceptance. 

(a)  7  East,  210.  (6)  2  M.  &  Gr.  197,  (f)  4  P.  &  D.  174. 
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Patteson  J. — I  had  some  doubt  on  the  point  during 
the  argument,  but  I  am  now  satisfied  that  the  plea  contains 
no  confession  of  an  acceptance  in  fact,  and  that  it  amounts 
to  a  denial  of  such  an  acceptance.     One  partner  is  generally 
agent  of  the  other  for  the  purpose  of  accepting  bills.    This 
is  not  always  the  case,  and,  where  this  agency  does  not 
exist,  the  acceptance  of  the  one  partner  is  not  the  accept- 
ance of  the  other.     This  plea  states  that  his  co- partner  was 
not  the  agent  of  the  defendant  Corbett  in  accepting  this 
bill,  and  therefore  denies  argumentatively  that  it  was  ac- 
cepted by  that  defendant.     It  has  been  argued  that  ,as  it 
depends  upon  the  information  possessed  by  the  holder, 
whether  bills  accepted  by  a  single  partner  can  be  enforced 
against  the  firm,  a  plea»  averring  merely  that  the  holder  had 
such  notice  as  impeaches  his  title,  cannot  amount  to  a  denial 
of  the  acceptance.     But  that  is  not  so,  for  the  plea  avers 
that  the  plaintiff,  at  the  time  of  the  original  formation  of 
the  bilUbad  notice  that  the  party  who  accepted  the  bill  was 
not  Corbetl's  agent.     As  between  Corbett^  therefore,  and 
the  plaintiff,  this  is  a  denial  of  any  acceptance  in  fact  by 
Corbeit.     The  plea  might  have  been  good  if  it  had  stated 
the  facts  and  concluded  with  a  special  traverse.     1  think  the 
facts  would  be  evidence  under  non  accepit. 
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Coleridge  J. — I  am  of  the  same  opinion.  Mr.  Hill 
says  that  the  plea  confesses  an  acceptance  generally,  and 
that  it  relies  merely  on  the  disability  of  the  particular  indi- 
vidual who  seeks  to  recover.  But  this  question  of  accept- 
ance is  between  Corbett  and  the  plaintiff  exclusively.  The 
plea  states  that,  at  the  very  n)oment  when  the  bill  was 
accepted  by  Insole,  the  plaintiff  had  notice  of  all  the  cir- 
cumstances, which  took  away  Insole*s  authority  to  accept  as 
agent  for  Corbett.  Suppose  a  general  authority  to  accept 
bills  is  clogged  with  an  express  exception  that  bills  shall 
not  be  accepted  payable  to  a  particular  person,  and  that 
such  person  had  notice  of  the  exception :  as  against  that 
person  the  authority  has  never  existed.     The  authority  of 
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Corbett's  partner  to  accept  the  bill  in  questioD  in  Corbeit's 
oame,  as  against  the  plaintiff,  never  existed. 

WiGHTMAN  J. — ^The  plaintiff  in  bis  declaration  says  that 
both  defendants  accepted  the  bill.  The  answer  of  Corbett 
is  that  he  did  not  accept.  He  does  not  however  in  terms 
either  deny  or  confess  the  acceptance,  but  says  that  it  was 
made  in  fraud  of  him  to  the  plaintiff's  knowledge.  If  this 
is  not  a  confession  of  the  acceptance,  the  plea  is  bad  ac- 
cording to  the  ordinary  rules  of  pleading.  Where  a  defend- 
ant admits  an  acceptance  in  fact,  and  sets  up  some  fraud 
or  illegality  by  matter  subsequent^  he  must  plead  specially. 
But  this  plea  does  not  seek  to  impeach  the  acceptance  by 
matter  subsequent;  it  says  the  acceptance  never  was  bind- 
ing on  Corbett,  inasmuch  as  the  act  of  Insole  never  was 
CorbelCs  act.  That  is  an  argumentative  denial  of  the 
acceptance  alleged,  and  the  facts  stated  would  be  evidence 
under  the  plea  of  non  accepit. 

D.  Judgment  for  the  plaintiff. 


IN  THE  EXCHEQUER  CHAMBER. 


Whyte,  Administrator  of  Ellen  Davy,  t>.  Rose. 

Monday,  (crror  from  the  court  of  queen's  bench.) 

February  7th, 

Letters  of  ad-   LlEBT,  for  arrears  of  an  annuity,  granted  to  one  Ellen  Lo^ 

^ra\he  Arch-  ^^^^S^">  afterwards  E/len  Davy,  by  an  indenture  made 

bishop  of  Can-  between  her  and  the  defendant. 

sufficient  to  '^''^  plaintiff  sued  as  administrator  of  Ellen  Davy,  and 

enable  a  per-    made  profert  of  letters  of  administration  granted  by  the 
son  to  sue,  m     .     , ,  .  ,  -  ^  , 

this  country,     Archbishop  of  Canterbury. 

on  an  inden-         pj^^     f^      setting  out  the  letters  of  administration,  ad- 
ture,  which,  at  '  ®  ' 

the  time  of  the  dressed  to  the  plaintiff  as  the  attorney  of  iif.  Davy,  '^  hus- 

deaSrwas  in    ^^^^  ^^  ^^^^'^  Davy,  formerly  Loneragan,  spinster,  late  of 
Ireland.  Halifax,  Nova  Scotia,"  that  Halifax,  in  Nova  Scotia,  is  in 
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parta  beyond  ihe  seas,  and   that  before  and  at  the  time  of        1849. 

ibe  death  of  Ellen  Davi/,  to  wit,  on  the  6th  Oct.  1835|  the 

^denture  in  the  declaration  mentioned  was  without   the 

province  of  Canterbury,  to  wit,  at  Dublin,  in  the  kingdom 

of  Ireland,  and  was  not  then  at  the  time  of  her  death  to  be 

administered  within  the  province  of  Canterbury,  but,  on  the 

contrary  thereof,  was  then  of  the  notable  goods  of  the  said 

Ellen  to  be  administered  within  the  kingdom  of  Ireland. 

Verification. 

Special  demurrer,  on  the  ground  that  it  is  not  alleged  or 
shewn  in  the  plea  that  the  indenture  was,  at  the  time  of  the 
death  of  the  said  Elleti,  bona  notabilia  or  assets  within  any 
province  or  diocese  of  England;  or  that  the  said  Ellen  had, 
at  the  time  of  her  death,  within  this  realm  any  other  assets  or 
goods  whatsoever,  but,  on  the  contrary,  the  plea  shews  the 
said  Ellen  and  the  said  indenture  to  have  been  beyond 
seas  at  the  time  of  her  death,  and  does  not  in  any  manner 
invalidate  the  grant  of  the  administration  to  the  plaintiff  or 
the  plaintiff's  title  to  sue  on  the  said  indenture.  Joinder 
in  demurrer. 

Judgment  was  given  in  the  Court  of  Queen's  Bench  for 
the  defendant  (a). 

The  case  was  argued  in  Michaelmas  Vacation  (Nov.  29 
and  SO),  before  Tindal  C.  J.  Coltman  and  Maule  Js.  Lord 
Abinger  C.  B.  Parke,  Alderson  (6)  and  Rolfe  Bs. 

J.  W.  Smith  for  the  plaintiff  in  error.  The  plea  is  bad 
in  substance  and  form.  First,  it  is  bad  in  substance.  It 
admits  that  letters  of  administration  have  been  granted  by 
the  Archbishop  of  Canterbury.  It  seeks  to  avoid  them  by 
shewing  that  the  deed  sued  on  was  at  the  time  of  the  intes- 
tate's death  in  Ireland :  but  it  is  submitted  the  grant  of 
administration  by  the  Archbishop  of  Canterbury  is,  not- 

(a)  See  the  case  reported,  4  P.  (b)  Alderton  B.  was  not  present 

&  D.  ]  99.  during  the  earlier  part  of  the  argu- 

ment for  the  plaintiff  in  error. 
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1842.         withstanding,  both  necessary  and  sufficient  for  the  purpose 
of  suing  in  this  country. 

It  is  settled  by  the  authorities  in  courts  of  equity  that  a 
metropolitan  probate  is  necessary  for  the  purpose  of  suit 
in  this  country ;  Tourton  v.  Flower  (a),  Logan  v.  Fairlie  (ft), 
Lowe  V.  Farlie  (c).  Price  v.  Dewhurst  (rf),  Swift  v.  Swift  (e) 
(which  is  the  converse  of  the  present  case),  TyUrs.  Bell{f), 
And  the  same  rule  has  been  considered  to  apply  to  actions. 
Carter  v,  Crost{g).      And  per  Richards  B.  in  Attorney- 
General  v.  Cockerell  (A),  **  If  a  foreign  executor  should  find 
it  necessary  to  institute  a  suit  here  to  recover  a  debt,  a  per- 
sonal representative  must  be  instituted  to  admininister  ad 
litem."— Cited  in  1  Williams  on  Executors,  270  (i).    The 
only  question  therefore  is,  whether  the  rule  applies  to  bona 
notabilia  in  Ireland.     But  that  it  does  so  may  be  inferred, 
e  converso,  from  Swift  v.  Swift  (e),  where  it  was  held  that 
an  English  administration  will  not  enable  a  party  to  sue  in 
Ireland ;  and  in  Carter  v.  Crost  (g),  the   proposition  was 
directly  stated.     That  was  an  action  of  detinue  brought  by 
Carter,  who  had  taken  out  an  Irish  administration,  to  re- 
cover a  chattel  the  property  of  the  deceased.     The  report 
states  that  "  the  second  point  was,  if  an  administrator  made 
by  a  bishop  of  Ireland  might  bring  an  action  here  as  admi- 
nistrator.    And  it  was  holden  that  he  could  not,  because  of 
the  letters  of  administration  granted  in  Ireland  there  could 
be  no  trial  here  in  England."     The  plaintiff,  indeed,  in  that 
case  succeeded,  but  that  was  upon  the  ground  that  his  suit 
was,  in  the  particular  case,  not  as  administrator  but  in  his 
own  right,  as  owner  of  the  chattel,  of  his  title  to  which  the 
Irish  administration  was  evidence,  ''for  the  substance  in  this 
case  was  the  possession  and  not  the  administration,  for  he 
might  have  an  action  of  his  possession  without  shewing  the 
letters  of  administration." 

(o)  3  P.  Wilis.  368.  (/)  8  Myl.  &  Cr.  89. 

(6)  2  Sim.  &  Stu.  284.  0?)  Godb.  33. 

(c)  2  Madd.  101.  (h)  1  Price,  179. 

(d)  4  Myl.  &  Cr.  76.  (i)  Third  edit, 
(f)  1  Ball  &  Beatt.  dS6. 
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There  seems  no  reason  in  principle  why  an  Irish  ad-  1849. 
ministration  should  be  excepted  from  the  well  known  rule 
— introduced  to  prevent  confusion  and  difficulty — that  the 
temporal  courts  of  this  country  will  not  burden  themselves 
with  the  trial  of  foreign  titles  to  administration.  The  task 
of  determining  such  questions  is  committed  to  the  spiritual 
courts,  and  the  reason  of  the  rule  is  as  applicable  to  Ireland 
as  to  any  other  country ;  for  the  English  courts  do  not  take 
notice  of  the  Irish  ecclesiastical  law,  and  do  not  treat  the 
acts  of  their  courts  as  conclusive.  Harris  v.  Saunders  {a), 
Mahony  v.  A$hlin(b)  and  Lane  v.  Bennett  {c)  shew  that  for 
many  purposes  Ireland  is  a  foreign  country  even  since  the 
Union  (</).  By  considering  the  authority  which  enables 
administrators  to  sue,  it  will  be  obvious  that  the  only  person 
who  can  sue  here  in  that  capacity  is  the  appointee  of  the 
English  ecclesiastical  court.  At  common  law  an  adminis- 
trator could  not  maintain  an  action  for  a  debt  due  to  the 
deceased,  any  more  than  the  ordinary  whom  he  represented. 
RoWs  Abr.  Executor  (A.),  pi.  I;  Fin.  Abr.  Executors  (A.), 
pi.  1. 

The  right  to  bring  such  an  action  was  conferred  upon 
him  by  31  Edw.  3,  stat.  1,  c.  II,  which  enacted  that  ad- 
ministrators should  have  the  same  actions  as  executors.  By 
virtue  of  this  statute  administrators  now  sue,  but  this  statute 
does  not  extend  to  Ireland,  nor  was  there  any  right  in  an 
Irish  administrator  to  sue  even  in  the  courts  of  his  own 
country,  until  Poynhig^s  Act  (10  Hen.  7,  cap.  4,  Irish  Acts). 
of  which  see  an  account  1  Bl.Com.  101 ;  hut Poyning'shvr 
being  an  act  of  the  Irish  parliament  did  not  extend  to  this 
country,  so  that  unless  the  administrator,  constituted  by  an 
English  court,  can  sue  here,  no  other  person  can,  and  the 
debt  is  irrecoverable. 

It  is  obvious  from  this  last  consideration  that  an  English 
administration  is  necessary,  if  any  action  be  maintainable. 

(a)  4  B.  &  C.  411;  S.  C  6D.  &         (c)  1  M.  &  W.  75. 
R.  471.  (d)  See  also  Ferguson  \\  Mahm, 

{b)   3  B.  &  Ad.  478.  3  P.  ^  D.  143. 
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It  is  also  obviousi  that  it  is  suj/icietit,  since  au  Irish  admi- 
nistration cannot  be  taken  notice  of,  and  the  English  ecclesi- 
astical court  has  power  to  bind  foreign  personalty  by  its 
grant  of  administrations  see  Sprait  v.  Harris  (a).    But,  even 
if  an  Irish  administration  were  required  as  the  foundation 
of  an  English  one^  it  would  be  assumed  that  the  grant  of 
the  latter  was  founded  upon  the  production  to  the  spiritual 
court  of  the  former :  see  the  judgment  of  Lord  Cotlenham  C. 
in  Price  v.  Dewhunt  (ft),  Larpent  v.  Sifidrj^{c),  In  the  Goodt 
qfCritigan{d).     It  is  said,  indeed,  that  in, that  case  the  ad- 
ministration here  would  not  be  general  but  ad  litem.  But  in 
the  first  place  it  will  be  found,  on  inquiry,  that  there  is  no 
such  thing  as  an  administration  ad  litem  known  to  the  ecclt- 
siastical  court,  excepting  in  the  single  case  provided  for  by 
38  Geo.  3,  c.  87 ;  and,  secondly,  even  if  there  were  a  form 
of  administration  ad  litem,  the  grant  of  such  an  administra- 
tion would  be  involved  in  the  general  one,  on  the  principle 
that  omne  majus  coiitinet  in  se  minus. 

With  regard  to  the  authorities  that  may  appear  adverse  to 
the  plaintiff,  they  merely  shew  that  acts  done  under  a  valid 
foreign  administration  will  be  upheld  in  this  country.  Thus 
Daniel  v.  Luker  {e)  was  the  case  of  a  release  by  an  Irish 
administrator.  The  case  in  Dalison,  77>is  the  same  as  that 
in  I  Rollers  Abr.  908  (G.),  and  a  mere  dictum  having  no 
reference  to  an  administrator  plaintiff.  The  dictum  of  Sir 
Matthew  Hale,  reported  by  Levinz  in  Shaw  v.  Stoughton{f), 
and  cited  in  the  judgment  of  the  Queen's  Bench,  was  not 
intended  to  apply  to  such  a  case  as  this,  nor  was  this  point 
before  the  Court,  as  will  be  seen  from  the  report  of  the 
same  case  in  3  Keble,  l63.  Currie  v.  Bircham(g)  was  a 
case  of  respondeat  superior,  like  Stephens  v.  Badcock{h)\  and 
Farringdon  v.  Clerk  (J)  turned  on  the  agent's  estoppel  to 

(fl)  4  Hagg.  408.  (/)  2  Lev.  86. 

(b)  4  M>1.  &  Cr.  76.  (g)  1  D.  &  R,  35. 

(c)  1  Hagg.  382.  (A)  3  B.  &  Ad.  354. 
Id)  1  Hagg.  549.  (i)  3  Doug.  184. 
(e)  Dyer,  305  a. 
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deiij  the  title  of  his  principal.  With  regard  to  Huthwaite  184S. 
V.  Phaire{a)  the  real  question  there  was,  whether  the  plea 
pleaded  was  issuable,  which  it  clearly  was  not ;  and  the 
observations  on  this  point  were  extrajudicial.  (The  argu- 
ment upon  the  form  of  the  plea  is  omitted,  as  the  judgment 
of  the  Court  is  confined  to  the  question  whether  the  plea 
was  good  iu  substance.) 

JP.  Pollock  contrd.     The  Archbishop  of  Canterbury  has 
no  jurisdiction  tp  grant  administration  of  goods  in  Ireland ; 
such  administration,  therefore,  does  not  enable  the  plaintiff 
to  sue  in  respect  of  this  indenture.    This  will  clearly  appear 
if  the  origin  of  the  ordinary's  jurisdiction,  which  is  ezplaiued 
in  Hensloe's  case  (6)  and  2  BL  Com.  494,  be  considered. 
Originally,  says  Sir  Wm.  Blackstone,  the  king,  as  parens 
patriae,  was  entitled  to  seize  upon  the  intestate's  goods,  and 
afterwards  the  king  invested  the  prelates  with  this  branch 
of  the  prerogative.     ''  So  that,"  says  the  same  author,  *'  pro- 
perly the  whole  interest  and  power  which  were  granted  to 
the  ordinary,  were  only  those  of  being  the  king's  almoner 
within  his  diocese.'*    **  And,  as  he  had  thus  the  disposition 
of  intestate's  effects,  the  probate  of  wills  of  course  fol- 
lowed."    Afterwards  (p.  509)  be  observes,  in  speaking  of 
the  jurisdiction  of  the  archbishop,  where  the  deceased  has 
bona  notabilia  in  more  than  one  diocese,  ''  which  preroga- 
tive (properly  understood)  is  grounded  upon  this  reasonable 
foundation,  that,  as  the  bishops  were  themselves  originally 
the  administrators  to  all  intestates  in  their  own  diocese,  and 
as  the  present  administrators  are  iu  effect  no  others  than 
their  officers  or  substitutes,  it  was  impossible  for  the  bi- 
shops, or  those  who  acted  under  them,  to  collect  any  goods 
of  the  deceased,  other  than  such  as  lay  within  their  own 
dioceses,  beyond  which  their  episcopal  authority  extends 
not.''     For  the  same  reason  the  jurisdiction  of  the  arch- 
bishop himself  is  limited  to  goods  withiu  his  province.    How 

{a)  1  M.  &  Or.  159.  {h)  9  Rep.  36  b. 
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1849.         Uien  can  admiuistration  of  the  Archbishop  of  Catiierbury 

^jJJP''^^       be  construed  to  extend  to  goods  out  of  the  realm  ?     The 

9.  very  language  of  the  letters  of  administration  shews  they 

^'^'  can  apply  only  to  goods  in  different  dioceses  within  his  own 
province.  It  may  be  necessary,  as  was  held  in  Swift  v. 
Swiji  (a)f  that  the  plaintiff  should  take  out  administration 
in  the  country  in  which  he  sues ;  but  that  is  merely  for  the 
purpose  of  introducing  him  as  a  suitor,  and  does  not  shew 
that  he  must  not  also  take  out  administration  in  the  country 
where  the  goods  of  the  deceased  are  situate  for  the  purpose 
of  acquiring  a  title  to  them.  Although  administration 
granted  to  the  wrong  person  is  voidable  only,  yet  if  granted 
by  the  wrong  person  it  is  altogether  void  ;  Bull.  N.  P.  141 ; 
Goldv,  Strode  (b).  This,  and  other  cases  also  shew  that  the 
courts  of  law  will  always  take  cognisance  of  the  limits  by 
which  the  jurisdiction  of  the  person  granting  adminis- 
tration is  bounded;  see  per  Ayscough  J.  Y.  B.  18  Hen.  6, 
f.  ^3:  Blackborough  v.  Davi${c)\  Lysons  v.  Borrowed); 
Aliens  V.  Andrew${e)\  Bingham  v.  Smeaikwick{f)\  Price 
v.  Simpson  (g),  (third  point)) ;  Burston  v.  Ridley  (A),  re- 
cognised in  Stokes  v.  Bate{i);  Farringdon  v.  Clerk  (k). 
Daniel  v.  Luher{l)  was  a  similar  case  to  the  present,  but 
the  point  was  not  decided.  In  Attorney -General  v.  /)i- 
mond  [m)  it  was  said  by  Lord  Lyndhurst  C.  B.  in  delivering 
the  judgment  of  the  Court,  "  probate  is  not  granted  in 
respect  of  the  assets  generally,  but  in  respect  of  such  part 
of  them  as  are,  at  the  testator's  death,  within  the  jurisdic- 
tion of  the  spiritual  judge  by  whom  it  is  granted."  Shaw 
v.  Stoughton  {n)  is  a  direct  authority  for  the  defendant  in 
error.     'Mt  was  said  by  Hale,  and  not  denied,  that,  if  a 

{a)  1  Ball  &  Beatly,  326.  (g)  Cro.  El.  718. 

{b)  3  Mod.  324;  5.  C.  Carthew,  {h)  1  Salk.  39. 

148.  (i)  5  B.  &  0.  491;  8.  C.  8  D. 

(c)  1  P.  Wms.  41.  &  R.  247. 

(d)  2  Bing.  N.  C.  486 ;  &  C.  8  (A)  3  Doug.  124. 
Scott,  721.                                      '(0  3  Dyer,  305.  a. 

(e)  Cro.  El.  283.  (w)  1  C.  &  J.  370. 
(/)  Cro.  El.  455.  (n)  2  Lev.  86. 
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man  die  leaving  goods  in  the  several  provinces  of  York  and        i84^. 
Canterbury,  several   administrations   must   be   committed. 
And  so  it  is  of  goods  in  England  and  Ireland."     This  in- 
denture is  to  be  accounted  goods  in  Ireland ;  Lunn  v.  Dod-- 
son  (a).     In  Currie  v.  Bircham  {b)  the  widow  of  an  intestate 
in  India  obtained  administration  to  bis  eflFects  in  the  Re- 
corder's Court  at  Bombay,  and  remitted  the  proceeds  of 
the  eflfects  to  her  agent  in  England.     I'he  plaintiff,  who 
was  .a  creditor  of  the  intestate,  took  out  letters  of  adminis- 
tration in  England  to  the  intestate,  and  brought  an  action 
against  the  widow's  agent  for  money  in  his  hands,  part  of 
the  intestate's  effects.     It  appears  from  the  report  of  the 
argument  and  judgment  that  the  principal   point  decided 
was,  that  the  Indian  letters  of  administration  prevailed  over 
those  granted  in  England.     It  was  said,  in  argument,  **  the 
letters  granted  in  India  could  not  prevail  against  those  which 
had  been  granted  to  the  plaintiff  by  the  Prerogative  Court." 
And  it  is  said,  in  the  judgment,  **  the  wife  of  the  intestate 
is  entitled  to  all  the  effects  of  which  her  husband  died  pos- 
sessed in  India,  by  virtue  of  the  letters  of  administration 
granted  to  her  in  that  country."    In  Huthwaitev.Phatre{b) 
the  question  decided  was,  it  is  true,  whether  a  plea  was 
issuable  or  not,  but  the  reason  for  the  decision  is  directly  in 
the  defendant's  favour.     The  case  was  covenant  by  an  ad- 
ministrator, to  whom  letters  had  been  granted  by  the  Arch- 
bishop  of  Dublin,  and  the  defendant  pleaded  that  the 
deceased   was   an   inhabitant   of  Dublin,   and    had    bona 
notabilia  within  the  diocese  of  the  Bishop  of  London.    7V/t- 
dal  C.  J.,  after  referring  to  Com.  Dig.  (B.  3)  and  1  Rolle 
Abr.  908  (G.)  1,  both  of  which  are  founded  upon  the  case 
of  Shaw  V.  Stoughton,  already  cited,  proceeds  thus: — "  It  is 
laid  down  in  Comyns  that,  if  a  man  have  bona  notabilia  in 
Ireland  and  also  in  England,  administration  shall  be  granted 
by  the  Archbishop  of  Dublin  for  the  goods  in  Ireland,  and 
by  the  Archbishop  of  Canterbury  for  the  goods  in  his  pro- 

(a)  1  Roll.  Abr.  908  (G.)  4.     (6)  1 D.  &  R.  35.        (c)  1 M.  &  Gr.  159. 
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1843.  vince,  &c.  In  order  to  make  out  that  the  letters  of  admi- 
nistration were  improperly  granted,  the  defendant  should 
have  alleged  in  his  plea  that  the  deed  on  which  he  is  sued, 
at  the  time  of  DriscoWs  decease,  was  bona  notabilia  within 
the  province  of  Canterbury.  The  plea,  however,  merely 
states  that  Driscoll^  before  and  at  the  time  of  his  death,  was 
an  inhabitant  of  Dublin,  and  at  his  death  had  bona  notabilia 
in  the  diocese  of  the  Bishop  of  London.  We,  therefore, 
cannot  assume  that  this  very  deed  at  the  time  of  DriscoWs 
death  was  in  London,  and  bona  notabilia  there." 

/.  W.  Smith  in  reply.  The  case  of  the  Aitorney^General 
V.  Dimond  is  distinguished  by  Lord  Cottenham  C.  in  Ty/er 
V.  Bell  {a).  Farrit/gdon  v.  Clerk  was  a  case  of  estoppel  be* 
tween  principal  and  agent ;  and  in  Currie  v.  Bircham  the 
point  was  that  the  action  was  brought  against  the  agent 
instead  of  the  principal.  If  the  administration  of  the  Arch- 
bishop of  Canterbury  is  void  in  this  case,  there  will  be  a 
failure  of  justice,  for  the  31  Edw.  3,  st.  1,  c.  II  does  not 
extend  to  Ireland.  The  deed  might  at  any  time  come  into 
England.  Why  may  it  not  be  taken  that  administration 
was  granted  in  England  of  that  contingency? 

Cur,  adv.  vult. 

TtNDAL  C.J.  now  delivered  the  judgment  of  the  Court. 
— ^The  question  raised  upon  this  record  is  whether  the 
plaintiff  below,  to  whom  letters  of  administration  had  been 
granted  by  the  Archbishop  of  Canterbury  of  the  goods  and 
chattels  of  one  Ellen  Taylor,  an  intestate,  who  died  in  Nova 
Scotia,  can  maintain  an  action  against  the  defendant  in  an 
English  court  of  law,  upon  a  deed  made  with  the  intestate  in 
her  lifetime;  it  being  averred  in  the  defendant's  plea  '*  that 
such  deed  at  the  time  of  the  death  of  the  intestate  was 
without  the  province  of  Canterbury,  to  wit,  at  Dublin,  in 

(a)  2  Mjfl.  &  Or.  109. 
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the  kingdom  of  Ireland^  and  that  it  was  not  then,  at  the  time 
of  the  death  of  the  intestate,  to  be  administered  within  the 
diocese  of  Canterbury,  but  on  the  contrary  thereof  was  then 
of  the  notable  goods  of  the  said  Ellen  to  be  administered 
within  the  kingdom  of  Ireland.*' 

It  18  well  established,  that,  in  the  case  of  a  British  subject 
dying  intestate  in  the  colonies  or  in  foreign  countries,  a 
prerogative  administration  extends  to  all  the  personal  pro- 
perty of  the  intestate  wherever  situate  at  the  time  of  his 
death,  whether  in  Great  Britain,  or  in  the  colonies,  or  in 
any  country  abroad;  and  indeed  from  the  late  case  of 
Scarlk  v*  The  Bishop  of  London  {a)  it  appears  that,  where 
the  intestate  dies  abroad,  not  having  goods  in  divers  dioceses 
in  England,  but  only  in  the  diocese  of  London,  administra- 
tion granted  to  such  intestate,  by  the  Consistory  Court  of 
the  Bishop  of  London,  will  be  equally  effectual. 

It  is  also  well  established,  that,  in  order  to  sue  in  any 
court  in  this  country,  whether  of  law  or  equity,  in  respect 
of  the  personal  rights  or  property  of  an  intestate,  the  plain- 
tiff must  appear  to  have  obtained  letters  of  administration 
in  the  proper  spiritual  court  of  this  country.  (See  the 
judgment  of  Sir  John  Nicholl  in  Sprait  v.  Harris  (b);  and 
see  also  the  judgment  of  Lord  Chancellor  Cottenham  in 
Price  V.  Dewhurst(c)).  So  that  if  the  plaintiff  in  the  case 
now  before  us  had  in  the  first  instance  taken  out  adminis- 
tration in  the  proper  spiritual  court  in  Ireland  for  the  pur- 
pose of  administeriug  this  deed,  which  was  found  in  Ireland 
(as  it  is  contended  he  ought  to  have  done),  he  could  not 
have  sued  m  England  upon  such  letters  of  administration, 
but  must  have  also  taken  out  administration  in  England 
from  the  proper  spiritual  court  there.  This  latter  point 
was  expressly  decided  in  Carter  v.  Crost{d)f  where  the 
Court  say,  that  an  administrator  made  by  an  Irish  bishop 
could  not  bring  an  action  here  as  administrator. 

The  question,  therefore,  is  reduced  to  this  single  point, 

(0)  1  Hagg.  625.  (c)  4  Mylne  &  Or.  76. 

(6)  4  Hagg.  485.  {d)  Godbold,  S3. 
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1843.  whether  the  plaintiflF,  suing  a  defendant  in  England  in  an 
English  court  of  law,  having  clothed  himself  with  a  pre- 
rogative administration,  must  also  shew,  in  addition  thereto, 
that  he  has  taken  out  letters  of  administration  in  the  spiritual 
court  of  Ireland ;  or  whether  the  bona  notabilia  found  in 
Ireland  are  not  in  contemplation  of  law  the  same  as  if 
found  in  anj  other  place  out  of  the  realm,  as  Scotland,  for 
instance,  or  the  colonies,  or  France,  or  any  other  foreign 
country. 

And  we  think  no  difference  can  exist  in  point  of  law 
whether  the  suit  relates  to  assets  of  such  intestate  which 
are  found  in  Ireland  at  the  time  of  his  death,  or  in  any  fo« 
reign  country. 

Before  the  union  of  Great  Britain  with  Ireland,  Ireland 
was  to  many  purposes  considered  as  a  foreign  country.  It 
was  beyond  the  seas,  within  the  meaning  of  the  Statute  of 
Limitations  (a).  It  was  beyond  the  seas  with  respect  to 
the  exceptions  of  disabilities  under  the  statutes  relating  to 
fines,  the  expression  ''  beyond  the  seas'*  being  used  as 
synonymous  with  the  expression  **  out  of  the  realm/'  in  the 
statutes  relating  to  fines  (A).  There  never  was,  in  fact,  any 
more  connection  between  the  Courts  of  Westminster  Hall 
and  the  Ecclesiatical  Courts  of  Ireland,  than  between  those 
Courts  and  the  Ecclesiastical  Courts  of  any  foreign  country. 
No  prohibition  ever  lay  from  any  of  the  English  courts  of 
law ;  no  certificates  from  the  bishops  of  Ireland  were  ever 
receivable  here.  And  that  the  union  of  the  two  kingdoms 
has  made  no  difference  in  this  respect,  will  appear  suffi- 
ciently  from  the  judgment  of  the  Court  of  Common  Pleas 
in  the  case  of  Battersby  v.  Kirk{c),  where  it  was  held  that 
in  the  Bristol  Dock  Act,  passed  since  the  union,  Ireland 
was  still,  notwithstanding  the  union,  to  be  considered  in 
parts  beyond  the  seas. 

Unless,  therefore,  some  direct  authority  could  be  pro- 
duced upon  this  point,  we  see  no  ground  or  principle  for 

(«)  31  Jac.  1,  c.  16.  c.  24,  s.5. 

(6)  18  Edw.  J.  St.  4,  &  4  Hen.  7,  (c)  3  Scott's  Rep.  11. 
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holding  the    Irish  administration   to   be  necessary  in   the         1349, 
English  courts.     But  no   such  authority  has   been   cited. 
The  case  of  Shaw  v.  Stoughton  (a),  upon  which  reliance 
appears  to  have  been  placed,  does  not  appear  to  us  to  bear 
out  the  proposition  contended  for  by  the  defendant  below. 
In  one  sense  indeed  it  is  properly  laid  down  in  that  case 
that,  under   the  circumstances   therein    supposed,   several 
administrations  must  be  committed,  one  for  the  goods  in 
England,  another  for  the  goods  in  Irelaud :  for  no  adminis- 
trator could  sue  in  the  English  courts,  in  respect  of  the 
personal  estate,  wherever  it  was  found  at  the  death  of  the 
intestate,  without  an   English  administration :    nor  again 
could  any  administrator  sue  in  the  courts  of  Ireland  without 
an   Irish  administration :    and  in  that  sense,  and  to    that 
extent,  it  is  true,  there  must  be  two  administrations :  but, 
supposing  the  Irish  debtor  to  come  within  the  jurisdiction 
of  the  English  courts,  whether  the  administrator  under  a 
prerogative  administration  in  England  must  take  out  letters 
of  administration  in  Ireland  also,  to  enable  him  to  sue  in 
England,  because   the   debt  due  from  the  defendant  was 
bona  notabilia  in  Ireland,  is  a  point  on  which  the  case  cited 
furnishes  no  decision.      Upon  the  authority  of  that  case 
indeed,  if  the  administrator  under  an  Irish  administration 
had  received  this  debt  and  given  a  release  for  it,  it  would 
have  been  a  bar  to  any  demand  on  the  part  of  ihe  adminis- 
trator in  England,  as  is  laid  down  in  Dalison  76,  fol.  5 ; 
but,  not  having  done  so,  the  question  is  still  open  whether 
the  administrator  under  the  English  letters  of  administration 
can  recover  the  debt.    Aud  upon  the  general  ground,  before 
stated,  that  the  assets  in  any  diocese  in  Ireland  are  to  be 
considered  as   assets  abroad,  when  the  administrator  sues 
in  an  English  court,  under  a  prerogative  administration,  we 
think  the  plea  is  bad,  and  consequently  that  the  judgment 
of  the  Court  below  should  be  reversed. 

D.  Judgment  reversed. 

(a)  «  Lev.  86. 
VOL.  11. O.  D.  Z 
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Monda}f,       Ransford,  Public  OflScer,&c.  v.  Bosanquet  and  others. 

tebruary  7th. 

Inorder,under  WRIT  of  error,  brought  upon  a  judgment  of  the  Court  of 

4,  c.  46  s.  13   Queen's  Bench.    Judgment  for  the  plaintifF  in  an  action  of 

to  take  out  ex-  assumpsit,  brought  by  the  defendants  in  error  against  the 
ecution  against         .     . «.  •  o         ^  .       ^  r 

members  of  a    plaintiff  in  error,  as  one  of  the  public  officers  of  the  Lea- 

ba"k*^  mington  bank,  upon  a  promissory  note.     On  the  record 

judgment  there  was  a  suggestion  that  John  Burnett  (and  others  who 

Hc^^officer^'it  is  ^'^''®  named)  were  before  and  at  the  time  of  the  giving  of 
necessary  to  the  said  judgment  and  still  are  members  of  the  said  society 
against  them     or  copartners  thereof.      The   entry    on  the    record    then 

by  scire  facias,  proceeded,   "and    hereupon    the    plaintiffs   (below)    pray 

Asuggestion   ^  ,  ^  '^  .      . 

only  havmg      that  execution  may  be  awarded  to  them  on  the  said  judg- 

for^diat^pur-      "^^nt  against  the  said  John  Burnett  (and  others),  and  it  is 
pose,  the  Ex-    granted  to  them  accordingly  returnable"  8cc. 
Chamber  re-  Burnett  and    the   others   brought   their  writ  of  error, 

versed  so  much  assigning  as  causes  of  error  that  judgment  was  given  and 
mentofthe  execution  awarded  against  them  without  their  appearing 
^°"?  r^^dT^  ^^  ^^^  Court  belowy  or  being  summoned  to  appear  there, 
the  award  of  or  having  any  notice  of  the  said  proceedings  or  opportunity 
execution.  ^^  disputing  the  same,  wherefore  the  said  Burnett  (and 
others)  prayed  that  the  judgment  and  award  of  execution 
might  be  reversed. 

To  this  assignment  of  errors,  the  defendants  in  error 
pleaded,  that  after  the  judgment  and  before  the  award  of 
execution  against  the  said  Burnett  &c.,  the  Court  below 
granted  a  rule  calling  upon  the  defendant  (below)  to  shew 
cause  why  the  plaintiffs  (below)  should  not  have  leave  to 
enter  a  suggestion  on  the  judgment  roll  of  the  fact  of 
Burnett  &c.,  being  members  of  the  said  society  or  copart- 
nership, upon  notice  of  the  said  rule  to  be  given  to  the  said 
Burnett  (and  others) ;  that  notice  was  given  to  them,  and 
that  the  rule  was  afterwards  made  absolute. 

The  points  stated  for  argument  by  the  plaintiffs  in  error 
were,  that  the  judgment  and  execution  were  erroneous, 
inasmuch  as  there  was  no  scire  facias,  nor  were  the  plain- 
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tiffs  iQ  error  legally  called  upon  to  oppose  such  executioD, 
also  that  the  plea  was  bad  in  alleging  matters  of  practice 
only,  and  on  other  special  grounds(a). 

ConrUng,  for  the  plaintiffs  in  error,  cited  the  three  cases 
decided,  one  in  each  of  the  three  superior  Courts  at  West- 
minster, that  a  scire  facias  was  a  necessary  proceeding 
before  awarding  execution.  —  Rans/ord  v.  Bosanquet  {b), 
Whittenbury  v.  Law (c),  and  Cross  v.  Law{d),  {Alderson  B. 
mentioned  Harwood  v,  Law{e)), 

Buti,  who  was  called  on  by  the  Court,  adverted  to  the  dis- 
tinction between  introducing  new  parties,  and  merely  stating 
some  alteration  in  the  record  affecting  those  already  parties 
on  it.  He  conceded  that,  after  the  cases  cited,  he  could  not 
contend  that  a  suggestion  was  sufficient  to  charge  new 
parties. 

The  Court  (/)  expressed  their  opinion  that  there  could 
be  no  doubt  that  a  scire  facias  was  the  proper  course,  and 
gave  judgment  reversing  so  much  (g)  of  the  judgment 
below  as  related  to  the  award  of  execution. 
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1842. 
Ransforo 

V. 
BOSAMQVET. 


(a)  It  was  objected  that  the  plea 
had  neither  a  proper  comnience- 
roeot  or  conclusion.  Sired  v. 
Hapkinsonf  Cases  B.  R.  Hardw. 
345;  S.  C.  3  Str.  1055  was 
cited. 

(6)  3  P.  &  D.  998. 

(c)  6  Bing.  N.  C.  345;  S,  C.  8 
Scott,  661. 


Judgment  accordingly. 

(rf)  6  M.  &  W.  217. 

ie)  7  M.  &  W.  203. 

(/)  TmdalC.J.,  Erskine  md 
Maule  Js.  and  Parke,  Alderson, 
Gurney  and  "Rolfe  Bs. 

(g)  See  Street  v.  Hopkimon, 
Cases  B.  R.  Hardw.  345;  S.C.  2 
Sir.  1055. 


G. 


z2 


CASES  IN  THE  EXCHEQUER  CHAMBER, 


The  Durham   and    Sunderland   Railway  Company 
Feb^^^uh,  ^"^  ^'  ^-  *"^  S'  fo«sTER  V.  Thomas  Walker, 


Sv'/r^oner       ErROR  from   the   Queen's   Bench   on   a   bill   of    ex- 

against  a  Rail-  ceptions.      Case    by   reversioner.      Walker  the    plaintiff 

fW^entermg"^  (below)  stated  in  his  declaration,  that  certain  lands  situate 

and  making  a    in  PittingtoUi  in  the  county  of  Durham,  were  in  the   pos- 

railway  on  his  .  .  ,  i.         .         ,   .     ..^    . 

jand.  session  of  certain  tenants  thereof  to  the  plamtiff,  the  rever- 

Plea,  that,     ^j^^  thereof  ihen  aud  still  belonging  to  the  plaintiff,  yet  the 

version  of  the    defendants  wrongfully  and  injuriously  intending  to  injure 

plaintiff,  the 

dean  and  chapter  of  Durham  were  seised  in  fee,  and  by  indenture  between  them  and  the 
plaintiff  demised  to  the  plaintiff  tha  lands  in  question  for  a  term  ''  excepting  and  re- 
serving the  mines  under  the  same,  with  power  to  dig,  win  and  carry  away  the  said 
mines,  with  free  ingress,  egress  and  regress,  way-leave  and  passage  to  and  from  the 
same,  or  to  or  from  any  other  mines,  lands  and  grounds,  on  foot  and  on  horseback,  and 
with  carts  and  all  manner  of  carriages,  and  also  all  necessary  and  convenient  passages, 
conveniences,  privileges  and  powers  whatsoever,  for  the  purposes  aforesaid,  and  particu- 
larly of  laying,  making  and  granting  waggon  ways  in  and  over  the  last  mentioned  pre- 
mises or  any  part  thereof."  The  defendants  then  justified  the  making  the  railway  as  the 
servants  of  the  dean  and  chapter,  and  by  their  authority. 

Replication,  (admitting  the  seisin  in  fee  of  the  dean  and  chapter,  and  the  demise  to 
the  plaintiff,  and  that  he  had  no  other  title  except  under  such  demise),  de  injurift  &c. 
Issue  thereon. 

On  the  trial  it  appeared  that  the  Railway  Company  had  made  a  double  line  of  rail- 
way on  the  plaintiff's  land,  under  a  deed  executed  by  the  dean  and  chapter,  and  autho- 
rising the  Company  to  make  such  a  railway  for  the  conveyance  of  pauengtn^  goods, 
coaUt  wares  and  merchandize.  The  railway  was  constructed  for  the  purpose  of  convey- 
ing general  goods  and  passengers  as  well  as  coals,  but  had  not  been  actually  so  used, 
and  the  railway  was  not  more  than  was  necessary  for  the  carriage  of  the  coals  likely 
to  be  sent  along  it  from  the  country  with  which  it  communicated. 

The  judge  directed  the  jury  that,  if  they  thought  the  railway  was  made  for  other 
purposes  at  well  as  for  the  carriage  of  coals,  the  plaintiff  was  entitled  to  their  verdict. 

Held,  1.  That,  if  the  railway  was  such  a  railway  as  the  Company,  at  the  time  wheo 
it  was  made,  might  lawfully  make  for  the  purposes  for  which,  when  made,  they  might 
lawfully  use  it,  the  plaintiff,  as  reversioner,  had  no  ground  of  complaint  by  reason  of 
the  intention  of  the  Company  also  to  use  the  railway  for  other  purposes  for  which  they 
had  no  right  to  use  it,  and  that  the  direction  of  the  judge  was  wrong. 

2.  That  the  proper  construction  of  the  exception  clause  in  the  indenture  of  demise  by 
the  dean  and  chapter  to  the  plaintiff  was,  that  the  clause  gave  the  dean  and  chapter, 
not  a  general  power  of  making  ways  and  granting  way-leaves  for  all  purposes,  but  for 
the  limited  purpose  only  of  getting  the  excepted  minerals. 

That  the  right  possessed  by  the  dean  and  chapter  under  the  clause  as  lessors,  was 
not  the  subject  of  an  exceptitm,  as  it  was  no  parcel  of  the  thing  granted,  nor  of  a  re- 
servation, as  it  did  not  issue  out  of  the  thing  granted,  but  that  it  was  an  easement  newly 
created  by  way  of  grant  from  tlie  lessee,  and  that  it  was  to  be  taken  that  the  lease  was 
executed  hy  the  lessee,  although  it  was  not  stated  to  be  so. 

Ihat  the  proper  question  for  the  jury  was,  not  whether  the  railway  was  made  for 
other  purposes  as  well  as  for  the  carriage  of  coals  and  minerals,  but  whether  at  the  time 
when  the  road  was  made  it  had  become  necessary  or  expedient  for  the  Company  to  make 
a  road  for  the  purpose  of  getting  the  excepted  minerals,  and  if  so,  whether  the  road  ac- 
tually made  was  a  proper  road  for  that  purpose,  assuming  it  would  be  used  for  no  other 
purpose. 


V. 

Walk  EH. 
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the  plaiotiff  in  his  reversionary  interest  in  the  lands,  whilst 

tbej  were  in  possession  of  his  tenants,  and  wbiUt  the  plain-  _ 

ir  .  ...  .  .  T   ...    The  Durham 

tin  was  so  interested  therein,  to  wit,  on  the  1st  July,  18So,  and 

wrongfully  and  injuriously  &c.,  entered  and  dug  and  exca-    Sunderland 

JtvAILWAir 

▼atcd  &c.  Company 

Pleas,  I,  not  guilty. 

2.  Traversing  that  the  lands  were  in  the  possession  of 
the  plaintiflF's  tenants,  and  the  plaintiff's  reversion. 

3.  A  traverse  of  any  injury  to  the  plaintiff's  reversion. 

4.  Leave  and  licence. 

5.  That  before  the  supposed  reversion  in  the  declaration 
mentioned  of  the  lands  therein  mentioned,  or  any  of  them, 
or  any  part  thereof,  belonged  to  the  plaintiff,  and  before  and 
at  the  time  of  making  the  indenture  hereinafter  in  this  plea 
mentioned,  the  dean  and  chapter  of  Durham  cathedral  were 
and  from  thence  hitherto  have  been  and  still  are  seised  of 
the  said  lands  in  the  said  declaration  mentioned  in  their 
demesne  as  of  fee,  and,  being  so  seised  thereof,  heretofore, 
and  before  the  reversion  belonged  to  the  plaintiff,  and  before 
any  of  the  times  when  8&c.,  to  wit,  on  the  28th  day  of  Sep- 
tember, 1832,  by  a  certain  indenture  then  made  between 
the  dean  and  chapter  of  the  one  part,  and  the  plaintiff  of 
the  other  part,  and  which  indenture  was  then  sealed  with 
the  chapter  seal  of  the  said  dean  and  chapter,  the  said  dean 
and  chapter  for  them  and  their  successors  did  demise  unto 
the  said  William  Walker^  (the  plaintiff  below,)  his  executors, 
administrators  and  assigns,  amongst  other  things,  the  lands 
in  the  declaration  mentioned,  excepting  and  reserving  the 
woods,  underwoods,  and  trees  then  growing  or  thereafter 
to  grow  upon  the  demised  premises,  and  the  mines,  quarries 
and  seams  of  clay  within  and  under  the  same,  with  full  and 
free  authority  and  power  to  cut  down,  take  and  carry  away 
the  said  wood  and  trees,  and  to  dig,  win,  work,  get  and 
carry  away  the  said  mines,  quarries  and  seams  of  clay,  with 

free  ingress^  egress  and  regress^  way -leave  and  passage  to 
and  from  the  same,  or  to  or  from  any  other  mines^  quarries, 
seams  of  clay,  lands  and  grounds^  on  foot  and  on  horseback, 
and  with  carls  and  all  manner  of  carriages^  and  also  all 
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necessary  and  convenient  passages,  conveniences,  privileges 
and  powers  whatsoever,  for  the  purposes  aforesaid,  and  parti-- 
cularly  of  layings  making  and  granting  waggon  way  and 
waggon  ways  in  and  over  the  last  mentioned  premises  or 
any  part  thereof^  paying  reasonable  damages  for  spoil  of 
ground  to  be  thereby  done,  upon  the  adjudication  of  two 
indifferent  persons  to  be  chosen  by  the  parties,  always  ex- 
cepted and  reserved  to  the  dean  and  chapter,  their  succes- 
sors, grantees  or  assignees,  to  have  and  to  bold  the  premises 
by  the  saiil  indenture  demised  (except  as  in  the  said 
indenture  excepted)  unto  the  said  William  Walker,  his 
executors,  administrators  and  assigns^  from  the  second  day 
of  September  then  instant,  unto  the  full  end  and  term  and 
during  all  the  whole  term  of  twenty  one  years  thenceforth 
next  and  immediately  following,  fully  to  be  complete,  ended 
and  run,  yielding  and  paying  therefore  as  in  the  indenture 
is  mentioned. 

That  the  plaintiff,  by  virtue  of  the  said  demise,  afterwards, 
to  wit,  on  the  3rd  day  of  September,  in  the  year  last  afore- 
said, entered  into  and  upon  the  said  demised  premises,  and 
became  and  was  thereof  possessed  for  the  said  term  so  to 
him  thereof  granted  as  aforesaid.  That  the  plaintiff  from  the 
commencement  of  the  term  by  the  indenture  granted, 
hitherto  and  during  all  the  time  that  the  supposed  reversion 
in  the  declaration  mentioned  belonged  to  him  as  therein 
also  mentioned,  was  entitled  to  the  lands  in  the  declaration 
mentioned,  under  and  by  virtue  of  the  said  indenture,  and 
not  otherwise,  and  had  no  right  or  title  to,  or  estate  or 
interest  in  the  same,  otherwise  than  and  except  under  and 
by  virtue  of  the  said  indenture.  That  after  the  making  of 
the  indenture  and  during  the  term  thereby  granted,  on  the 
said  days  in  the  declaration  mentioned,  when  &c.,  the  de- 
fendants (below),  as  the  servants  and  by  the  command  of 
the  dean  and  chapter,  entered  into  and  upon  the  lands  in 
the  declaration  mentioned, and  in  which  8cc.,  for  the  purpose 
of  forming  and  making,  and  then  formed  and  made,  in  and 
upon  and  over  the  same  lands,  a  certain  road  or  way,  being 
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and  which  was  such  a  road  or  way  as  within  the  intent 
and  meaning,  could    and    might  be   made  by  virtue  and 
in  pursuance  of  the  exceptions  and  reservations   in   that 
behalf  contained  in  the  indenture.     That  continually  from 
the  time  of  making  the  road  or  way  so  made  as  aforesaid 
hitherto  the  dean  and  chapter  were  ready,  and  after  the 
time  of  making  the  last  mentioned  road  or  way,  and  the 
committing  of  the  supposed  grievances  in  the  declaration 
mentioned^  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  20th  day  of  July,  1636,  tendered  and  offered  to 
the  plaintiff  to  pay  him  according  to  the  last  mentioned 
indenture  in  that  behalf  reasonable  damages  for  spoil  of 
ground  done  by  means  of  the  premises  in  this  plea  men- 
tioned, upon  the  adjudication  of  two  indifferent  persons  to 
be  chosen  by  the  parties  according  to  the  said  indenture 
in  that  behalf,  and  then  requested  the  plaintiff  together  and 
along  with  the  dean  and  chapter  to  choose  and  appoint 
two  indifferent   persons  to  make  an  adjudication  in  that 
behalf,  but  that  the  plaintiff  then  wholly  refused  to  accept 
the  same,  or  to  choose  or  appoint  any   such    indifferent 
person  or  persons  for  the  purpose  of  making  an  adjudication 
in   that  behalf.     That  for  the  purpose  of  and  in  forming 
and  making  the  road  or  way  so  formed  and  made  as  afore- 
said, the  defendants,  as  the  servants  and  by  the  command 
of  the  said  dean  and  chapter  at  the  times  when  &c.,  in  the 
declaration  mentioned,  necessarily  and  unavoidably  entered 
the  lands  in  which  &c.,  and  dug  and  excavated  &c. 

That  by  means  of  the  premises  in  the  plea  mentioned, 
and  not  otherwise,  the  plaintiff  was  injured  in  his  rever- 
sionary estate,  which  are  the  same  supposed  grievances  in 
the  declaration  mentioned  8cc. 

Replication.     Issue  joined  on  the  three  first  pleas. 
To  the  fourth  plea,  de  injuria,  &c.     Issue  thereon. 
To  the  fifth  plea:  that  though  true  it  is  that  the  dean 
and  chapter  were  seised  in  fee  of  the  lands  in  the  declara- 
tion mentioned  as  in  the  fifth  plea  is  mentioned,  and  that 
the  indenture  above  mentioned   was  made  as  in  the  fifth 
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plea  IS  stated,  and  that  the  plaintiff  had  not  and  hath  not 
any  right  or  title  to  the  lands  in  the  declaration  mentioned, 
except  under  and  by  virtue  of  the  indenture  in  the  fifth  plea 
mentioned,  for  replication,  nevertheless,  de  injurisL,  &c. 
Issue  thereon. 

The  bill  of  exceptions  stated  that  the  case  was  tried 
before  CoHmanJ,,  at  the  Durham  summer  assizes,  18d7. 
The  plaintiff  (below)  gave  in  evidence  a  lease  from  the 
dean  and  chapter  to  himself  of  the  28th  September,  1832, 
being  the  same  lease  as  that  mentioned  in  the  last  plea, 
whereby  the  dean  and  chapter  demised  to  him  (the  plaintiff, 
Walker)  the  lands  in  the  declaration  mentioned  for  twenty- 
one  years,  from  the  2d  September,  1832,  and  which  inden- 
ture contained  the  exception  as  set  out  in  the  6rth  plea. 

The  bill  of  exceptions  also  set  out  a  memorandum, 
reciting  that  the  trustees  of  the  Marquis  of  Londonderry 
had  taken  of  Walker  (the  plaintiff  below)  the  lands  in  the 
declaration  mentioned  for  a  term  of  nine  years  from  the 
18th  October,  1834,  also  a  notice  from  Walker  to  the  Dur- 
ham and  Sunderland  Railway  Company  to  stop  their  works 
on  the  lands  in  question,  until  an  arrangement  for  compen- 
sation had  been  come  to. 

The  plaintiff  proved  that  the  Forsters,  as  the  engineers 
of  the  Durham  and  Sunderland  Railway  Company,  had 
entered  upon  the  land  in  the  occupation  of  the  trustees  of 
the  Marquis  of  Londonderry  as  his  tenants,  and  made 
embankments  for  the  purpose  of  forming  a  railway  thereon; 
that  the  railway  in  that  part  of  it  was  in  an  unfinished  state, 
and  had  not  been  used,  but  that,  from  a  point  further  from 
Durham  and  nearer  to  Sunderland  than  the  plaintiff's  land, 
the  railway  was  finished  down  to  Sunderland,  and  that  a 
coach  conveying  passengers  travelled  daily  all  along  such 
finished  part  of  the  railway. 

The  defendants  relied  upon  the  act  incorporating  the 
Company,  the  4  &  5  fVilL  4,  c.  xcvi.  (local,  personal  and 
public),  intituled  *'  An  Act  for  incorporating  certain  Persons 
for  the  Carriage  of  Goods  and  Commodities  by  means  of  a 
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Railway  from  the  city  of  Durham  to  Sunderland  near  the 
Sea,  with  a  Branch  to  join  the  Hartlepool  Railway,  in  the 
Township  of  Haswell,  all  in  the  County  of  Durham,"  by 
one  clause  of  which  the  Company  were  authorised  to  con- 
tract with  any  ecclesiastical  corporation  for  leases  to  the 
Company,  for  any  term  not  exceeding  ninety-nine  years,  of 
any  tenements  within  (amongst  other  places)  the  parish  of 
Pittington  aforesaid,  where  the  lands  of  the  plaintiff  were 
situated.     They  also  gave  in  evidence  an  indenture  of  the 
21st  March,  1833,  by  which  the  dean  and  chapter  of  Dur- 
ham did  demise  and  confirm  unto  the  Durham  and  Sunder- 
land Railway  Company  full  and   free  liberty,  power  and 
authority,  to  enter  upon  (amongst  other  lands)  the  lands 
demised  to  the  plaintiff,  and  to  make  thereon  one  double 
main  road  or  way,  as  therein  described,  and  from  time  to 
time  to  alter,  change  or  divert  the  same  main  road  or  way, 
as  occasion  should  require,  or  the  Company  should  think 
proper  or  deem  expedient  or  more  convenient,  with  the 
consent  of  the  dean  and  chapter;  and  also  full  power  and 
authority  to  use  and  to  grant  and  authorise  the  use  of  the 
roads  or  ways   and  premises  thereby  demised  for  the  con- 
veyance of  passengers,  coals,  goods,  wares,  merchandise, 
and  other  commodities,  by  any  mode  of  conveyance  what- 
soever, whether  of  present  use  or  future  invention.     They 
then  gave  evidence  as  to  the  compensation  offered  by  them 
for  spoil  of  ground,  and  that  the  railway  of  the  Company 
then  in  progress  over  the  plaintiff's  land  was  well  calculated 
for  carrying  on  a  traffic  in  coals  from  several  collieries  to 
the  westward  in  the  county  of  Durham,  and  that  in  that 
part  of  the  county  there  were  extensive  coal  fields,  and  that 
the  railway  was  properly  formed  for  carrying  coals  from 
those  districts  down  to  the  sea;  that  there  would  be  an 
ample  traffic,  for  the  railway  was  a  double  line,  and  a  double 
line  was  absolutely  necessary  for  the  conveyance  of  coals 
from  that  district;  that  the  same  line  which  would  carry 
coal  waggons  would  also  convey  passengers  or  waggons 
with  goods,  and  that,  if  the  railway  were  completed,  and 
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passengers  were  also  carried  upon  it,  this  would  increase 
the  wear  and  tear  of  the  railsi  but  that  there  would  be  no 
other  difference. 

The  learned  judge  left  the  question  to  the  jury,  whether 
or  not  the  said  railway  was  made  and  constructed  over  the 
land  of  the  plaintiff  for  other  purposes  than  the  conveyance 
of  coals  and  other  minerals,  and  did  then  and  there  declare 
and  deliver  his  opinion  to  the  jury  on  the  said  trial,  that  if 
they  found  that  the  railroad  so  made  on  the  said  land  of  the 
plaintiff  was  made  for  other  purposes  as  well  as  for  the  car- 
riage of  coals  or  other  minerals,  it  was  not  such  a  road  as 
could  or  might  be  made  by  virtue  and  in  pursuance  of  the 
said  exceptions  and  reservations  contained  in  the  said  inden- 
ture, notwithstanding  the  form  and  structure  of  the  railway 
was  fit  and  proper  for  the  carriage  of  coals  and  minerals, 
and  thereupon  the  said  justice  then  and  there  directed  the 
jury  to  find  their  verdict  for  the  plaintiff  on  the  said  last 
issue,  if,  upon  the  evidence  adduced  on  the  said  trial,  they 
thought  that  the  said  railway  was  so  made  for  the  purpose  of 
carrying  passengers  and  goods  as  well  as  for  the  carriage 
of  coals  and  minerals. 

Exception:  **  that  the  direction  of  the  justice  was  erro- 
neous, and  that  he  ought  to  have  declared  his  opinion  to 
the  jury  that,  if  the  form  and  construction  of  the  said  rail- 
road, so  made  on  the  land  of  the  said  Wm.  Walker,  were  fit 
and  proper  for  the  carriage  of  coals  and  other  minerals,  it 
was  such  a  railroad  as  could  and  might  be  made  by  virtue 
and  in  pursuance  of  the  said  exceptions  and  reservations 
contained  in  the  said  indenture,  and  with  that  declaration 
of  his  opinion  and  direction  ought  to  have  directed  the  ver- 
dict for  the  plaintiff  on  all  the  issues." 

The  case  was  argued  in  last  Michaelmas  Vacation  (Nov. 
29),  before  Tindal  C.  J.,  Colfman  and  Maule  Js.,  Lord 
AbiHger  C.  B.,  and  Parke  and  Rolfe  Bs. 


Addison,  for  the  plaintiff  in  error.     The  learned  judge 
misdirected  the  jury  in  telling  them  to  find  for  the  defend- 
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ant  if  they  thought  that  the  railway  was  made  for  the  car-         i849. 
riage  of  passengers  and  goods  as  well  as  for  the  carriage  of  «,.  ^**T^^^^ 
coals  and  minerals.   For,  first,  the  dean  and  chapter,  in  the  and 

indenture  of  demise  to  the  plaintiff,  had  reserved  themselves    ^r'^'Jlw^y  ^ 
full  power  to  grant  way-leaves  for  all  purposes.     2.  Even      Company 
if  they  could  grant  way-leaves  for  the  carriage  of  coals  and      Walker. 
minerals  only,  still,  if  the  railway,  for  the  making  of  which 
this  action  is  brought,  was  made  for  the  carriage  of  coals 
and  minerals,  and  was  properly  constructed  for  that  pur- 
pose, it  was  a  railway  authorised  by  the  indenture;  not- 
withstanding that  it  might  be  intended  to  use  the  way  for 
the  carriage  of  other  things  also. 

1.  There  is  nothing  in  the  clause,  by  which  the  minerals 
are  excepted  to  the  dean  and  chapter,  the  lessors,  to  restrict 
their  power  of  granting  ways  merely  for  the  purpose  of 
getting  the  minerals  excepted,  for  the  power  of  granting 
way-leaves  is  ^*  for  the  purposes  aforesaid,"  and  the  pur- 
poses aforesaid  are  "  to  and  from  the  same,  or  to  or  from 
any  other  mines,  quarries,"  &c.  This  power,  which  the 
lessors  have  reserved,  is  not  legally  a  reservation ;  "  for  it 
is  not  any  new  thing  reserved  out  of  that  which  they  had 
granted  before ;"  nor  is  it  legally  an  exception,  for  ''  it  is 
not  part  of  the  thing  granted,  and  of  a  thing  in  esse  at  the 
time:"  Shepp.  Touch.  80;  fVickham  v.  Hawker  (a).  Doe 
d.  Douglas  v.  Lock  (b).  It  is  properly  a  grant  by  the  lessee 
to  the  lessors;  and, as  a  grant,  is  to  be  taken  most  strongly 
against  the  grantor. 

2.  But,  even  if  the  clause  is  to  be  limited  to  ways  made 
for  the  purpose  of  carrying  minerals,  the  direction  was 
wrong;  because,  if  the  railway  was  fit  for  that  purpose,  the 
intention  to  use  it  for  another  purpose  would  not  make  the 
defendants  wrong-doers.  An  illegal  intention  or  claim  at 
the  time  of  executing  a  legal  authority  will  not  prejudice : 
The  Governor,  S^c.  of  the  Poor  of  Bristol  v.  Wait  (c),  Bless- 

(a)  7  M.  &  W.  6S.  (c)  1  A.  &  E,  264;  S,  C.  3  N. 

(5)  «  A.  &  £.  705;  S. C.  4  N.      &  M.  359. 
&  M.  807. 
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ley  V.  Sloman  («),  Shorland  v.  Guvelt  (&)•  **  I  take  it  to  be 
perfectly  clear  and  settled  law,  that  if  a  man  has  a  legal 
authority,  by  writ  or  otherwise,  to  do  all  that  he  does,  it  is 
quite  immaterial  whether  he  intends  to  use  that  authority 
or  not,  or  even  declares  that  he  does  not  intend  to  use  it. 
If  he  is  authorised  by  a  writ,  or  in  any  way,  to  do  a  par- 
ticular thing,  and  he  does  it  in  the  manner  in  which  he  is 
authorised,  he  does  it  by  authority  of  the  writ,  or,  which  is 
the  same  thing,  '  under  and  by  virtue  or  by  force'  of  the 
writ:"  per  Parke  J.  in  Lucas  v.  NockeUs(c\  Whatever 
may  have  been  the  intention,  the  railway  has  never  actually 
been  used  for  the  purposes  said  to  be  illegal. 

Even  if  a  mere  illegal  intention  could  make  the  defend- 
ants wrong-doersy  the  plaintiff  should  have  new  assigned, 
instead  of  replying  de  injuria,  &c.:  Mellor  v.  Walker  {d). 
'*  It  is  quite  clear  that  all  acts  done,  which  make  the  party 
unjustifiable  under  the  authority  of  the  law,  and  a  tres- 
passer ab  initio,  cannot  be  given  in  evidence  under  the 
general  traverse,  but  must  be  specially  replied :"  per 
Parke  J.  in  Luca$  v.  Nockells  (e). 


W.  //.  WaisoH  contrd.  The  clause  in  question  admits  of 
four  different  constructions.  That  the  deed  gives  the  dean 
and  chapter  power  to  make  ways  and  grant  way-leaves — 

1.  For  the  purpose  of  getting  the  excepted  minerals: 

2.  For  the  purpose  of  carrying  their  own  minerals,  al- 
though the  produce  of  other  mines  belonging  to  themselves, 
and  not  of  the  excepted  mines : 

3.  For  the  purpose  of  carrying  minerals  from  any  mines 
whatsoever: 

4.  For  any  purpose  whatsoever. 

It  is  submitted  for  the  defendant  in  error  that  the  first  is 
the  right  construction. 


(«)  3  M.  &  W.  40. 
(6)  5B.&  C.  485;  5.  C.  8  D. 
&  R.  257. 

(c)  10  Bing.  in. 


(rf)  2  Wins.  Saund.  5  e,  (end  of 
note  (3). 

(e)  10  Bing.  176. 
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The  clause  is  to  be  construed  as  an  exception.     The 
minerals  are  excepted,  and  what  follows  is  merely  by  way 
of  accessory  to  the  exception.  The  clause  cannot  be  treated 
as  a  grant  by  the  lessee,  for  it  does  not  appear  that  the 
lessee  executed  the  indenture ;  and  the  privilege  claimed 
cannot  be  created  except  by  deed :  Year  Book,  Hen.  7f 
foK  86,  cited  in  Wickham  v.  Hatx:ker(a)i  HtwUns  v.  Ship- 
pam  (6).     Treating  the  clause  therefore  as  an  exception,  it 
is  to  be  construed  against  the  lessor.     *'  Every  reservation 
and  exception  shall  be  taken  strict^  against  the  lessor,  and 
beneficially  to  the  lessee,  because  every  reservation  charges 
and  encumbers  the  land  demised  ;  and  the  words  of  reser- 
vation are  the  words  of  the  lessor,  and  the  reservation  is 
his  act,  and  therefore  shall  not  be  extended  beyond  the 
words:"  Lofield's  case(c);    Skepp.  Touch.   100;  Earl  of 
Cardigan  v.  Armitage  {d) ;  Bullen  v.  Denning  (e).   Another 
rule  also  may  be  applied  in  the  construction  of  this  deed  : 
"  Wheresoever  the  words  of  a  deed,  or  of  a  party  without 
deed,  may  have  a  double  intendment,  and  the  one  stands 
with  law  and  right,  and  the  other  is  wrongful  and  against 
it,  the  intendment  that  stands  with  law  shall  be  taken :"  Co. 
Liu.  4£a,  183  b. 

1.  The  true  construction  is,  that  the  lessor  reserved  to 
himself  a  right  of  way  and  of  granting  way-leaves,  for  the 
limited  purpose  of  getting  the  excepted  minerals.  The 
substance  of  the  exception  is  the  minerals,  and  what  follows 
is  merely  subservient  to  the  purpose  of  getting  them,  viz* 
**wiih,*' — not  '*and*' — '*  to  or  from  the  same,  or  to  or  from 
any  other  mines,  &c.  and  also  all  necessary  and  convenient 
passages,  conveniences,  privileges  and  powers  whatsoever, 
for  ike  purposes  aforesaid,  and  particularly  of  laying,  making 
and  granting  waggon  ways  in  and  over  the  last-mentioned 
premises,  or  any  part  thereof,"  &c.  The  words  ''purposes 
aforesaid"  govern  the  whole  clause.     What  are  the  pur- 
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(a)  7  M.  &  W.  79. 
(6)  5  B.  &  C.  2S2 ;  5.  C.  7  D. 
&  R.  783. 
(e)  10  Rep.  106  b. 


((/)  2B.  &C.i07;  S.  C.  3D. 
&  R.  414. 

(e)  5  B.  &C.  849;  S.  C.  8  D. 
&  R.  657. 
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poses  aforesaid  ?    The  getting  at  the  excepted  minerals. 
In  Dand  v.  Kingscote  (a)  a  similar  point  was  considered. 

2.  If  the  way-leave  is  irrespective  of  the  particular  mine- 
rals excepted^  it  must  at  least  be  confined  to  other  lands  of 
the  dean  and  chapter.  A  way-leave  over  the  land  of  another, 
and  not  to  or  from  the  land  of  the  claimant,  but  altogether 
irrespective  of  it,  and  not  de6ned  as  to  the  locus  &  quo 
and  ad  quem,  is  not  favoured  bj  law :  Y.  B.  2 1  Edw.  3, 
fol.  2,  pi.  5:  Fitz.  Nat.  B.(ft),  183,  N,  and  note  (a);  Br. 
Ab.  Chimyne,  pi.  7;  Godley  v.  Friih  (c),  Alban  v.  Broun- 
sall(d),  Burton's  Real  Property,  432(6).  Such  a  way  in 
gross,  it  seems,  is  merely  personal  to  the  grantee,  and  does 
not  extend  to  his  servants :   Wichham  v*  Hawker  (f), 

3.  At  all  events  the  clause  extends  to  lands  ejusdem 
generis  with  the  lands  demised,  that  is  to  mineral  lands. 
This  was  the  construction  put  by  the  Vice-Chancellor  upon 
a  clause  identical  with  the  present  in  Farrow  v.  Vansittart 
and  others  and  the  Dean  and  Chapter  of  Durham  {g). 
There,  the  Vice-Chancellor,  in  granting  an  injunction  to 
restrain  the  dean  and  chapter,  who  were  the  plaintiff's 
lessors,  and  the  other  defendants^  who  were  the  licencees 
of  the  dean  and  chapter,  from  proceeding  to  make,  on  the 
lands  demised,  a  railway  for  the  purpose  of  conveying  pas- 
sengers and  general  merchandise,  made  the  following  obser- 
vations: **  Now  the  purposes  aforesaid  are  those  of  carrying 
away  the  wood  and  trees  and  the  produce  of  the  mines, 
quarries  and  seams  of  coal,  and  having  ingress,  egress  and 
regress,  and  passage  to  and  from  the  same,  that  is,  from 
the  places  where  the  mines  may  be  situate.  It  is  obvious 
to  me  that  the  dean  and  chapter  did  not  intend  to  reserve 
to  themselves  the  unlimited  right  of  making  roads  and  ways 
of  any  description,  and  in  any  direction,  for  all  purposes 
whatever,  but  that  the  power  of  making  ways,  which  is 


(a)  6  M.  &  W.  174. 
(6)  9th  ed. 

(c)  Yelv.  159. 

(d)  Yelv.  163. 


(e)  5th  ed. 

(y)7M.&W.  78. 

(g)  1  Railway  Cases,  602. 


V. 

Walkeb. 
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feserved,  is  a  power  with  reference  to  what  precedes  it, 
namely,  that  of  going  to  and  from  their  own  mines,  including 
the  case  of  mines  of  other  persons,  as  to  which  it  might  be  and 

advantageous  to  them  to  give  a  passage  for  the  coals  and  ^^^bri^and 
minerals  of  those  persons  over  their  own  lands.  That  such  Company 
was  the  meaning  of  the  reservation  clause  I  can  well  under- 
stand :  but  it  is  clearly  not,  as  it  appears  to  me,  a  power 
reserved  of  making  ways  generally;  and, if  they  had  intended 
to  reserve  to  themselves  the  more  extensive  power,  it  would 
have  been  easy  to  have  expressed  that  in  unambiguous  lan- 
guage. That  has  not  been  done."  And  the  Lord  Chan- 
cellor appears  to  have  been  of  the  same  opinion  with  the 
Vice  Chancellor. 

4.  The  remaining  construction,  that  the  dean  and  chapter 
reserved  to  themselves  and  their  grantees  a  way  over  the  de- 
mised lands  for  all  purposes  whatsoever,  would  destroy  the 
subject-matter  of  the  demise.  The  application  of  land  to 
a  railway  amounts  to  an  ouster  of  any  previous  occupier. 
Doe  d.  Waivfi  v.  Hom{a).  The  Court  will  not  construe  the 
reservation  so  as  to  lead  to  such  a  result.  There  are  analo- 
gous authorities  as  to  rights  of  common,  where  the  Court 
has  refused  to  suppose  a  reservation  by  the  lord  of  a  power 
which  would  enable  him  to  annihilate  the  tenant's  right  of 
common:  Badger  v.  Ford{b\  Arlett  v.  Ellis (c). 

If  any  one  of  the  three  first  constructions  is  right,  the 
summing  up  of  the  learned  judge  was  right.  It  was  not 
shewn  that  the  railway  was  made  for  the  purpose  of  going 
to  or  from  any  mine,  or  that  there  was  any  coal  or  other 
mineral  which  could  be  gotten,  or  that  the  railway  was 
necessary  for  the  above  purposes.  In  Dand  v.  Kingscote  {d) 
the  plaintiff  succeeded  on  the  third  plea,  because  the  alle- 
gation that  the  way  in  question  was  convenient  and  neces- 
sary, at  the  time  when  it  was  made,  was  not  proved.  If  this 
plea  involves  the  same  allegation,  it  was  not  proved ;  if  it 


(a)  3  M.  &  W.  333,  and  5  M.  & 
W.5d4. 
(6)  S  B.  &  Aid.  153. 


(c)  7B.  &C.  346;  5.C.  9  D. 
&  R.  897. 

{d)  6  M.  &  W.  174. 
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does  not|  it  is  a  bad  plea.  It  is  not  contended  that  the 
Company  must  have  actually  got  the  coal  before  the  railway 
could  be  made,  but  there  must  be  at  least  the  opportunity 
of  getting  it.  The  direction  of  the  learned  judge  was  right 
also  with  reference  to  the  words  in  the  plea,  that  the  rail- 
way was  ''  such  a  way"  as  might  be  made  within  the  reser- 
vation,  for,  if  it  was  a  railway  for  the  double  purpose  of 
carrying  passengers  as  well  as  minerals^  it  was  not  such  a 
way.  This  again  leads  to  another  objection  to  the  plea,  for 
the  allegation  that  the  way  was  "  such  a  way"  as  might  be 
made,  does  not  amount  to  more  than  an  allegation  that  the 
way  was  ''similar"  to  a  way  within  the  reservation. 

It  was  not  necessary  for  the  plaintiff  to  new  assign. 
The  way  set  up  is  a  way  for  the  double  purpose  of  carrying 
coals  and  passengers,  and  the  plaintiff  by  his  replication 
denies  the  right  to  such  a  way,  for  he  denies  that  the  way 
made  was  within  the  exception,  and  the  plea  may  be  treated 
as  if,  instead  of  saying  the  way  made  was  within  the  exception, 
it  had  said  that  the  way  made  was  for  coals  and  passengers. 
In  Cowling  v.  Higginson{a)y  to  a  declaration  in  trespass, 
there  was  a  plea  of  a  right  of  way  for  certain  occupiers  to 
pass  with  carriages,  &c.  at  their  pleasure,  and  the  replication 
traversed  the  right,  and  it  was  held  that  the  plaintiff  might 
shew  that  the  defendant  had  a  right  of  way  for  carriages  for 
certain  purposes  only,  and  not  for  all,  and  that  he  was  not 
compelled  to  new  assign.  The  defendant  in  this  case  had 
to  establish  the  right  to  make  a  way  for  all  the  purposes  for 
which  it  was  made.  He  cited  also  Jackson  v.  Stacey  (A), 
Dreweil  v.  Tuwler(jc),  Marquis  of  Stafford  v.  Coyney((d). 


Addison  in  reply.  As  to  the  objection  that  the  lessee 
does  not  appear  to  have  sealed,  and  therefore  that  the  way- 
leave  cannot  be  treated  as  a  grant  by  the  lessee,  the  objec- 
tion is  cured  by  the  pleading  over  and  the  verdict:  Vivian 


(a)  4  M.  &  W.  245. 
(6)  Holt,  N.  P.  455. 


(c)  3  B.  &  Ad.  735. 
\d)  7  B.  &  C.  257. 
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▼.  Champion  {a);  and  the  lessee,  who  has  assented  to  the 
deed,  would  be  bound  though  he  had  not  sealed :  Com.  Dig. 
Fait,  (C  2). 

The  old  cases  cited  to  shew  that  a  man  cannot  have  a  way 
in  gross,  merely  shew  that  he  could  not  have  the  particular 
remedies  by  assise  of  nuisance,  or  a  quod  permittat  proster- 
uere  for  an  obstruction  to  it.  In  Farrow  v.  Vansittart  (A), 
the  Lord  Chancellor  declined  to  give  any  opinion  on  the 
construction  of  this  clause,  saying  it  was  for  a  court  of  law. 

The  objections  to  the  plea  are,  if  good,  a  ground  for 
special  demurrer  only. 

Cur.  adv.  vuU. 
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TiNDAL  C.  J.  now  delivered  the  judgment  of  the  Court 
as  follows : — This  was  an  action  on  the  case,  brought  by 
Wm.  Walker  (the  defendant  in  error)  against  the  Durham 
and  Sunderland  Railway  Company,  and  two  of  their  ser- 
vants, wherein  he  complained  of  an  injury  to  his  rever- 
sionary interest  in  certain  lands  at  Pittington,  in  the  county 
of  Durham,  in  the  possession  of  his  tenants,  by  reason  of  the 
Company  having  cut  and  formed  a  railway  through  those 
lands. 

The  defendants  below  pleaded,  by  way  of  justification, 
that  the  dean  and  chapter  of  Durham  being  seised  in  fee 
of  the  lands  in  question,  by  an  indenture  of  lease,  dated 
tbe  28th  day  of  September,  1832,  demised  the  same  to  the 
plaintiff  below  for  a  term  of  twenty-one  years,  from  the 
2d  day  of  September  then  instant,  subject  to  certain  yearly 
rents  thereby  reserved,  and  with  an  exception  and  reserva- 
tion of  the  mines  and  minerals,  and  of  certain  rights  of  way, 
and  of  granting  way  leave,  which,  on  the  part  of  the  plain- 
tiffs in  error,  it  was  contended,  enabled  the  dean  and  chap- 
ter to  authorise  them  to  make  the  railway  in  question.  The 
plea  then  avers  that  the  plaintiff  has  no  title  to  the  land, 
except  under  that  demise,  and  goes  on  to  state  that  the 


{a)  2  Ld.  Rayra.  1185. 
VOL.  II.'»*-0.  D. 


(6)  1  Railway  Cases,  603. 
A  A 
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defendants,  the  Forsters,  as  the  servants  of  the  dean  and 
chapter,  and  by  their  authority,  entered  upon  the  lands  and 
formed  the  railway  across  the  same,  such  railway  being  a 
way  which,  under  the  exception  and  reservation  contained 
in  the  deed,  the  dean  and  chapter  had  power  to  make. 

To  this  plea  the  plaintiiF,  admitting  the  seisin  in  fee  of 
the  dean  and  chapter,  and  the  demise  to  the  plaintiff,  and 
admitting  that  he  had  no  title  except  as  lessee  under  that 
demise,  replied  "  de  injuria  absque  residuo  causae/' 

The  cause  was  tried  before  Mr.  Justice  Coliman,  at  the 
Durham  summer  assizes,  1837.  On  the  trial  the  plaintiff 
gave  in  evidence,  amongst  other  things,  the  lease  set  out  in 
the  plea,  and  the  exception  and  reservation,  on  which  the 
Company  relied,  appeared  to  be  in  the  following  words. 
(His  lordship  then  read  the  exception.) 

The  defendants  then  gave  in  evidence  a  deed  under  the 
seal  of  the  dean  and  chapter,  authorising  them  to  make  a 
double  line  of  railway  across  the  lands  in  question,  and  to 
use  the  same  for  the  conveyance  of  passengers,  goods, 
coals,  wares  and  merchandise,  and  it  was  proved  that,  in 
pursuance  of  that  authority,  the  Company  had  formed  a 
double  line  of  railway  through  a  very  considerable  line  of 
country,  including  the  lands  in  question. 

Evidence  was  given,  on  the  part  of  the  plaintiff,  to  shew 
that  the  railway  was  constructed  for  the  purpose  of  being 
used  for  the  conveyance  of  goods  and  passengers  as  well  as 
of  coals  and  minerals;  and  on  the  part  of  the  defendants,  to 
shew  that  the  railway  was  not  more  than  was  necessary  for 
the  carriage  of  the  coals  and  minerals  likely  to  be  sent  along 
it  from  the  western  part  of  the  county,  with  which  it  com- 
municated. 

Upon  this  evidence  the  learned  judge  declared  his  opi- 
nion to  the  jury,  that,  if  the  railway  was  made  for  other 
purposes  as  welt  a%  for  the  carriage  of  coals  and  minerals, 
it  was  not  such  a  road  as  could  be  made  in  pursuance  of 
the  exceptions  and  reservations  contained  in  the  indenture 
of  demise;  and  he  directed  them  that,  if  they  thought  the 
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railway  was  so  made  for  such  other  purposes  as  well  as  for 
the  carriage  of  coals  and  minerals,  then  they  ought  to  find 
a  verdict  for  the  plaintiff. 

To  this  direction  the  counsel  for  the  defendants  excepted, 
and  the  question  for  our  decision  is,  whether  the  direction 
of  the  learned  judge  was  right.    And  we  think  it  was  not. 

The  injury  of  which  the  plaintiff  complains  is  not  a  tres- 
pass affecting  his  possession  of  the  land  in  question,  for  he 
19  not  in  possession  at  all;  but  it  is  the  injury  to  the  inhe- 
ritance occasioned  by  the  defendants  having,  as  he  alleges, 
wrongfully  made,  across  the  lands  of  his  tenants,  a  railway, 
which  they,  the  defendants,  were  not  warranted  in  making, 
thereby  lessening  the  value  of  his  reversion.  Now  if  the 
railway  is  such  a  railway  as  the  defendants,  at  the  time  when 
it  was  formed,  might  lawfully  make,  for  the  purpose  for 
which  when  made  they  might  lawfully  use  it,  the  plaintiff 
can  have  no  ground  of  complaint  by  reason  of  the  intention 
of  the  defendants  also  to  use  it  for  other  purposes  for  which 
they  have  no  right  to  use  it.  Such  an  unwarranted  use  of 
the  railway,  if  afterwards  put  in  execution,  may  entitle  the 
tenants  in  possession  to  maintain  an  action  of  trespass,  but 
the  mere  intention  to  commit  such  a  trespass  is  no  injury 
to  the  reversioner,  and  we  therefore  think  that  the  direction 
of  the  learned  judge  was  incorrect. 

The  proper  question  for  the  jury,  as  it  appears  to  us,  was, 
not  whether  the  railway  was  made  for  other  purposes  as 
well  as  for  the  carriage  of  coals  and  minerals,  but  whether 
it  was  such  a  railway  as,  at  the  time  when  it  was  made,  it 
was  reasonable  and  proper  to  make  for  the  purposes  for 
which  it  was  lawful  to  make  it,  and  for  those  purposes  only. 

This  being  so,  it  follows  of  necessity  that  a  venire  de 
novo  must  be  awarded. 

But  it  would  be  a  very  unsatisfactory  decision  of  this  case, 

if  we  were  simply  to  award  a  venire  de  novo,  without  at  the 

same  time  declaring  our  construction  of  the  deed  as  to  the 

purposes  for  which  the  dean  and  chapter,  or  those  who 

claim  under  them,  ar6  thereby  authorised  to  make  a  railway. 

A  A  2 
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That  18  a  question  of  law  to  be  decided  by  the  Court,  after 
the  decision  of  which  there  can  be  no  difficulty  in  putting 
the  case  properly  before  the  jury. 

Now  on  the  argument  of  this  case,  four  different  con- 
structions of  the  clause  in  question  were  suggested : 

First,  it  was  said  that  the  meaning  was  to  reserve  to  the 
dean  and  chapter  an  unlimited  power  of  granting  way- 
leavesi  over  all  or  any  part  of  the  lands  demised,  without 
any  restriction  whatever  as  to  the  uses  to  which  the  ways 
should  be  applied. 

Secondly f  if  that  were  considered  too  wide  a  construction, 
then  it  was  contended  that  the  clause  authorised  the  grant- 
ing of  way-leaves  for  the  purpose  of  carrying  coals  and 
minerals  from  whatever  mines  they  might  have  been  raised 
and  gotten. 

Thirdly,  it  was  argued  that  at  all  events  the  dean  and 
chapter  had,  under  the  reservation,  the  power  of  granting 
way-leaves  for  the  transport  of  their  own  mines  and  mine- 
rals|  whether  raised  from  under  the  lands  demised  or  from 
under  any  other  lands. 

And  fourthly,  it  was  contended  that  the  deed  in  fact  gives 
no  power  to  the  dean  and  chapter,  except  that  of  making 
ways,  and  granting  way-leaves  for  the  purpose  of  getting  the 
coal  and  minerals  excepted  in  the  demise. 

The  important  question  for  our  decision  is,  which  of 
these  constructions  ought  to  be  adopted,  and  we  are  all  of 
opinion  that  the  fourth,  which  is  the  most  limited  construc- 
tion, is  the  correct  one,  and  that  the  only  right  reserved  to 
the  dean  and  chapter  under  the  clause  in  question,  is  that 
of  making  and  granting  the  right  of  making  ways  over  the 
demised  lands  for  the  purpose  of  getting  the  excepted 
wood,  mines  and  minerals. 

The  exception  is  of  "  all  woods,  underwoods  and  trees, 
growing  or  to  grow  on  the  demised  premises^  and  of  all  mines, 
minerals  and  seams  of  clay  within  and  under  the  same,  with 
full  power  to  cut  down  and  carry  away  the  trees,  and  to  dig, 
win  and  carry  away  the  mines,  quarries,  and  seams  of  clay. 


V. 

Walker. 
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with  free  ingress,  egress  and  regress  way^eave  and  passage  to        1843. 

and  from  the  same**    If  the  words  of  the  exception  had  ^  "^'^^^ 

The  Durham 
Stopped  here,  it  would  have  been  quite  clear  that  the  right  and 

of  way  intended  was  only  a  right  of  way  for  the  purpose  of  ^^^j^^w^at^ 

getting  the  trees  and  minerals  excepted.     It  would  in  truth      Compavt 

have  been  like  the  words  immediately  preceding,  viz.  '*  with 

power  to  dig,  win,  get  and  carry  away**  nothing  more  than 

what  the  law  would,  if  necessary,  have  given  as  incident  to 

the  exception,  a  right  of  passing  to  and  fro  for  the  purpose 

of  making  the  exception  available.     But  the  language  of 

the  exception  goes  on  further,  viz,  "  or  to  or  from  any  other 

mines^  quarries,  seams  of  clay,  lands  and  grounds^  on  foot  or 

on  horseback  i^c.,and  also  all  necessary  and  convenient  ways, 

privileges  and  powers  whatsoever,  for  the  purposes  aforesaid, 

and  particularly  of  laying,  making  and  granting  waggon 

ways  in  and  over  the  said  premises  or  any  part  thereof  S^c,** 

These  are  the  words  which  create  the  doubt.  Are  they 
introduced  for  the  purpose  of  securing  to  the  dean  and 
chapter  a  general  right  of  way  and  of  granting  way-leaves 
over  the  demised  lands  for  purposes  other  than  that  of 
getting  the  matters  excepted,  or  are  they  confined  to  that 
object  alone  ?  We  have  already  stated  that  we  think  they 
are  confined  to  the  latter  object. 

The  things  excepted  are  the  trees  and  minerals,  and  we 
consider  all  which  follows  as  mere  accessaries  to  the  ex- 
ception. The  word  ''  with**  must  be  taken  to  mean  ''  and 
as  incident  thereto,**  so  that  the  passage  must  be  read  as  if 
it  was  framed  thus : — Excepting  the  trees,  mines  and  mi" 
nerals  and,  as  incident  thereto,  full  power  to  cut  down  &c. 
the  trees,  and  dig,  work,  and  carry  away  the  mines  &c.  and, 
as  incident  to  such  Egging  &c.  free  ingress,  way-leave  8cc. 
to  and  from  the  lands  demised,  and  to  and  from  any  other 
lands  and  grounds.  And  also  all  convenient  ways,  privi- 
leges and  powers  whatever  for  the  purposes  aforesaid,  (i.  e, 
for  the  purpose  of  getting  the  excepted  trees,  mines  and 
minerals,)  and  particularly  the  power  of  making  and  granting 
ways  and  way-leaves  for  those  purposes.     Neither  the  way- 
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leave  to  and  from  the  mines*  in  and  under  the  lands  demised^ 
nor  the  way-leave  to  and  from  other  lands  and  grounds, 
purports  to  be  excepted  or  reserved  as  a  distinct  matter  of 
exception  or  reservation.  Both  the  one  and  the  other 'are 
mentioned  in  connection  with  the  mines  excepted,  and  in 
no  other  manner  whatever.  The  right  of  way  to  other 
lands  and  grounds  is  connected  with  the  right  of  way  to  the 
mines  &c«  reserved  only  by  the  disjunction  "or" — excepting 
mines  S^c.  with  a  right  of  way  to  and  from  any  other  lands 
and  grounds.  If  the  intention  had  been  to  reserve  to  the 
dean  and  chapter  a  right  of  way*  and  still  more  a  right  of 
granting  way-leaves,  independently  of  the  right  to  get  the 
excepted  trees  and  mines,  such  a  right  would  surely  have 
been  treated  as  a  separate  matter  unconnected  with  the 
previous  exception,  more  particularly  being,  as  it  was  stated 
to  us  in  the  argument  to  be,  a  right  of  the  greatest  value 
and  importance.  There  is  nothing  unreasonable  in  sup- 
posing that  the  lessors  meant  to  reserve  to  themselves  a 
right  of  getting  the  excepted  mines  and  materials  by  means 
either  of  shafts  and  pits  to  be  sunk  on  the  demised  premises^ 
or  if  it  should  be  more  convenient  by  means  of  shafts  or 
pits  already  sunk  or  to  be  sunk  on  adjoining  lands,  and,  if 
such  was  the  intention,  the  language  of  the  deed  is  per- 
fectly well  adapted  to  carry  it  into  effect. 

It  is  to  be  observed,  that  a  right  of  way  can  not  in  strict- 
ness be  made  the  subject  either  of  exception  or  reservation. 
It  is  neither  parcel  of  the  thing  granted,  nor  is  it  issuing 
out  of  the  thing  granted,  the  former  being  essential  to  an 
exception,  and  the  latter  to  a  reservation.  A  right  of  way 
reserved  (using  that  word  in  a  somewhat  popular  sense)  to 
a  lessor,  as  in  the  present  case,  is,  in  strictness  of  law,  an 
easement  newly  created  by  way  of  grant  from  the  grantee 
or  lessee,  in  the  same  manner  as  a  right  of  sporting  or  fish- 
ing, which  has  lately  been  much  considered  in  the  cases  of 
Doe  d.  Douglas  v.  Lock  (a)  and  Wichham  v.  Hawker  (b). 


(a)  2  Ad.  &  El.  705;  S.C.  4N. 
&  M.  807. 


(6)  7  Mee.  &  Wei.  63. 
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It  is  not,  indeed,  staled  in  this  case  that  the  lease  was 
executed  by  the  lessee,  which  would  be  esdentiai  in  order  xhTdurham 
to  establish  the  easement  claimed  by  the  lessors  as  in  the  and 

nature  of  a  grant  from  the  lessee;  but  we  presume  that,  in  Railway 
fact,  the  deed  was  according  to  the  ordinary  practice  exe-  Company 
cuted  by  both  parties,  lessee  as  well  as  lessors.  Walker. 

It  was  pressed  in  the  argument,  ou  behalf  of  the  plain- 
tiffs in  error,  that  general  wayleaves  or  powers  of  granting 
rights  of  way  over  lands  demised,  as  easements  reserved 
to  grantors  or  lessors,  are  so  very  usual  in  the  north  of 
England,  and  often  constitute  so  very  valuable  a  property, 
that  the  Court  will  so  construe  the  reservation  as  to  carry 
out  this  presumable  intention. 

But  to  this  we  can  not  accede.  Indeed,  if  we  were  to 
hazard  a  conjecture  on  this  subject,  we  should  be  strongly 
disposed  to  think  that  the  words  in  the  present  lease,  and 
which  it  was  suggested  are  the  same  as  occur  generally 
in  leases  from  the  dean  and  chapter,  were  probably  first 
introduced  long  ago,  before  the  great  importance  of  way- 
leaves  had  been  fully  felt  or  understood  either  by  grantors 
or  grantees,  and  when  really  nothing  more  was  thought  of 
than  the  subject-matter  actually  excepted,  and  what  was 
necessary  for  the  purpose  of  making  that  available,  and 
that  the  same  words  have  been  subsequently  retained  with- 
out much  attention  to  their  precise  import. 

Be  that,  however,  as  it  may,  we  are  clearly  of  opinion 
that  the  ways  referred  to  in  the  exception  in  this  case  are 
confined  to  ways  necessary  or  proper  for  enabling  the  les- 
sors to  get  the  matter  excepted,  and  in  like  manner  that 
the  powers  mentioned  in  the  latter  part  of  the  exception, 
and  particularly  the  power  of  granting  rights  of  way,  are 
powers  which  can  only  be  exercised  **  for  the  purposes 
aforesaid!'  i.  e.  for  the  purpose  of  getting  the  excepted 
trees,  mines  and  minerals. 

A  venire  de  novo  must  therefore  be  awarded,  and  the 
questions  for  the  jury  will  be,  whether,  at  the  time  when 
the  road  was  made,  it  had  become  necessary  or  expedient 
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for  the  dean  and  cbapteri  or  those  claiming  under  them, 
to  make  a  road  for  the  purpose  of  getting  the  excepted 
mines ;  and,  if  so^  whether  the  road  actually  made  was  a 
proper  road  for  that  purpose,  assuming  that  it  would  be 
used  for  no  other  object. 

If  either  of  these  questions  be  answered  in  the  negative, 
then  the  plaintiff  below  will  be  entitled  to  compensation 
in  respect  of  any  construction  of  a  permanent  nature,  which 
would  be  an  injury  to  the  reversion  and  which  the  jury 
may  consider  to  have  resulted  from  the  making  of  a  road 
at  all,  or  the  making  of  a  road  unnecessarily  large,  as  the 
case  may  be. 

2>.  Venire  de  novo  awarded. 


Monday, 
February  7th. 

In  an  action 
for  use  nnd 
occupation. 


Taylor  v.  Clemson  and  Vaughan. 


(error  from  the  court  of  queen's  bench.) 

Assumpsit  for  use  and  occupation.     The  declaration 

alleged  that  the  defendants,  on  the  3d  March,  18d9«  ^vere 

l!lf  .fn^!^,!"*"^*  indebted  to  him  in  261.  5s.  for  the  use  and  occupation  of 
set  up  as  a  t^ 

defence  that 

they  had  been  lawfully  evicted  by  the  Manchester  and  I^eds  Railway  Company,  under 

the  provisions  of  6  &  7  Will.  4,  c.  citi. 

By  sect.  1^8  of  the  act  it  was  enacted,  that  if  any  land-owner  should  not  agree  with  the 
Company  as  to  the  amount  of  the  purchase-money  for  his  land — or  should  refuse  to  accept 
the  purchase-money  offered,  and  give  notice  thereof  within  one  month  after  the  offer — 
or  should  refuse  to  treat  after  twenty-one  days'  notice  to  treat— or  should  not  agree  for 
the  sale  of  his  land — or  should  from  ahsence  or  disability  be  incapable  of  agreemg—- or 
should  not  disclose  his  title — or  in  any  other  case  where  an  agreement  cnuld  not  be 
made — then  the  Company  should  issue  their  warrant  to  the  sheriff,  commanding  him 
to  summon  a  jury  to  assess  the  purchase- money  for  such  land;  and  the  sheriff  was  to 
give  judgment  for  such  purchase-money,  and  the  verdict  and  judgment  were  to  be  con- 
clusive upon  all  persons,  &c.:  Provided  that  seven  days'  notice  should  be  i^iven,  by  the 
Company  to  such  land-owner,  of  the  time  and  place  of  holding  the  inquisition. 

By  sect.  140,  the  verdict  of  the  jury  and  the  sheriff^s  judgment  were  to  be  kept  as  a 
record. 

By  sect.  5,  the  Com  pony  might  take  land,  although  omitted  from  the  usual  parlia- 
mentary schedule  of  lands  required  by  the  Company,  if  it  should  appear  to  two  magis- 
trates, in  case  of  a  dispute  about  the  same,  aud  be  certified  under  their  hands,  that  such 
omission  proceeded  from  mistake. 

A  special  verdict  found  that  the  premises  in  question  of  the  plaintiff  consisted  of  a 
house,  and  also  of  a  yard  and  garden  occupied  therewith,  and  included  in  the  description 
of  such  house,  and  that  two  justices  certified  that  the  "  house"  had  been  omitted  from 
the  parliamentary  schedule  by  mistake. 
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certain  messuages,  cottages,   cellars,  a  school-house  and         1842. 
premises,  vrith  the  appurtenances. 

Pleas :  1 .  As  to  14/.,  parcel  &c.,  payment  of  that  sum  into 
Court,  and  a  denial  of  damages  u1tr&  in  respect  of  that 
sum.     Verification,  &c. 

2.  As  to  the  residue,  non  assumpsit. 

Replication:  an  acceptance  of  the  14/.  in  satisfaction, 
and  issue  joined  on  the  plea  of  non  assumpsit. 

The  cause  was  tried  before  Maule  J.  at  the  Liverpool 
summer  assizes,  1839>  when  the  jury  returned  a  special 
verdict,  which  stated  the  following  facts: 

Before  the  passing  of  the  6  &  7  Will.  4,  c.  cxi.  (local. 

The  verdict  also  stated  that  the  Company  had  giren  the  plaintiff  notice  to  treat;  that 
he  did  not  disclose  his  title  or  agree  for  the  sale;  that  the  Company  thereupon  issued 
their  warrant  for  assessing  the  amount  of  purchase- money  to  he  paid  to  him,  and  gave 
him  due  notice  of  the  inquisition ;  that  the  inquisition  was  had,  hefore  the  sheriff,  assessing 
such  amount;  that  the  sheriff  had  given  judgment  for  the  same,  und  that  the  Company 
had  paid  it  into  the  Bank  of  Bngland  to  the  plaintiff's  credit. 

Tlie  certificate  of  justices,  the  notices,  the  inquisition,  and  the  warrant  which  was 
annexed  to  the  inquisition,  were  set  out. 

Tlie  warrant  contained  no  recital  of  any  antecedent  fact,  but  proceeded  simply  '<  We 
&c.  do  by  this  our  warrant,  pursuant  to  the  powers  given  us  by  the  said  act  &c  ,  com- 
mand yuu  the  sheriff  to  summon  a  compensation  jury,  &c.** 

The  inquisition  in  like  manner  contained  no  recital  of  any  antecedent  fart,  but  merely 
stated  that  the  compensation  jury  had  been  returned  in  obedience  to  the  warranr,  and, 
after  stating  the  purchase-money  awarded,  concluded  by  stating  that  the  sheriff  gave 
judgment  for  the  same,  pursuant  to  the  act. 

It  was  objected,  to  the  warrant  and  inquisition,  that  they  did  not  upon  the  face  of 
them  state  sufficient  facts  to  shew  jurisdiction,  because  they  did  not  state  which  of  tne 
cases  under  sect.  138  had  arisen,  as  to  non-agreement  or  otherwise,  to  justify  the  exer^ 
cise  of  the  Company's  compulsory  power  to  take  the  plaintiff's  land,  or  state  the  certi- 
ficate of  justices. 

There  was  also  an  objection  to  the  inquisition  separately,  that  it  did  not  state  the 
notice  of  inquisition. 

Heldj  1.  That,  as  the  warrant  was  annexed  to  the  inquisition,  they  were  to  be  taken 
as  one  entire  proceeding,  and  that  any  deficiency  in  either  instrument  might  be  supplied 
by  reference  to  the  other,  and  that,  as  it  appeared  from  the  warrant  that  it  had  been 
issued,  and  fmm  the  inquisition  that  judgment  had  been  given  for  the  purchase-money, 
pursuant  to  the  act,  the  proceedings  themselves  afforded  the  necessary  mtendment,  that 
a  previous  agreement  for  the  purchase-money  could  not  be  made. 

3.  With  regard  to  the  omission  to  state  the  certificate,  that  the  statement  was  unne- 
cessary, as  the  effect  of  the  certificate  was  simply  to  place  the  lands  omitted  from  the 
parliamentary  schedule  on  the  same  footing  as  if  they  had  been  inserted  therein. 

It  was  also  objected  to  the  certificate,  that  it  did  not  state  there  had  been  any  "  dis- 
pute," so  as  to  give  jurisdiction  to  the  certifying  justices,  and  that  it  certified  as  to  the 
**  bouse''  ^"'Z*  ^^^^^"^  mention  of  the  yard  and  garden 

Held,  1.  That  the  application  to  the  certifying  justices  of  itself  shewed  there  had 
been  a  dispute  within  the  meaning  of  sect.  5. 

2.  Ttiai,  as  the  verdict  found  the  yard  and  garden  had  been  occupied  with  the  house, 
as  parcel  thereof,  they  were  included  v^'nU  the  house  in  the  certificate. 
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personal  and  public),  intituled  "  An  Act  for  making  a  Rail- 
way from  Manchester  to  Leeds/'  the  defendants  were 
tenants  to  the  plaintiff  of  the  premises  mentioned  in  the 
declaration,  and  more  particularly  specified  in  the  particu- 
lars of  demand  hereinafter  mentioned^  for  a  certain  term,  at 
the  yearly  rent  of  26/.  58.,  payable  quarterly  &c.,  and  which 
premises  were  in  the  occupation  of  certain  persons  herein- 
after named^  as  under-tenants  of  parts  thereof  respectively 
to  the  defendants. 

The  particulars  of  demand  annexed  to  the  record  claimed 
four  quarters'  rent,  from  the  25th  December,  1837,  to  the 
25th  December,  1838,  **  of  a  house,  cottage,  two  cellars 
and  a  school-house,  situate  in  or  near  to  St.  George's  Street, 
Oldham  Road,  in  Manchester,  in  the  county  of  Lancaster." 

The  particulars  were  afterwards  amended,  by  inserting 
the  words  '*yard  and  garden"  after  the  words  "school- 
house." 

On  the  18th  June,  1838,  the  Manchester  and  Leeds 
Railway  Company,  who  were  constituted  and  incorporated 
by  the  statute  above  mentioned,  entered  upon  and  took 
possession  of  the  premises  in  the  declaration  mentioned, 
claiming  title  thereto,  as  hereafter  mentioned,  and  ejected 
the  defendants  and  their  under-tenants. 

The  verdict  stated,  '*  that  the  said  tenancy  would  have 
continued,  and  the  plaintiff  would  have  been  entitled  to 
such  rent  to  the  26th  December,  1838,  unless  the  said 
tenancy  was  determined  by  the  said  eviction  and  proceed- 
ings of  the  said  Company,  and  facts  and  circumstances 
found  in  this  special  verdict.  That  the  sum  of  14/.,  brought 
into  Court  by  the  defendants,  under  their  first  plea,  is  more 
than  sufficient  to  cover  any  rent  to  which  the  plaintiff  was 
or  would  be  entitled  from  the  defendants,  for  or  in  respect 
of  the  said  premises,  or  the  use  or  occupation  thereof,  for 
any  time  before  the  expiration  of  the  quarter  ending  on  the 
24th  June,  1838.  That  the  defendants  did  promise  in 
manner  and  form  as  in  the  declaration  alleged,  as  to  the 
residue  of  the  cause  of  action  beyond  the  14/.  in  the  first 
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plea  of  the  defeodanU  mentioned,  unless  the  defendants 
ceased  to  be  tenants  as  aforesaid  to  the  plaintiiF,  under  and 
by  virtue  of  the  said  eviction,  and  the  proceedings  of  the 
said  Company^  and  facts  and  circumstances  found  in  this 
verdict;  but,  if  under  and  by  virtue  of  the  said  eviction  &c. 
the  defendants  ceased  to  be  tenants  of  the  premises  afore* 
said  to  the  plaintiff,  before  the  £4th  June,  1838,  then  the 
defendants  did  not  promise  &c.,  as  to  the  residue  &c.,  be- 
yond the  14/.  in  the  first  plea  mentioned." 

The  verdict  then  made  certain  formal  statements  as  to 
the  due  deposit  of  maps,  plans,  and  books  of  reference,  con« 
taining  lists  of  land-owners  &c.  with  the  clerks  of  the  peace, 
and  as  to  the  requisite  subscription  of  capital,  and  also  found 
''  that  the  messuages,  lands,  tenements  and  hereditaments, 
mentioned  in  the  notices  of  the  said  Manchester  and  Leeds 
Railway  Company,  hereinafter  next  mentioned,  and  in  the 
warrant  and  inquisition  hereinafter  also  mentioned  and  set 
forth,  comprehending,  with  many  other  things,  the  premises 
in  the  said  declaration  and  particulars  of  demand  mentioned, 
were  delineated  upon  the  said  maps  or  plans,  and  described 
in  the  said  books  of  reference  so  deposited  with  the  said 
clerks  of  the  peace." 

The   said    Manchester  and   Leeds   Railway    Company 
having  occasion  to  take,  use  and  purchase,  for  the  purpose 
of  making  the  railway  works  and  conveniences,  authorised 
by  the  said  act,  the  messuages,  lands,  tenements  and  here- 
ditaments, mentioned  and  particularised  in  the  notices  of 
the  said  Manchester  and  Leeds  Railway  Company  herein- 
after next  mentioned,  and  in  the  warrant  and   inquisition 
hereinafter  also  mentioned  and  set  forth,  including  amongst 
others  the  premises  in  the  said  declaration  and  particulars 
of  demand  mentioned,  in  all  which  messuages,  lands,  tene- 
ments and  hereditaments,  the  plaintiff  claimed  to  be  inter- 
ested, on  the  28th  October,   1837»  caused  notices  to  be 
served,  and  the  same  were  accordingly  served,   upon  the 
plaintiff'  and  defendants,  and  the  other  persons  named  in  the 
said  notices,  and  to  whom  the  said  notices  were  addressed; 
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the  said  plaiiiliiF  and  defeiidantS|  and  the  said  8e\eral  other 
persons  so  named  in  the  said  notices,  and  to  whom  the 
same  were  addressed,  being  the  several  persons  interested, 
or  reputed  to  be  interested,  in  the  messuages,  lands,  tene- 
ments and  hereditaments  therein  mentioned,  which  notices 
were  to  the  effect  following,  8cc.  and  were  severally  ad- 
dressed to  the  said  plaintiff  and  defendants,  and  other  per- 
sons therein  and  hereinafter  named,  as  follows: 

'^  You  are  hereby  required  to  take  notice,  that  by  virtue 
and  under  the  authority  of  the  following  acts  of  parliament, 
or  one  of  them,  natnely,  the  6  &  7  Will.  4,  c.  cxi.  and  7 
WilL  4,  c.  xxiv.  all  that  parcel  of  land,  together  with  the 
buildings,  if  any,  thereon,  and  other  the  tenements  and 
hereditaments  mentioned  and  described  in  the  schedule 
heieunder  written*  and  delineated,  &c.  belonging  or  reputed 
to  belong  to  you,  or  some  or  one  of  you,  or  in  which  you, 
some  or  one  of  you,  have  or  claim  some  estate  or  interest, 
are  required  by  the  said  Company,  and  are  intended  to  be 
taken  and  used  for  the  purposes  of  the  said  acts,  or  one  of 
them;  and  you  are  hereby  required  to  deliver  to  me,  or  at 
the  office  &c.,  a  statement  in  writing  of  the  particulars  of 
the  estate,  share,  interest  or  charge,  which  you  claim  to  be 
entitled  to,  or  to  be  authorised  to  receive  satisfaction  and 
compensation  for,  of  and  in  the  said  lands  so  required  to 
be  taken  and  used."  The  notice  went  on  to  state  (a)  that 
the  parties  were  required  to  treat  with  the  Company  fur 
the  sale  Sec.  of  their  interests,  and  for  compensation  for  loss 
or  injury  &c.,  "and  you  are  hereby  further  required  to  take 
notice  that,  if  for  the  space  of  twenty-one  days  next  after 
the  service  of  this  notice,  you  shall  neglect  or  refuse,  or 
shall  not  agree  with  the  said  Company  for  the  value,  and 
also  for  the  sale,  conveyance  and  release  of  your  said  estate 
and  interest,  and  for  the  satisfaction,  recompence  or  com- 
pensation to  be  paid  for  any  damage,  loss  or  injury  sus- 
tained by  you  or  any  of  you,  by  reason  of  the  execution  of 
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any  of  the  powers  of  the  said  acts,  or  either  of  them,  au- 
thorised, or  by  reason  of  the  severing  and  dividing  of  your 
or  any  of  your  land,  and  also  for  or  on  account  of  any 
damage,  loss  or  inconvenience  which  may  be  sustained  by 
you  or  any  of  you,  by  reason  of  the  taking  of  the  same  laud 
and  hereditaments  for  the  purposes  of  the  said  act,  or  by 
reason  of  the  execution  of  any  of  the  powers  of  the  same 
act;  or  if  you  or  any  of  you  shall,  by  reason  of  any  impedi- 
ment or  disability,  whether  provided  for  by  the  said  first- 
mentioned  act  or  not,  be  incapable  of  making  such  agree- 
ment, conveyance  or  release,  as  shall  be  necessary  or  expe- 
dient for  enabling  the  said  Company  to  take  such  lands,  or 
to  proceed  in  making  the  said  railway  and  other  works;  or 
shall  not  disclose  and  prove  the  state  of  the  title  to  the 
premises,  of  which  you  may  be  in  possession,  or  of  the  share, 
interest  or  charge  which  you  claim  to  be  entitled  to  or 
interested  in ;  or  in  case  an  agreement  for  compensation 
for  the  purchase  of  the  said  lands  cannot  be  made,  then  the 
said  Company  will  issue  a  warraut  for  the  purpose  of 
causing  a  jury  to  be  summoned,  in  manner  prescribed  by 
the  first-mentioned  act,  for  making  such  inquiry  and  assess- 
ment as  is  therein  specified,  and  will  also  take  such  ftirther 
proceedings  as  under  any  of  the  circumstances  hereinbe- 
fore mentioned  they  are  by  either  of  the  acts  empowered 
to  do.- 

The  above  notice  was  addressed  to  the  plaintifi^,  the 
defendants,  and  several  other  persons,  who  were  also  inter- 
ested in  the  premises  therein  mentioned. 

A  schedule  and  plan  were  annexed  to  the  above  notice. 

Prior  to  the  issuing  the  warrant  after  mentioned,  the 
plaintiff  did  not  disclose  the  state  of  his  title  to  the  mes- 
suages, lands,  tenements  and  hereditaments  mentioned  and 
referred  to  in  the  said  notice,  or  to  any  part  thereof;  nor 
did  he  agree  with  the  Railway  Company  for  the  sale,  con- 
veyance or  release  of  his  estate  and  interest  therein,  or  any 
part  thereof,  as  required  by  the  said  notice. 

On  the   17th  January,  1838,  the  said  Manchester  and  Warrant. 
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Leeds  Railway  Company  issued  their  warrant  under  the 
common  seal  of  the  said  Company  to  the  sheriff  of  the 
county  palatine  of  Lancaster,  in  which  county  the  messuages, 
lands,  tenements  and  hereditaments,  mentioned  in  the  last 
mentioned  notice  and  in  the  said  warrant  are  situate,  which 
warrant  was  in  the  words  and  to  the  effect  following,  that 
is  to  say,  "  Lancashire  to  wit.     To  the  sheriff  of  the  county 
palatine  of  Lancaster.      We,  the  Manchester  and  Leeds 
Railway  Company,  incorporated  by  an  act  of  parliament 
passed  in  the  6th  and  7th  years  8cc.,  intituled  8cc.,  do  by  this 
our  warrant,  pursuant  to  the  powers  for  that  purpose  given 
to  us  by  the  said  act,  require  you  the  said  sheriff  to  summon, 
impannel  and  return  a  jury  of  at  least  eighteen  indifferent 
men,  qualified  according  ta  the  laws  of  this  realm  to  be 
returned  for  trials  of  issues  in  her  Majesty's   Courts   of 
Record  at  Westminster,  to  be  and  appear  before  you  the 
said  sheriff  at  &c.,  on  the  2nd  February  next  8cc.,  in  order 
that  you  the  said  sheriff  may  out  of  the  persons  so  sum- 
moned, &c.,  cause  to  be  sworn  twelve,  who  shall  be  a  jury 
for  the  purpose  of  inquiring  of,  assessing,  and  giving  a  ver- 
dict for  the  sum  of  money  to  be  paid  **  to  the  plaintiff,  the 
defendants  and  the  other  persons,  (then  followed  the  names 
mentioned  in  the  notice  to  treat,)  for  the  purchase  of  &c. 
(Then  followed  a  description  of  the  messuages  and  pre- 
mises to  be  purchased  or  compensated  for,  as  in  the  sche- 
dule and  plan  annexed  to  the  notice  to  treat.     There  was 
also  a  plan  in  the  margin  of  the  warrant,  including,  (among 
other  things),  the  premises  in  the  declaration  and  particu- 
lars of  demand  mentioned. 

The  warrant  was  under  the  seal  of  the  Company. 

On  the  20ih  January,  1838,  being  more  than  seven  days 
before  the  holding  of  the  inquisition  hereafter  mentioned, 
the  Company  caused  notices  of  the  time  and  place,  at 
which  such  jury  were  required  to  be  returned,  to  be  served 
upon  the  plaintiff  and  defendants  and  the  other  persons 
mentioned  in  the  above  mentioned  notice  to  treat  and  war- 
rant.    The  notices  commenced  thus,  **  In  pursuance  of  an 
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act,  (setting  out  the  title  of  6  &  7  Will.  4,  c.  cxi.),  notice 
18  hereby  given  you,  that  a  jury  to  be  summoned,  im- 
panelled and  returned,  according  to  the  provisions  of  the 
said  act,  will  come  and  appear  before  the  sheriff  of  the 
county  palatine  of  Lancaster  at  &c.,  on  the  2nd  February, 
1838,  at  &c.,  (the  hour),  for  the  purpose  of  inquiring  of, 
assessing  and  giving  a  verdict  for  the  sum  of  money  to  be 
paid  for  the  purchase  of  "  &c.,  (setting  out  the  premises  as 
in  the  notice  to  treat  and  warrant),  "  when  and  where  you 
may  attend  if  you  please,  and  when  and  where  you  are 
hereby  required  to  produce  all  your  and  each  of  your  grants, 
leases,  or  agreements  for  leases,  valuations,  rentals,  receipts 
for  rent,  and  other  evidences,  papers  and  writings  what- 
soever, touching  or  relating  to  the  hereditaments,  premises, 
and  matters  aforesaid  or  any  of  them." 

Signed  by  the  clerk  of  the  Company. 

Annexed   to  the  notice  was  a  plan  correspofiding  with 
the  plan  in  the  margin  of  the  above  warrant. 

On  the  30th  January,  Mr.  Taylor  served  the  clerk  of  Protest  of 
the  Company  with  a  protest,  denying  the  right  of  the  pl^"^*^* 
Company  to  take  certain  parts  of  the  premises  mentioned 
in  the  notices  and  warrant,  and  denying  the  right  of  the 
sheriff  to  assess  the  value  of  such  premises,  on  the  ground 
that  they  were  not  sufficiently  described  in  the  said  books 
of  reference,  so  deposited  with  the  clerks  of  the  peace  as 
aforesaid,  or  in  the  schedule  annexed  to  the  first  mentioned 
act,  and  that  the  omission  in  such  schedule,  so  far  as  related 
to  the  premises  in  the  declaration  and  particulars  of  demand 
mentioned,  was  not  sufficiently  corrected  by  the  justices' 
certificate  hereafter  mentioned. 

At  the  appointed  place  and  hour  on  the  2nd  February, 
the  jury,  who  had  been  summoned  by  the  sheriff  for  that 
purpose,  attended  to  assess  the  value  of  the  premises  men- 
tioned in  the  notices  and  warrant.  The  plaintiff,  under 
protest,  attended  by  counsel,  but  made  no  other  objections 
to  the  Company's  proceedings.  .No  evidence  was  then 
given  of  the  title  of  the  plaintiff  or  of  the  other  parties  to 
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1849.  the  premises  required  by  the  Company.  The  plaintiff 
examined  witnesses  as  to  the  value  of  the  premises,  and 
did  not  require  his  interest  to  be  assessed  separately  from 
that  of  the  other  parties  named  in  the  notices,  nor  were  the 
interests  of  those  parties  required  to  be  assessed  separately, 
and  thereupon  and  then  and  there  an  inquisition,  verdict 
and  judgment  was  had,  taken  and  given,  which  inquisition, 
verdict  and  judgment  was  drawn  up  in  writing  and  signed 
by  the  said  sheriff,  and  sealed  with  the  seal  of  office  of  the 
said  sheriff,  and  was  also  signed  by  and  sealed  with  the 
seals  of  the  jurors  of  the  said  jury  and  each  of  them,  and 
was  forthwith  duly  deposited  with  and  kept  by  the  clerk  of 
the  peace  of  the  said  county  of  Lancaster  among  the  records 
of  the  quarter  sessions  of  the  said  county  of  Lancaster, 
which  inquisition,  verdict  and  judgment,  so  drawn  up  in 
writing,  signed,  sealed,  deposited  and  kept  as  aforesaid, 
was  and  i»  to  the  effect  and  contained  the  words  following, 
(amongst  others,)  that  is  to  say, 
Inqaisition.  *'  Lancashire,  to  wit.     An  inquisition,  verdict  and  judg- 

ment, had,  taken  and  given  at  &c.  before  me  &c.  sheriff 
&c.  pursuant  to  an  act  of  parliament,  (reciting  the  title  6  & 
7  Will.  4,  c.  cxi.)  on  the  oaths  of  &c.  here  duly  impanelled, 
summoned  and  returned  by  the  said  sheriff  &c.  in  pursu- 
ance of  and  in  obedience  to  a  warrant  made  and  issued 
uuder  the  common  seal  of  the  Manchester  and  Leeds  Rail- 
way Company  to  me  directed  and  delivered,  and  hereunto 
annexed,  who  being  sworn  and  charged  as  in  and  by  the 
said  warrant  directed,  upon  their  oaths  present  and  say 
that  they  have  inquired  of,  found  and  assessed,  and  do  find, 
assess  and  g^ve  this  their  verdict  for  the  sum  of  17,000/.,  to 
be  paid  by  the  said  Manchester  and  Leeds  Railway  Com- 
pany for  the  purchase  of  8cc.  (describing  the  premises  as 
in  the  notices  and  warrant,  and  including  (among  other 
things)  all  the  premises  in  the  declaration  and  particulars 
of  demand  mentioned.)  And  the  jurors  aforesaid  are  not 
required  to  settle  what  shares  and  proportions  of  the  pur- 
chase money  and  compensation  money  aforesaid,  by  them 
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assessed  as  aforesaid,  should  be  allowed  to  aaj  person  or.  ia4S. 
persons  having  a  particular  estate,  term  or  interest  therein. 
Whereupon  I,  the  said  sheriff,  in  pursuance  of  the  said  act 
of  parliament,  do  pronounce  and  give  judgment  for  such 
purchase  money,  so  assessed  as  aforesaid  by  the  said  jurors, 
according  to  the  direction  of  the  said  act 

In  witness  whereof  I,  the  said  sheriff,  have  hereunto 
set  my  hand  and  the  seal  of  my  office,  and  the  jurors  afore- 
said have  hereunto  set  their  hands  and  seals  the  day  and 
year  first  above  written." 

On  Che  12th  April,  the  Company,  by  their  clerk,  sent  a 
requisition  to  the  plaintiff,  calling  upon  him  to  shew  his 
title  to  the  said  premises. 

The  plaintiff  refused  to  shew  his  title,  and  never  made 
any  conveyance  of  the  premises  to  the  Company.  He 
refused  also  to  accept  the  purchase  money  awarded. 

On  the  30th  April,  a  check  or  order  was  drawn  by  two  Payment  of 
of  the  Company's  directors  on  their  bankers,  and  was  P""^!^**®  ™®" 
lodged  with  them,  requiring  them  to  pay  to  the  plaintiff  or 
bearer  17,000/.,  which  sum  was  directed,  by  a  memoran- 
dum written  upon  the  face  of  the  check,  to  be  paid  into 
the  Bank  of  England  under  the  direction  of  the  agents  of 
the  Company's  solicitor.  After  the  check  was  drawn,  the 
agents  of  the  Company's  solicitor  procured  from  the  ac- 
countant-general of  the  Court  of  Exchequer  his  direction 
to  the  Bank  of  England  to  receive  the  17,000/.,  which  was 
thereupon  paid  by  the  Company's  bankers  from  the  funds 
of  the  Company,  under  the  direction  of  the  said  agents, 
and  by  the  orders  of  the  directors  of  the  Company,  on  the 
7th  June,  into  the  Bank  of  England,  in  the  name  and  with 
the  privity  of  the  accountant-general  of  the  Court  of  Ex- 
chequer, to  be  placed,  and  the  same  was  placed,  to  bis 
account,  to  the  credit  of  the  plaintiff,  the  defendants,  and 
the  other  persons  above  referred  to,  and  all  other  persons 
interested  in  the  premises  mentioned  in  the  inquisition. 

On  the  18tb  June  the  Company  entered  upon  and  took  Evicdon. 
possession  of  the  premises  mentioned  in  the  declaration 
roh*  II.-^O.  D.  B  B 
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add  particulars  of  demand,  together  with  the  other  premises 
in  the  warrant,  inquisition^  verdict,  and  judgment  men- 
tioned, and  evicted  the  defendants  and  their  under-tenants 
from  the  premises  in  the  declaration  and  particulars  of 
demand  mentioned,  the  Company  claiming  title  to  all  the 
said  premises  by  virtue  of  the  said  act  of  parliament,  war- 
ranty  inquisition,  verdict,  and  judgment,  payment  of  money 
into  court,  and  other  acts  and  proceedings  aforesaid. 

The  verdict  found  *'  that  all  the  said  lands,  messuages 
and  other  hereditaments  in  the  said  notices  and  warrant  of 
the  said  Manchester  and  Leeds  Railway  Company,  and  in 
the  said  inquisition  mentioned  and  described,  and  the  value 
whereof  was  so  assessed  as  aforesaid,  were  properly  and 
sufficiently  delineated  on  the  plans  and  described  in  the 
books  of  reference  deposited  with  the  said  clerks  of  the 
peace  as  aforesaid. 

'^  That  all  such  of  the  said  messuages,  lands,  teneknents, 
and  other  hereditaments,  in  the  said  notices  and  warrant  of 
the  said  Manchester  and  Leeds  Railway  Company  men- 
tioned and  described,  as  were  required  by  the  said  first- 
mentioned  act  of  parliament  to  be  specified  in  the  schedule 
thereunto  annexed,  were  properly  and  sufficiently  specified 
in  such  schedule,  with  the  exception  of  the  premises  men- 
tioned iu  the  said  declaration  and  particulars  of  demand, 
and  with  reference  to  the  said  premises  mentioned  in  the 
said  declaration,  and  specified  in  the  said  particulars  of  de- 
mand, the  jurors,  &c.  find  that  the  same  were  wholly  omit- 
ted in  the  schediite  to  the  said  first-mentioned  act  of  par- 
liament. 
Description  of      *'  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 

plaintiff's  pre-  further  find  the  following  facts  with  respect  to  the  said 
mises.  ,  ...  . 

premises  mentioned  in  the  said  declaration  and  specified 

in  the  siaid  particulars  of  demand,  and  the  situation,  descrip- 
tion and  occupation  thereof,  that  is  to  say,  &c.  find  that 
the  premises  mentioned  in  the  said  declaration  and  speci- 
fied in  the  said  particulars  are  situate  on  the  north-east 
side  of  a  street  called  St.  George's  Street,  in  Manchester, 
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which  leads  at  right  angles  from  the  Oldham  Road  in  a        1849. 
north-westerly  direction  to  St.  George's  Church. 

**  That  the  school-house  mentioned  in  the  plaintiff's  said 
particulars  is  a  building  nearly  square,  fronting  to  St. 
George's  Street;  and  the  said  school-house  was  at  the 
time  of  passing  the  act  of  parliament,  and  at  the  time  of 
holding  the  said  inquisition  aforesaid,  in  the  possession  of 
the  Rev.  James  White  as  under-tenant  to  the  defendants. 

"  That  the  cellars  mentioned  in  the  plaintiff's  particu- 
lars wei'c  under  the  said  school-house,  and  were  part  and 
parcel  of  the  same  building;  and  at  the  time  of  passing 
the  sud  act  of  parliament  the  same  were  in  the  occupation 
of  Rich,  FUzgerM  and  Mary  Thomson  as  under-tenants. 

'*  That  the  bouse  mentioned  in  the  plaintiff's  particulars 
adjoins  on  the  south-east  side  of  the  school-house,  and 
fronts  principally  towards  the  south-east;  but  the  offices 
are  built  at  right  angles  to  that  front,  so  as  to  face  St. 
George's  Street,  and  the  line  of  the  office  is  continued  by  a 
wall  which  fences  off  a  yard  behind  the  same. 

*'  That  along  the  north-east  side  of  St.  George's  Street  is 
twiilt  a  wall  parallel  to  the  said  offices,  and  continuing  wall 
before  mentioned,  and  fencing  off  the  said  house  from  the 
street,  and  the  area  included,  between  the  said  south-east 
firont  of  the  said  house,  the  said  front  of  the  said  offices  and 
continuing  wall,  and  the  said  other  wall  built  parallel  there- 
to, being  in  length  twenty  yards  and  in  width  seven  yards, 
had  been  used  as  a  garden;  and  behind  the  said  offices  and 
adjoining  thereto  is  a  yard,  containing  sixty  square  yards,  of 
which  the  south-east  wall  of  the  said  offices,  and  the  con- 
tinuing wall  before  mentioned,  constitute  two  sides,  and  in 
which  yard  are  the  privy  and  conveniences  belonging  to  the 
said  bouse. 

**  That  the  opiy  entrance  to  the  house  from  the  street  is 
through  a  gate,  and  across  the  said  space  of  ground  to  the 
door  in  ttie  said  wall  adjoining  St.  George's  Street,  on  the 
south-east  front  of  the  said  house ;  and  the  only  entrance 
Co  the  yard  from  the  street  is  through  the  same  gate  and 
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1842.  across  the  said  space,  and  through  a  yard  door  placed  in 
the  said  continuing  wail,  which  fences  off  the  said  yard« 

''  That  the  said  garden  and  yard  are  the  garden  and  yard 
mentioned  in  the  said  amended  particulars. 

'*  That  the  said  house,  with  the  said  yard  and  garden, 
were,  at  the  time  of  the  passing  of  the  said  first-mentioned 
act  of  parliament  and  of  the  holding  the  inquisition  afore- 
said, in  the  occupation  of  John  Macfarlane,  under  the  said 
defendants. 

**  That  the  cottage  mentioned  in  the  plaintiff's  particu- 
lars was  situated  on  the  north-west  side  of  the  said  school, 
and  was  separated  from  it  by  a  passage  leading  from  St. 
George's  Street,  and  running  along  the  north-west  side  of 
the  said  school ;  and  that  the  entrance  to  the  said  cottage 
was  from  the  said  passage ;  and  that  at  the  time  of  pass- 
ing the  act  of  parliament,  and  of  holding  the  inquisition 
aforesaid,  the  said  cottage  was  occupied  by  John  Swan, 
under  the  defendants." 

On  the  12th  and  ISth  October,  1837,  the  clerk  to  the 
Company  served  written  notices  upon  the  plaintiff,  the  de- 
fendants, and  the  other  persons  interested  in  the  premises 
in  the  said  declaration  and  particulars  mentioned,  that  on 
the  £8th  instant  application  would  be  made  to  the  magis- 
trates in  Saiford  for  a  certificate  that  the  said  last-mentioned 
premises  were  omitted  by  mistake  in  the  schedule  of  the 
6  &  7  Will.  4,  c.  cxi. 

On  the  28th  October,  1837,  application  was  accordingly 
made  to  the  said  magistrates  for  such  certificate,  when  the 
plaintiff  attended  by  his  counsel  and  attorney,  and  the 
magistrates  made  and  issued  a  certificate  under  their  hands 
Certificate  of  in  the  following  words : — "  We,  S.  P.  and  J.  B.  8cc.  two 
juiticcs.  g^^^  acting  &c.,  having  carefully  inquired  into  the  circum- 

stances, and  had  good  and  satisfactory  proofs  adduced 
before  us  of  the  facts,  do  hereby,  in  pursuance  and  exercise 
of  the  power  and  authority  given  and  granted  to  us  by  the 
6  8&  7  Will.  4,  c.  cxi.,  certify  that  the  several  tenements, 
hereditaments   and   buildings,  hereinafter  mentioned  and 
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specified  in  the  schedule  hereunder  written,  were  by  mis- 
take omitted  to  be  inserted  in  the  schedule  to  the  said  act 
of  parliament.  And  we  do  further  certify,  that  the  said 
several  omissions  referred  to  in  this  our  certificate,  or  in 
the  schedule  hereunder  written,  have  proceeded  from  mis- 
take, and  that  the  said  several  tenements,  buildings,  heredi- 
taments and  premises,  in  this  our  certificate  mentioned  and 
referred  to,  appear  to  us  to  be  required  for  the  purposes  of 
the  said  railway,  by  the  said  act  authorised  to  be  made,  and 
to  be  within  and  subject  to  the  powers  and  authorities  in 
and  by  the  said  act  given  to  the  company  of  proprietors 
thereby  incorporated.     As  witness,"  8cc. 

The  Schedule  above  referred  to. 
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No.                Owners 
on  the                  or 
Plan.  1    Reputed  Owners. 

Lessees. 

Occnpiers. 

Description 
Property. 

^ 

H.Taylor,  Esq.  (the 
plaintiff),  an  interest 
therein  being  claimed 
by  E.  T.  and  J.  T. 

William  Clemson  "J       ^^ 

f       1.^1^     u       {defendants. 
Joseph  Vaogban  J 

John  Macfailane, 
John  Swan» 
Richard  Fitzgerald. 
Mary  Thomson, 
Rev.  James  White. 

Honse, 

Cottage, 

TwoCellarB 

and 
School 

The  certificate  was  deposited  with  the  clerk  of  the  peace 
on  the  Ist  November,  )8d7. 

On  appeal  by  the  plaintiff  against  the  cAtificate  to  the 
Lancashire  quarter  sessions,  on  the  l6th  January,  18^8, 
the  cenificate  was  confirmed. 

*'  And  the  jurors  &c.  further  find,  that  the  said  house, 
cottage,  cellars  and  school-house,  specified  in  the  said  par- 
ticulars of  demand  and  mentioned  in  the  said  declaration, 
were  sufficiently  specified  in  the  said  certificate  of  the  said 
justices  of  the  peace  and  schedule  thereunto  annexed. 

''  That  at  the  time  of  the  passing  of  the  said  act,  and  on 
the  30th  November,  18Sd,  and  from  thence  hitherto,  the 
said  yard  and  garden  specified  in  the  said  amended  parti- 
culars of  demand,  and  being  part  of  the  premises  in  the 
declaration  mentioned,  were  and  have  been  and  still  are 
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1842.  respectively  parcel  of  and  included  in  the  description  of  the 
said  house  specified  in  the  said  schedule  to  the  said  certifi- 
cate, and  occupied  therewith  as  such  parcel  thereof,  but 
whether  the  same  should  or  should  not,  according  to  the 
true  meaning  of  the  said  act  of  parliament,  have  been  spe- 
cified in  the  schedule  thereto,  or  in  the  said  certificate  of 
the  said  justices  of  the  peace  and  schedule  thereto,  sepa- 
rately and  distinctly  from  the  said  house  so  specified  as 
aforesaid,  of  which  the  jury  find  the  same  yard  and  garden 
to  have  been  and  to  be  such  parcel  as  aforesaid,  and  so 
included  in  such  description  as  aforesaid,  and  occupied 
therewith  as  aforesaid,  the  jurors  aforesaid  are  wholly  igno- 
rant and  pray  the  advice"  &c. 
DeviatioD.  The  verdict  then  found  that  the  Company  bad  executed 

a  portion  of  the  railway  so  as  to  cross  lands  mentioned  in 
the  59th  section  of  the  6  &  7  IfilL  4,  c.  cxi.  therein  called 
the  lands  of  the  Bishop  of  Bristol  and  Joseph  lAvesay;  that 
the  railway  passes  obliquely  between  streets  there  called 
Allen  Street  and  Charles  Street,  so  as  to  leave  a  space  of 
twenty-four  yards  between  the  railway  and  Charles  Street, 
but  not  that  space  between  the  railway  and  Allen  Street,  a 
part  of  which  is  passed  over  by  the  railway.  But  the  ver- 
dict also  found  that  the  Company  had,  before  making  the 
railway,  purchased  the  whole  of  the  last-mentioned  street 
and  the  intervening  spiEice,  and  that  the  fee  simple  thereof 
had  vested  in  the  Company,  and  that  this  portion  of  the 
railway  was  made  in  the  line  delineated  in  the  deposited 
plans  without  any  deviation  therefrom. 

On  this  special  verdict  judgment  in  the  Court  of  Queen's 
Bench  was  entered  up  for  the  defendants  in  error,  by  con- 
sent, without  argument. 

The  case  was  argued  in  Michaelmas  vacation  last  (Dec. 
8th  and  l6tli),  before  TittdalC.J.,  Coltman  and  Manle  Js., 
Lord  Abinger  C.  B.,  Parke,  Alderson  and  Rolfe  Bs. 


Kelly  for  the  plaintiff  in  error.     The  question  is,  whe- 
ther the  eviction*  by  the  Manchester  and  Leeds  Railway 
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Company,  of  the  defendants,  from  the  premises  which  tbej 
held  as  tenants  to  the  plaintiff,  was  lawful.  If  it  was  not 
lawful,  the  tenancy  of  the  defendants  to  the  plaintiff  was 
not  determined^  It  is  contended  for  the  plaintiff  in  error 
that  such  eviction  was  wrongful,  and  that  therefore  it  is  no 
answer  to  this  action  for  use  and  occupation. 

The  title  of  the  Company  to  evict  depends  upon  the 
question  whether,  on  the  facts  and  proceedings,  as  set  out 
on  the  special  verdict,  the  Company  had  acquired  a  title 
at  the  time  of  the  eviction. 

It  is  submitted  that  the  Company's  warrant  to  the  sheriff 
to  impanel  a  compensation  jury,  and  the  inquisition  and 
the  certificate  of  justices,  are  all  void,  because  the  jurisdic- 
tion of  the  respective  parties  making  those  instruments 
does  not  appear  upon  the  instruments  themselves. 

1.  As  to  the  warrant  and  inquisition.  The  cases  in  which 
the  Company  may  issue  their  warrant  to  the  sheriff  to  sum^ 
mon  a  compensation  jury,  and  the  jury  may  assess  compen- 
sation, are  provided  for  by  the  lS8th  section  {a).   The  cases 
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(a)  Sect.  138.  ''And  forsettliiig 
all  differences  which  mny  arise  be- 
tween the  said  Company  and  the 
several  owners  and  occupiers  of  or 
persons  interested  in  any  lands, 
which  shall  or  may  be  taken,  used, 
damaged,  or  injuriously  affected, 
by  lite  execution  of  any  of  the 
powers  hereby  granted,  be  it  fur- 
ther enacted,  that  if  any  person, 
corporation  or  trustee,  so  interested 
or  enitiled,  and  capacitated  to  sell, 
agree,  convey,  or  release  as  afore- 
said, or  any  other  person,  shall  not 
agree  with  the  said  Company  as  to 
the  amount  of  such  purchase  mo- 
ney, or  satisfaction,  recompence  or 
other  compensation  as  aforesaid, 
or  if  any  of  the  parlies  entitled  to 
receive  snch  purchase  money,  sa- 
tis/action, recompence  or  other 
compensation    as  aforesaid,  shall 


refuse  to  accept  such  purchase  mo- 
ney, satisfaction,  recompence  or 
other  compensation  as  aforesaid, 
as  shall  be  offered  by  the  said 
Company,  and  shall  give  notice 
thereof  in  writing  to  the  said  Com- 
pany within  one  calendar  month 
next  after  such  offer  shall  have 
been  made,  and  the  party  giving 
such  notice  shall  therein  request 
that  the  matter  in  dispute  may  be 
submitted  to  the  determination  of 
a  jury,  or  if  any  of  such  parties  as 
aforesaid  shall,  for  the  space  of 
twenty-one  days  next  after  such 
notice  in  writing  shall  have  been 
given  to  the  clerk,  agent  nr  prin- 
cipal officer  of  any  such  corpoca- 
tion,  or  to  any  of  such  trustees  or 
persons  respectively,  or  left  at  his 
last  or  usual  place  of  abode,  or 
with  the  tenant  oroccupier  of  any 
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are  seven : — ],  If  the  landowner  shall  not  agree  with  the 
Company  as  to  the  amount  of  purchase  money;  Q,  or  if  he 
shall  refuse  to  accept  the  purchase  money  offered  by  the 
Company,  and  shall  give  notice  to  the  Company  of  his 


lands  required  for  the  purposes  of 
this  act,  neglect  or  refuse  to  treat, 
or  shall  not  agree  with  the  said 
Company  for  the  sale,  conveyance, 
and  the  release  of  their  respective 
estates  or  interests,  or  the  respec- 
tive estates  or  interests  which  they 
respectively  are  hereby  capacitated 
to  convey  therein  or  dispose  of,  or 
for  the  satisfaction,  recompence  or 
compensation  to  be  paid  to  them 
for  any  damage,  loss  or  injury 
whatsoever  as  aforesaid,  or  shall 
by  reason  of  absence  be  prevented 
from  treating,  or  shall  by  reason  of 
any  impediment  or  disability,  whe- 
ther provided  for  by  this  act  or 
not,  be  incapable  of  making  such 
agreement,  conveyance  or  release 
as  shall  be  necessary  or  eipedient 
for  enabling  the  said  Company  to 
take  such  lands,  or  to  proceed  in 
making  the  said  railway  and  the 
other  the  works  aforesaid,  or  shall 
not  disclose  and  prove  the  state  of 
the  title  to  the  premises  of  which 
they  respectively  may  be  in  pos- 
session, or  of  the  share,  interest  or 
charge  which  they  may  claim  to 
be  entitled  unto  or  interested  in, 
in  case  they  shall  be  required  so 
to  do  by  the  said  Company,  or  in 
any  other  ca$e  where  agreement 
for  compensation  for  damages  in- 
curred in  the  execution  of  this  act, 
or  for  the  purchase  of  lands  re- 
quired for  the  purposes  of  this  act, 
cannot  be  made,  then  and  in  every 
such  case  the  said  Company  shall, 
and  they  are  hereby  required  from 
time  to  time,  to  issue  a  warrant. 


either  under  their  common  seal  or 
under  the  hands  and  seals  of  three 
at  least  of  the  directors  of  the 
said  Company,  to  the  sheriff  of  the 
county  in  which  the  lands  in  ques- 
tion shall  be  situate,  or  the  matter 
in  dispute  shall  arise,  &c.  com- 
manding such  sheriff,  &c.  to  impa- 
nel, summon  and  return,  and  the 
said  sheriff,  &c.  is  hereby  accord- 
ingly empowered  and  required  to 
impanel,  summon  and  return  a  ju- 
ry, &c.  and  such  jury  shall,  upon 
their  oaths,  &c.  inquire  of  and  as- 
sess, and  give  a  verdict  for  the 
sum  of  money  to  be  paid  for  the 
purchase  of  such  lands,  (except  for 
such  interest  therein  as  shall  have 
been  of  right  purchased  by  the  said 
Company  from  any  other  person,) 
and  also  the  sum  of  money  to  be 
paid  by  way  of  satisfaction,  recom- 
pence or  compensation,  either  for 
the  damages  which  shall  before 
that  time  have  been  done  or  sus- 
tained or  on  any  other  account,  or 
for  the  future  temporary  or  perpe- 
tual, or  for  any  recurring  damages, 
to  be  so  done  or  sustained  as 
aforesaid,  and  the  cause  or  occa- 
sion of  which  shall  have  been  in 
part  only  obviated,  removed  or  re- 
paired by  the  said  Company,  and 
which  cannot  or  will  not  be  fur- 
ther obviated,  removed  or  repaired 
by  them,  and  for  any  other  damagey 
loss  or  injury  as  aforesaid ;  which 
satisfaction,  recompence  or  com- 
pensation for  such  damage  or  loss 
shall  be  inquired  into  and  assessed 
separately  and  distinctly  from  the 
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refusal  one  month  after  their  offer;  3,  or,  if  after  twenty-one 
days'  notice  from  the  Company,  he  shall  refuse  to  treat 
with  the  Company ;  4,  or,  after  the  like  notice,  shall  not 
agree ;  5,  or,  if  from  absence  or  disability  he  shall  be  inca* 
pable  of  agreeing  for  the  purchase ;  6,  or,  if  he  shall  not 
disclose  and  prove  his  title,  if  required  by  the  Company  to 
do  so ;  7,  or  in  any  other  case  where  agreement  for  pur- 
chase cannot  be  made.  The  same  section  also  contains  a 
proviso  that  **  seven  days'  notice  in  writing  of  the  time  and 
place  at  which  such  jury  are  so  required  to  be  returned, 
shall  be  given  by  the  said  Company  or  the  party  with  whom 
any  such  controversy  shall  arise."  The  objection  founded 
on  this  proviso  is  confined  to  the  inquisition ;  but  the  other 
objections  apply  to  the  warrant  as  well  as  to  the  inquisition. 
This  is  important,  as  the  defendants  will  attempt  to  sustain 
the  inquisition  by  incorporating  the  warrant  with  it. 

There  is  a  long  course  of  decisions  from  the  time  of 
Lord  Mansfield  C.  J.  down  to  the  present  time,  which  all 
tend  to  establish  the  proposition  that  no  documentary  pro- 
ceeding, which  emanates  from  an  inferior  jurisdiction,  whe- 
ther the  proceeding  be  an  inquisition  of  a  compensation  jury 
or  an  order  of  justices,  can  be  effectual  to  bind  the  rights  of 
parties,  unless  every  thing  essential  to  give  jurisdiction  appear 
upon  the  face  of  such  proceeding.     In  Doe  d.  Payne  v.  The 
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value  of  the  lands  so  to  be  taken 
or  nsed  as  aforesaid ;  and  the  said 
sheriff,  &c.  shall  accordingly  give 
jodgment  for  such  purchase  money, 
wciftfaction,  recompence  or  com- 
pensation as  shall  be  assessed  by 
such  jury ;  which  said  verdict,  and 
the  judgment  thereon  to  be  pro- 
nounced as  aforesaid,  shall  be 
binding  and  conclusive,  to  ail  in- 
tents and  purposes,  upon  all  per- 
sons and  corporations  whatsoever: 
Provided  also,  that  not  less  than 
seven  days'  notice  in  writing  of 
the  time  and  place  at  which  such 
jury  are  8«)  requiied  to  be  returned, 


shall  be  given  by  the  said  Com- 
pany to  the  party  with  whom  any 
such  controversy  shall  arise,"  &c. 
SecL  140  enacts, "  That  the  said 
verdicts  and  judgments,  being  first 
signed  by  the  said  sheriff,  &c.  pre- 
siding at  the  taking  of  such  verdict 
and  pronouncing  such  judgment, 
shall  be  kept  by  the  clerk  of  the 
peace  for  the  county  or  riding  in 
which  the  matter  in  dispute  shall 
have  arisen,  among  the  records  of 
the  quarter  sessions  of  such  county 
or  riding,  and  shall  be  deemed  re- 
cords to  all  intents  and  purposes." 
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1842.  Bristol  and  Exeter  Railway  Compantf  {a\  tlie  right  of  the 
plaintiiF  to  recover  was  admitted  to  depend  on  the  question, 
whether  the  Company » in  taking  possession  of  the  plaintiff's 
land,  had  complied  with  their  act  of  parliament.  The  85th 
section  of  that  act  was  very  similar  to  the  138th  section  of 
the  present  act,  with  respect  to  the  cases  in  which  that 
Company  might  direct  their  warrant  to  the  sheriff  to  assess 
the  purchase  money  of  lands  required  by  the  Company. 
It  was  objected  for  the  plaintiff  there, ''  that  the  inquisition 
was  void  for  not  setting  out  all  the  preliminary  proceedings 
necessary  by  the  act  of  parliament  to  enable  the  Company 
to  put  in  force  the  powers  thereby  given  for  the  compulsory 
taking  of  lands,  and  particularly  Uiat  the  whole  capital  had 
been  previoudy  subscribed  as  required  by  section  248.'' 
It  was  said  in  argument,  ^  the  sheriff  is  not  to  adjudicate 
upon  the  rights  of  the  parties ;  it  is  a  mere  inquest  of  office.** 
On  this  Parke  B.  observed,  **  the  question  is,  whether  it  is 
not  enough  to  state  in  the  iiiquisitioB  all  that  is  required  by 
the  section  relating  to  the  inquisition;  and  whedier,  if  there 
have  been  a  non-compliance  vrkh  the  act  by  the  non-payment 
of  the  capital,  that  should  not  have  come  by  way  of  answer 
from  the  plaintiff,"  There  it  will  appear  that  the  objection 
was  not  that  the  inquisition  did  not  state  all  the  facts  made 
necessary  to  its  validity  by  the  section  which  authorised  the 
inquisition  to  be  taken,  but  that  a  preliminary  and  uncon- 
nected fact,  the  subscription  of  capital,  provided  for  by 
another  distinct  and  later  section,  was  not  stated.  Parke  B. 
also  observed  during  the  argument,  *'  I  see  the  sheriff  is  to 
give  h  judgment :  therefore  every  thing  necessary  to  give 
him  jurisdiction  should  appear  on  the  inquisition  and  judg- 
ment, or  some  part  of  it.*'  That  observation  was  made 
when  Reg.  v.  Trustees  of  Swansea  Harbour  (fi),  which  may 
be  relied  upon  for  the  defendants  in  this  case,  was  cited. 
Parke  B.  says  subsequently,  in  giving  his  judgment,  ''  It 
must  be  admitted,  according  to  the  authorities  on  this  sub- 
Co)  6  M.  &  W.  320.         (6)  8  A.  &  E.  439;  S.C.  1  P.  &  D.  512. 
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ject,  that  inasmuch  as  there  is  to  be  an  extraordinary  juris- 
diction exercised  by  the  sheriff,  in  giving  judgment  as  to  the 
amount  of  compensation,  every  thing  that  was  made  prelimi- 
nary by  the  act  of  parliament  ought  to  be  set  out  on  the 
inquisition.    The  question  is,  whether  all  that  the  act  makes 
necessary  is  set  out  on  the  face  of  the  inquisition,  at  the 
foot  of  which  is  the  sheriff's  judgment.    It  seems  to  me 
that  it  is.     All  that  the  act  requires  in  the  first  instance  is 
to  be  found  in  the  2dth  section;  and  it  appears  to  me  that 
every  thing  which  iAa/  section  makes  necessary  has  been  duly 
set  out  on  the  face  of  the  inquisition."   So  that  in  that  case  the 
inquisition  was  held  good  because  it  did  set  out  the  notice 
of  inquisition,  and  all  the  other  antecedent  matters,  which, 
by  the  section  authorising  the  inquisition,  were  necessary  to 
its  validity,  and  it  clearly  would  have  been  held  bad  had  it 
not  done  so*    Here  no  one  of  the  antecedent  facts  required 
by  the  138th  section  is  set  out;  the  warrant  is  the  only  o&e 
of  the  necessary  fkcts  which  is  even  referred  to,  srnd  the 
warrant  is  itself  open  to  all  the  same  objections,  that  it  does 
not  state  the  existence  of  any  one  of  the  seven  cases  in 
which  it  could  be  issued.     Even  if  it  be  true  that  the  sheriff 
was  not  to  judge  whether  any  of  the  facts  existed  which 
were  to  give  him  jurisdictioii,  still  the  existence  of  those 
ficts  should  have  been  alleged  on  the  fiice  of  the  inquisition, 
and  they  do  not  appear  there,  or  even  on  the  warrant,  which 
is  die  act  of  the  Company  itself.     [Lord  Abifiger  C.  B. 
mentioned  a  compensation  case,  which  was  tried  before 
Tkomnm  B.,  where  the  Company,  against  whom  the  com- 
pensation was  to  be  assessed,  claimed  the  right  to  begin,  on 
the 'ground  that  they  had  Co  prove  the  antecedent  matters  on 
which  the  jurisdiction  of  the  judge,  before  whom  the  in- 
quiry in  that  case  might  be  had  instead  of  the  sheriff,  if  the 
parties  wished  it,  was  made  to  depend,  and  the  learned 
judge  decided  that  1^  had  no  jurisdiction  to  inquire  into 
such  mattery  and  die  ruling  win  afterwards  confirmed  by 
the  Court  of  King's  Bench.     A  subsequent  case  before 
Le  Blanc  J.  was  determined  by  him  in  the  same  way. 
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1842.        and  the  Court  of  King's  Bench  supported  his  decision.     It 
may,  however,  although  the  assessor  has  no  jurisdiction  to 
inquire  into  such  preliminary  matters,  be  necessary  to  state 
them  pro  form&.]     Such  matters  must  exist,  and  it  is  by 
reason  of  their  existence,  and  nothing  else,  that  the  sheriff 
bad  authority  to  take  the  inquisition.    It  was  said  in  Reg.  ▼• 
The  Manchester  and  Leeds  Railway  Company  {a)  that  the 
only  matters  to  be  stated  were  such  as  the  Court  or  other 
authority  had  necessarily  cognisance  of,  but  even  that  argu- 
ment would  be  fatal  to  this  warrant,  for  it  is  the  language 
of  the  Company,  who  had  necessarily  the  knowledge  of  all  the 
antecedent  matters.     On  the  validity  of  that  argument  it 
was  not  there  necessary  for  the  Court  to  decide,  but  Lord 
Denman  C.  J.  expressed  his  dissent  from  it.     With  regard 
.  to  the  objection  also,  that  the  inquisition  does  not  state  that 
seven  days'  notice  of  it  had  been  given,  although  the  sheriff 
and  jury  had  no  previous   cognisance  of  the  subject,  he 
was  surely  bound  to  inquire  whether  notice  had  been  given. 
In  Rex  V.  Croke{b),  it  appeared  that  the  mayor,  aldermen 
and  commons  of  the  city  of  London,  in  common  council 
assembled,  had  authority  by  statute  to  purchase  any  lands 
which  they  should  think  necessary  for  the  purposes  of  the 
act,  and,  in  case  of  the  landowner's  refusal  or  inability  to 
treat,  then   the  justices  of  Surrey,  at  their  quarter  ses* 
sions,  were  required,  upon  application  of  the  mayor  &c.,  to 
issue  a  precept  to  the  sheriff  to  summon  a  compensation 
jury,  ''  notice  in  writing  having  previously  been  given  to 
the   persons   interested,   at   least   fourteen    days   before.*' 
The  sessions,  before  whom  the  jury  was  summoned,  gave 
their  judgment  for  compensation,  which  recited  that  "  the 
precept  had  issued  on  the  application  of  the  mayor,  com- 
monalty and  citizens'*  of  London,  and  that  '*  due  notice"  of 
the  inquiry  had  been  given  to  the  party  interested.     Lord 
Mansfield  C.  J.  observed,  in  giving  his  judgment,  ''  This  is 
a  special  authority,  delegated  by  act  of  parliament  to  parti- 

(a)  8  A.  &  E.  413;  5.  C.  1  P.  &  D.  164.  {h)  Cowp.  26. 
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cular  persons,  to  take  away  a  man's  property  and  estate         1849. 

against  his  will,  therefore  it  must  be  strictly  pursued,  and 

roust  appear  to  be  so  upon  the  face  of  the  order.     Several 

objections  have  been  taken  to  this  order  in  point  of  form, 

which  are  material,     Ist.  That  the  mayor,  aldermen  and 

commons,  in  common  council  assembled,  have  not  given  an 

opinion  that  the  lands  are  necessary  to  be  purchased,  nor 

that  an  application  was  made  by  them  to  the  justices,  but 

that  an  application  was  made  by  the  mayor,  commonalty 

and  citizens."  "  It  ought  to  have  been  stated  that  the  mayor, 

aldermen  and  commons,  in  common  council  assembled,  had 

given  such  an  opinion,  and  that  an  application  had  been  made 

by  them  to  the  justices.     There  is  another  objection  in  point 

of  form,  which  is  not  mentioned  at  the  bar;  which  is,  that 

the  order  does  not  state  that  a  notice  was  given  in  writing 

to  Mr.  C.  according  to  the  requisites  specified  in  the  act, 

but  only  says  '  upon  proof  of  due  notice  having  been  given 

to  him,'  which  is  insufficient,  a  particular  notice  being  spe- 

cified  by  the  act."    Aston  J.  also  says,  "  the  notice  required 

by  the  act  ought  to  have  been  fully  set  out  and  precisely 

pursued,  and  it  is  not  cured  by  bis  appearance."    The  order 

was  quashed. 

In  that  case  the  argument  would  have  applied  as  much  as 
in  this  case,  that  the  sessions  had  no  jurisdiction  to  inquire 
whether  the  requisites  of  that  statute  had  been  previously 
complied  with.  The  case  is  also  an  authority  to  shew,  that 
the  plaintiff's  appearance  under  protest  will  not  cure  the 
defect  of  jurisdiction  apparent  upon  the  face  of  these  pro- 
ceedings. In  Rex  V.  Mayor  l^c.  of  Liverpool  (a),  the  ob- 
jection was  made  to  an  inquisition  taken  before  the  sheriff 
of  Lancashire,  that  no  proper  notice  had  been  given.  To 
this  it  was  answered,  that  "  the  sheriff  had  nothing  to  do 
with  the  notice,  which  is  an  anterior  act,  to  be  done  twenty 
days  before  the  inquisition."  But  Lord  Mansfield  C.  J. 
*'  thought  that  notice  ought  to  have  been  given  to  the  parties 
interested  in  the  lands,  and  that  it  ought  to  have  appeared 

(a)  4  Bar.  9S44. 


367 


368 


1849. 


CASES  IN  THE  EXCHEQUER  CHAMBER, 

upon  the  inquisition,  and  also  to  shew  that  there  was  juris- 
dietion."  And  for  want  of  notice  appearing  thereon,  the 
inquisition  was  quashed.  Rex  v.  Matmi/ig^a),  was  an 
order  under  ^  Geo^  2,  c.  67,  which  provided  that  the  sur- 
veyor of  the  highways  might,  if  no  proper  materials  for 
repairing  the  roads  could  be  found  in  wastes  near  the  high- 
way, dig  for  such  materials  on  the  lands  of  an  individual,  on 
giving  six  days'  notice.  The  order  did  not  expressly  shew 
that  there  were  no  materials  in  any  waste,  nor  that  notice 
had  been  given,  and  it  was  quashed,  Lord  Mansfield  C.  J. 
saying,  **  it  is  necessary  to  shew  that  there  were  no  proper 
materials  to  be  found  in  or  upon  the  wastes''  &c.,  and 
Denitim  J.  "  An  express  and  direct  adjudication  may  not  be 
necessary,  but  many  of  these  foundatioou  or  their  authority 
ought  some  how  or  other  to  appear  upon  the  face  of  the 
order.  Particularly  it  ought  to  appear  that  notice  was  given 
of  their  intention  to  dig  in  some  particular  place."  Under  a 
turnpike  act  the  trustees  had  power  to  turn  roads  through 
priivate  grounds,  making  satisfaction  to  the  owners,  and,  in 
case  of  disagreement  as  to  such  satisfoction,  were  enabled, 
on  giving  notice  to  the  owners,  to  summon  a  compensation 
jury;  and  in  Rex  v.  Bagshaw(J))y  the  Court  quashed  an 
inquisition  under  that  act,  because  it  did  not  on  the  face  of 
the  inquisition  appear  that  notice  had  been  given.  "  The 
Court  said  that  notice  to  the  parties  interested  was  the 
foundation  of  the  whole  proceedings  below,  and  that  there^ 
fore  4t  should  have  been  stated;  for,  if  no  notice  were  given, 
the  trustees  had  no  jurisdiction.  And  with  respect  to 
counsel  having  been  heard  before  the  jury,  they  said  it  did 
not  appear  that  any  counsel  for  the  defendants  bad  been 
heard."  The  affidavits  in  that  case  have  been  referred  to, 
and  it  appears  that  the  defendant  did  attend  by  his  attorney, 
so  that  it  is  clear  the  Court  looked  only  at  what  was  on  the 
face  of  the  inquisition.  The  case  therefore  is  a  distinct 
authority,  that  the  want  of  averment  of  notice  is  not  cured 


(a)  1  Burr.  377. 


(6)  7  T.  R.  S6S. 
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by  the  fact  of  notice.    In  J2er  v.  Ail  Sainis,  Southampton{a),        1842. 
the  esamination  of  a  soldier  before  two  justices  was  oflFered 
in  evidence,  although  it  did  not  upon  the  face  of  it  appear  v. 

that  he  was  quartered  at  Southampton,  where  they  had  juris-  C^e>'«>*- 
diction.  The  examination  was  held  not  admissible,  BayUy 
J.  saying,  *'  it  should  hava  appeared  on  the  face  of  the  ex- 
amination that  he  was  quartered  at  Southampton/'  and 
Holroyd  J.  '*  the  rule,  that  in  inferior  courts  and  proceedings 
by  magistrates,  the  maxim  '  omnia  prftsumuntur  rite  esse 
acta'  does  not  apply  to  give  jurisdiction,  has  never  been 
questioned.  Here  then  the  jurisdiction  should,  at  all  events, 
have  appeared  on  the  face  of  the  examination,,  supposing 
proof  of  it  aliunde  not  to  have  been  necessary/'  Day  v. 
Kingi^b),  Brook  v.  Jetiaey  (c),  Christie  v.  Unwin  {d),  in  the 
latter  of  which  cases  an  order  of  the  Lord  Chancellor  was 
held  bad  for  not  stating  the  facts  which  gave  jurisdiction^ 
are  authorities  to  the  same  point,  that,  if  jurisdiction  does 
not  appear  upon  the  face  of  an  order  or  other  proceeding  of 
a  limited  jurisdiction,  the  apparent  defect  is  not  cured  by 
the  appearance  or  acquiescence  of  the  party  against  whom 
it  is  sought  to  enforce  such  proceeding,  or  by  proof  that  the 
facts  themselves,  on  which  the  jurisdiction  is  founded, 
really  exist. 

Reg.  V.  The  Committee^Men  of  South  Holland  Drain- 
age {e)  may  be  cited  for  the  defendants.  But  that  was  an 
application  for  a  certiorari,  and  the  Court,  exercisiug  its  dis- 
cretionary power  with  respect  to  that  mode  of  proceeding, 
refused  the  certiorari,  because  the  party  who  impugned  the 
inquisition,  on  the  ground  that  it  did  not  set  out  the  notice  to 
treat,  had  himself  expressly  waived  such  notice.  Lord  Den- 
man  C.  J.  declared  his  opinion,  that,  had  it  not  been  for  the 
conduct  of  the  applicant  himself,  the  want  of  averment  of 
notice  would  have  been  fatal  to  the  inquisition,  and  Patte$on 

(a)  7  B.  &C.  785;  5.  C.  1  M.  (rf)  11  A.  &  E,  373;  S.C.  S  P. 

&  R.  663.  &  D.  204. 

(6)  5  A.  &  E.  369;  S.  C.  6  N.  (e)  8  A.  &  E.  489;  1  P.  &  D. 

&  M.  845.  79. 

(c)  1G.&D.66T. 
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J.  added,  "  this  case  must  not  be  cited  to  shew,  that  notice, 
and  all  things  necessary  to  give  authority,  need  not  be  stated 
on  the  face  of  the  inquisition."  In  Reg.  v.  The  Trustees  of' 
Swansea  Harboured),  the  same  objection  to  an  inquisition 
was  overruled,  but  that  was  on  the  ground  that  the  trustees 
made  the  objection  for  the  purpose  of  setting  aside  their 
own  inquisition. 

Another  fatal  objection  to  the  inquisition  is,  that  it  omits 
to  state  the  certificate  of  justices,  without  which  the  lands 
in  question,  having  been  omitted  in  the  schedule  to  the  act, 
could  not  be  taken.  This  last  and  the  former  objection, 
that  the  inquisition  omits  to  state  which  of  the  cases,  enu- 
merated in  the  138th  section,  has  occurred,  so  as  to  entitle 
the  Company  to  use  their  compulsory  powers  of  taking  land, 
apply  to  the  warrant  as  well  as  to  the  inquisition.  The  ob- 
jection, that  the  warrant  and  notice  of  inquisition  are  not 
set  out,  applies,  of  course,  to  the  inquisition  only. 

2.  The  certificate  of  justices,  which  is  a  necessary  part 
of  the  Company's  title,  is  void.  The  objections  to  the  cer- 
tificate are  founded  upon  the  5th  (b)  and  7th  sections,  and 


(fl)  8A.&E.  439;  5.  C.  1  P. 
ScD.  512. 

(6)  The  5th  sect,  is,  "  ProTided 
always,  and  be  it  further  enacted, 
that  it  shall  be  lawful  for  the  said 
Company  to  make  the  said  railway 
and  other  works  upon,  in,  over  or 
through  the  lands  delineated  on 
the  said  maps  or  plans,  although 
such  lands,  or  any  of  them,  or  the 
situation  thereof  respectively,  or 
the  name  of  the  owners  or  of  the 
occupiers  thereof  respectively,  may 
happen  to  be  omitted,  misstated, 
or  erroneously  described  in  this 
act,  or  in  the  schedule  thereto,  or 
in  the  said  books  of  reference,  if 
It  shall  appear  to  any  two  or  more 
justices  of  the  peace  for  the  said 
county  palatine  of  Lancaster,  or 
for  the  West  Riding  of  the  county 
of  York,  or  for  the  borough  of 


Leeds  (in  case  of  a  dispute  about 
the  same),  and  be  certified  by 
writing  under  their  hands,  that 
such  omission,  misstatement  or 
erroneous  description,  proceeded 
from  mistake;  and  the  certi6cate 
of  the  said  justices  shall  be  depo* 
sited  with  and  remain  in  the  cus- 
tody of  the  clerk  of  the  peace  for 
the  said  county  palatine  of  Lan- 
caster, or  for  the  said  West  Riding, 
or  for  the  said  borough  of  Leeds, 
as  the  case  may  require." 

The  7th  section  is,  "  Pro- 
vided also,  and  be  it  further  en- 
acted, that  nothing  herein  con- 
tained shall  authorise  the  said 
Company,  or  any  person  acting 
under  their  authority,  to  take,  in- 
jure or  damage,  for  the  purposes 
of  this  act,  any  house  or  other 
building,  which  was  erected  or 
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»re,  1.  That  it  is  only  in  case  of  a  dispute  about  the  same, 
that  the  justices  have  jurisdiction  to  grant  a  certificate  that 
the  premises  are  omitted  in  the  schedule,  and  that  this 
certificate  does  not  allege  such  dispute.  2.  The  **  yard 
and  garden/*  part  of  the  premises  in  question,  are  omitted 
from  the  schedule  to  the  certificate,  and  it  appears,  from  the 
schedule  to  the  act,  that,  whenever  it  was  the  intention 
that  a  yard  or  garden  should  be  included  in  the  description 
of  any  premises,  such  yard  and  garden  are  expressly  named. 

3.  Another  objection  to  the  title  of  the  Company  is,  that 
they  have  deviated  into  Allen  Street,  in  contravention  of  the 
59tb  section,  and  though  this  is  not  a  deviation  directly 
respective  of  the  plaintiiF's  property,  yet  the  Company 
have  thereby  forfeited  their  compulsory  powers  of  taking 
the  plaintiff's  lands,  among  others,  for  the  purpose  of  con- 
tinuing the  railway  in  a  prohibited  direction. 

4.  The  check  drawn  by  two  directors  was  not  a  payment 
of  the  purchase  money  by  the  Company.  [Lord  Abin- 
ger  C.  B.  It  is  a  payment  by  the  Company  through  the  two 
directors,  who  drew  the  check.] 
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Cresswe// contrj^.  This  record  shews  that  the  Railway 
Company  have  done  all  that  the  statute  requires  to  complete 
their  title  to  the  premises  in  question;  the  eviction  there- 
fore of  the  defendants  was  rightful,  and  discbarges  them 
from  the  present  claim  for  use  and  occupation. 

1.  It  is  said  that  the  inquisition  is  void,  because  it  does 
not  state  any  notice  to  treat,  or  disagreement,  or  other  case, 


boilt  OD  or  before  the  SOth  day  of 
November,  1835,  or  any  groand 
which  was  then  set  apart  and  used 
as  and  for  a  garden,  orchard,  yard, 
park,  paddock,  plantation,  planted 
walk  or  avenue  to  a  house,  or  any 
inclosed  ground  (Wanted  as  an 
ornament  or  shelter  to  a  house,  or 
planteil  and  set  apart  as  a  nursery 
for  trees,  other  than  and  except 
Mcfa  as  are  specified  in  the  sche- 
VOL.  II. O.  D. 


dule  to  this  act  annexed,  without 
the  consent  in  writing  of  the  owner 
and  occupier  thereof  respectively, 
unless  the  omission  thereof  in  such 
schedule  shall  have  proceeded  from 
mistake,  and  unless  it  shall  be  so 
certified  in  manner  herein-before 
provided  for  in  cases  of  uninten- 
tional errors  in  the  said  book  of 
reference." 

C  C 
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within  the  138th  section,  to  authorise  the  taking  of  the 
inquisition ;  and  it  is  further  objected,  that  it  ought  to  have 
stated  the  certificate  and  the  notice  of  inquisition.  The 
answer  is,  that  the  inquisition  refers  to  the  warrant,  which 
is  incorporated  with  it,  and  that  the  very  circumstance  of 
the  Company  issuing  their  warrant,  to  assess  the  amount  of 
purchase- money,  shews  that  they  do  not  agree  with  the 
land-owner.  [Alderson  B.  The  first  case  in  the  section 
seems  to  be  where  the  landowner  does  not  agree  to  the 
price,  and  the  second,  where  he  does  not  agree  to  treat  at 
all.]  The  section  allows  the  Company  to  issue  their  war- 
rant in  any  case  where  the  Company  and  land-owner  do  not 
agree.  Now  as  there  must  be  the  concurrence  of  both 
parties  to  constitute  an  agreement,  and  as  the  Company  may 
themselves  choose  to  disagree,  the  issuing  their  warrant  is 
ipso  facto  proof  of  disagreement.  The  Company  are  cer- 
tainly not  bound  to  make  an  offer  of  any  sum  to  the  land- 
owner in  the  first  instance,  for  the  1 4Sd  section  provides 
that,  if  they  do  not  make  any  offer,  they  shall  pay  the  costs 
of  taking  the  inquisition. 

The  warrant,  which  is  directed  to  the  sheriff,  was  the 
only  thing  necessary  to  put  him  in  motion  and  to  give  him 
jurisdiction,  and  it  was  not  necessary  that  the  inquisition 
should  state  any  other  fact  of  which  he  would  have  no  cogni- 
sance. The  true  principle  on  which  magistrates  and  inferior 
courts  are  required  to  state  on  their  proceedings  such  matter 
as  is  essential  to  give  jurisdictioBy  is  adverted  to  by  Patte- 
son  J.  in  Rex  v.  The  Trustees  of  the  Nomrich  and  Watton 
Road  {a) — "  Whether  the  notice  ought  to  appear  on  the 
inquisition  is  a  point  on  which  I  desire  not  to  be  concluded; 
but  my  impression  is  that  it  should  appear,  not  as  the  find- 
ing of  the  jury,  but  in  the  nature  of  a  caption.''  Now  what  is 
a  caption  ?  It  is  the  history  given  by  a  court  of  its  own  pro- 
ceedings; 1  Starkie,Cnm.  PI. 233;  and,  where  such  court  is 
a  court  of  record,  that  history  is  conclusive;  Holroyd  J.  in 
Basten  y.Carew{b),  But  the  reason  why  that  history  or  record 


(a)  6  A.  &  £.  563;  S,C.  1  N. 
&  P.  S2. 


ibi)  3  B.  ScC.  649;  S.  C.  5  D. 
&  R.  558. 
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is  conclusive,  is  because  the  matter  so  recorded  is  matter 
which  the  Court  was  bound  to  investigate  and  adjudicate 
upon.  It  is  with  respect  to  such  matters  only,  on  which  the 
record  is  conclusive,  that  it  will  be  bad  if  it  do  not  state  them. 
In  Kite  and  LMwi's  case  (a),  a  conviction  for  smuggling  was 
held  bad,  because  it  did  not  state  that  the  convicting  justices 
resided  near  to  the  port  into  which  the  vessel  was  carried. 
That  fact  was  certainly  necessary  to  give  them  jurisdiction, 
but  it  was  also  a  fact  which  they  had  to  ascertain. 

In  Rex  V.  Crvke{b)y  which  has  been  cited  for  the  plaintiff, 
it  is  clear  that  the  sessions,  whose  judgment  was  quashed 
for  not  averring  notice,  bad  themselves  to  give  the  notice. 
So  in  Rex  v.  The  Mayor  S^c,  of  Liverpool  (c)  "  The  sheriff^,"* 
says  Willes  J.,  ''  was  to  give  the  notice,  and  he  should  have 
shewn  it."    In  Rex  v.  Bagshaw{d)  and  Rex  v.  The  Trustees 
of  the  Noncich  and  Watton  Road{e)  also  the  turnpike  trus- 
tees, before  whom  the  inquisition  was  taken,  had  themselves 
to  give  the  notice.     In  the  present  case,  suppose  the  sheriff 
had  doubted  whether  the  plaintiff  and  the  Company  did  not 
in  fact  really  agree,  he  could  not  have  inquired  into  the 
matter,  their  warrant  alone  was  sufficient  to  give  him  juris- 
diction.   Where  a  venire  goes  to  the  sheriff  from  an  inferior 
Court,  is  he  to  inc^uire  whether  the  cause  of  action  arose 
within  its  jurisdiction?     In  Day  v.  King  (J),  an  order  of 
justices   upon  the  stewards  of  a  friendly  society,  requiring 
them  to  pay  money  to  a  member  of  the  society,  under  49 
Geo.  3,  c.  1^5,  was  held  bad  for  omitting  to  state  that  the 
applicant   was  A  member,    and    that   the   parties  applied 
against  were  stewards  of  the  society.     But  both  these  were 
facts  upon  which  the  justices  had  to  adjudicate,  and  conse- 
quently, if  the  order  had  stated  those  facts,  it  would  have 
been  conclusive.    The  same  remark  applies  to  Christie  v. 
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(a)  1  B.  &C.  101;  5.  asD. 
&  R.  S12. 

(b)  1  Cowp.  26. 

(c)  4  Bur.  2244. 

(d)  7  T.  R.  362. 


(e)  5A.&E.56S;  S.C.  1  N. 
&  P.  32. 

(/)5A.&E.  359;  S.C.  6N. 
&  M.  845. 
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Umciii{a),  where  the  Lord  Chancellor,  sitting  in  bankraptcy, 
and  in  exercise,  not  of  his  ordinary  jurisdiction  as  chancellor, 
but  of  a  statutory  jurisdiction,  under  6  Geo.  4,  c.  16,  s.  18, 
did  not  state  in  his  order  that  the  creditor  applying  to  have 
bis  debt  substituted  for  that  of  the  petitioning  creditor  had 
proved  a  sufficient  debt  before  the  application. 

If  this  inquisition  is  bad  on  the  face  of  it,  how  could  the 
Court  of  Queen's  Bench  have  refused  to  quash  it  in  Reg, 
V.  Manchester  and  Leeds  Railway  Company  f  (6)  It  must 
have  been  on  the  ground  that  it  was  not  void,  and  Reg.  v. 
The  Committee-Men  for  the  South  Holland  Drainage  {c) 
must  have  been  decided  on  the  same  ground,  lieg.  v.  The 
Trustees  of  Swansea  Harbour  (d)  is  a  still  stronger  case,  for 
there  the  Court  of  Queen's  Bench  lent  its  authority  to  en- 
force by  mandamus  that  which,  according  to  the  argument 
for  the  plaintiff  in  this  case,  was  a  void  inquisition.  The 
plaintiff  must  contend  that  there  was  error  on  the  record  in 
that  case,  and  that  the  Court  of  Queen's  Bench  advisedly 
gave  judgment,  which  might  have  been  reversed  on  error, 
because  it  was  dissatisfied  with  the  conduct  of  the  party 
who  impugned  the  inquisition. 

In  Rex  V.  All  Saints,  Southampton {e)»  the  examination 
taken  by  the  magistrates  was  no  record  at  all,  for  they  were 
acting  ministerially  only,  as  officers  under  the  statute,  to 
take  evidence.  If,  therefore,  the  examination  had  stated 
that  the  soldier  was  quartered  in  the  place  where  they  had 
jurisdiction,  it  would  not  have  been  conclusive  of  that  fact, 
but,  if  the  examination  had  been  a  record,  the  test  adverted 
to  would  have  applied — the  examination  would  have  been 
conclusive,  because  the  justices  were  bound  to  ascertain 
the  fact. 

2.  At  all  events  the  inquisition  is  not  void,  and  therefore. 


(a)  11  A.  &  E.  373;  5.  C.  3  P.  &  D.  79. 

&  D.  S04.  {d)  BA.8S  £.  439;  S.  C.  1  P. 

(6)  8  A.  &  £.  413 ;  iS.  C.  1  P.  &  D.  512. 

&  D.  164.  (e)  7  B.  &  C.  785;  &  C.  1  M. 

(c)  8  A.  &  E.  429;  S.  C.  1  P.  &  R.  663. 
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if  erraneous  only,  is  good  till  set  aside.    The  distinction  be- 
tween void  and  erroneous  proceedings  is  explained  in  the 
Manhalsea  case  (a)  (second  point),  where  it  is  said,  ''  a 
difference  was  taken  where  a  court  has  jurisdiction  of  the 
cause,  and  proceeds  inverso  ordine  or  erroneously,  there  the 
party  who  sues,  or  the  officer  or  the  minister  of  the  court 
who  executes  the  precept  or  process  of  the  court,  no  action 
lies  against  them.     But,  where  the  court  has  not  jurisdic- 
tion of  the  cause,  there  the  whole  proceeding  is  coram  non 
judice  ;**  and  instances  are  given,  viz.  if  the  Court  of  Com- 
mon Pleas  hold  plea  in  an  appeal  of  death  or  robbery,  it  is 
coram  non  judice ;  but  if  the  same  Court,  in  a  plea  of  debt, 
award  a  capias  against  a  peer, ''  although  the  writ  be  against 
law,  notwithstanding,  inasmuch  as  the  Court  has  jurisdiction 
of  the  cause,  the  sheriff  is  excused.'*    The  same  distinction 
is  recognised  in  Turner  v.  Ftlgate{b\  Barker  v.  Braham{c), 
Parsons  v.  Loi/d{d\  Philips  v.  Biron(e).     If,  in  a  case 
like  Trevor  v.  Wall  (/),  the  judgment  of  the  inferior  court 
had  not  been  reversed  on  error,  because  the  declaration 
omitted  to  allege  that  the  cause  of  action  arose  within  the 
jurisdiction,  and  if  execution  had  been  had  on  the  judgment, 
and  an  action  had  been  brought  against  the  plaintiff  for  so 
taking  out  execution,  be  would  have  been  obliged  to  plead 
and  prove  that  his  cause  of  action  did  arise  within  the  juris- 
diction; Evans  v.  Munklei/{g)\  and  he  might  then  have 
justified  under  the  judgment.     So  in  this  case,  if  trespass 
had  been  brought  against  the  Company  for  entering  the 
plaintiff's  land,  and  a  special  plea  were  pleaded,  it  would 
have  been  necessary  to  aver  and  prove  all  the  facts  neces- 
sary to  give  the  sheriff  jurisdiction,  and  then  the  Company 
would  be  protected  by  the  inquisition.     Of  what  use  then 
can  it  be  to  state  on  the  inquisition  all  such  preliminary 
facts,  which  in  any  proceeding  against  the  Company  they 
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{d)  3  Wils.  341. 
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would  have  to  aver  and  to  prove  aliunde,  and  of  which  the 
inquisition  would  be  no  evidence  whatever  i  If  indeed  the 
inquisition  had  been  quashed,  it  would  afford  the  Company 
no  protection  whatever;  but,  so  long  as  it  remains  a  judg- 
ment, however  erroneous,  it  **  is  binding  and  conclusive  to 
all  intents  and  purposes,  upon  all  persons  whatsoever,"  by 
the  terms  of  the  ld8th  section. 

3.  With  regard  to  the  6rst  objection  to  the  certificate, 
that  it  does  not  state  there  was  any  dispute  whether  the 
premises  in  question  had  been  omitted  from  the  schedule 
by  mistake,  it  cannot  be  necessary  that  there  should  be 
even  a  dispute  in  fact  to  give  jurisdiction  to  the  certifying 
justices,  for,  if  so,  where  the  landowner  admitted  the  mis- 
take,  the  schedule  could  never  be  amended.  If  there  is  no 
dispute,  the  certificate  is  unnecessary. 

With  regard  to  the  second  objection,  it  is  found  that  the 
"yard  and  garden'^  were  parcel  of  and  included  in  the 
description  of  the  ''house,"  and  occupied  v^ith  it;  they 
would  pass  therefore  as  part  of  the  house :  Plowd.  171; 
Beithworih's  case  (a);  Co.  Zdi.  5  b,  56  b.  Such  gardens 
as  are  mentioned  in  the  schedule  are  detached  gardens. 

4.  The  deviation  into  Allen  Street  is  authorised  by  the 
59lh  section,  which  provides  that,  if  the  line  is  taken  within 
a  certain  distance  of  Allen  Street,  the  Company  shall  pur- 
chase one  side  of  the  street.  They  have  purchased  the 
whole  street.  The  verdict  too  finds  that  there  has  been  no 
deviation  from  the  parliamentary  line. 

3.  The  objection  to  the  mode  of  paying  the  purchase 
money  has  been  answered  by  the  Court. 


Ellis  in  reply.  The  argument,  that  the  inquisition  need 
not  state  the  notice  of  inquisition,  because  such  notice  was  an 
anterior  act  with  which  the  sheriff  had  nothing  to  do,  was  used 
without  success  in  Rex  v.  The  Mayor,  S^c,  of  Liverpool {b): 
and  in  Rex  v.  Crake  {c)  it  is  clear  that  the  justices  were 


(a)  2  Rep.  32. 

(b)  4  Burr.  2244. 


(c)  1  Cowp.  26. 
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not  the  parties  to  give  the  noticei  for  the  notice  was  to  be 
giveD  aotecedeotly  to  the  application  to  the  justices. 

But  it  is  submitted  that  the  first  thing  the  sheriff  and  jury 
in  this  case  had  to  do  was  to  ascertain  whether  those  facts 
eusted  which  alone  could  entitle  them  to  exercise  any  juris- 
dictioD.  The  cases  referred  to  by  Lord  Abinger  C.  B. 
seeoi  only  to  shew  that  the  jury  were  to  take  no  part  in  as- 
certaining such  facts,  for  the  contest  in  those  cases  was  as  to 
the  right  to  begin  and  reply,  which  depends  upon  the  onus 
proband!  before  the  jury.  But  it  by  no  means  follows  from 
those  cases  that  the  sheriff  hB,d  not  to  inquire  into  all  the  facts 
essential  to  found  his  jurisdiction. 

Even  if  the  sheriff  might  assume  all  preliminary  facts 
without  inquiry,  he  was  still  bound  to  set  out  the  facts 
assumed.  It  is  impossible  from  this  inquisition  to  know  on 
which  of  the  numerous  cases  in  the  13Bth  section  the  sheriff 
and  jury  have  proceeded.  Inferior  courts  are  required  to  shew 
on  what  foundation  they  proceed,  in  order  that  the  superior 
courts  may  see  what  the  inferior  court  has  professed  to  do, 
and  so  have  the  means  of  judging  at  once  whether  it  has 
had  jurisdiction,  [hord  Abinger  C.  B.  The  inquisition  is 
the  only  judicial  proceeding.  It  refers  to  the  warrant  as 
the  only  preliminary  fact  necessary  to  give  the  sheriff  juris- 
diction. The  warrant  does  not  itself  recite  any  preliminary 
fact,  but  it  is  not  a  judicial  instrument,  it  is  merely  an  act  of 
one  of  the  parties  litigant.] 

The  sheriff  and  jury  in  this  case  are  not  a  permanent 
court ;  qu4  sheriff  and  jury  merely,  they  have  no  jurisdiction* 
Their  jurisdiction  is  born  and  dies  with  the  occasion  of  its 
exercise.  The  present  case,  therefore,  is  much  stronger 
than  the  ordinary  cases  in  which  inferior  courts  of  a  perma- 
neni  nature  have  been  required  on  the  face  of  their  proceed- 
ings  to  set  out  the  grounds  of  their  jurisdiction  to  act  in 
the  particular  case.  For  here  the  statement  of  the  prelimi* 
nary  facts  is  necessary  to  shew  that  the  sheriff  and  jury 
were  a  court  at  all.    Even  in  Basten  v.  Carew(a)  and  other 

(a)  3  B.  &  C.  649;  5.  C.  a D.  &  R.  558. 
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1842.        cases,  referred  to  as  shewing  that  any  finding  by  a  court  of 

record  is  conclusive  with  respect  to  facts  which  the  Court 

^v^"       had  to  ascertain,  it  might  have  been  shewn  that  the  assumed 

Clcmsor.     court  was  no  court  at  all,  that  the  assumed  justices  were  not 

justices. 

The  distinction  therefore  drawn  from  the  Marshalsea 
case  (a)  and  other  authorities,  to  shew  that  a  voidable  judg- 
ment is  binding  until  set  aside,  cannot  avail  the  defendants, 
for  here  it  does  not  appear  that  the  Court  itself  existed;  so 
that  upon  the  face  of  them  the  proceedings  may  have  taken 
place  coram  non  judice,  and  so  be  void,  \^Maule  J.  The 
special  verdict  finds  every  fact  necessary  to  give  jurisdiction, 
and  that  judgment  was  given  by  the  sheriff.  It  seems  now 
to  be  objected  that  the  facts  necessary  to  give  jurisdiction 
were  found  by  incompetent  evidence,  because  they  ought 
to  have  been  proved  by  the  inquisition  itself,  and  are  not 
there  stated.  Is  not  this  a  nisi  prius  objection,  which  can- 
not now  be  taken  advantage  of?]  The  special  verdict  con- 
tains no  finding,  apart  from  the  inquisition  itself,  that  the 
sheriff  in  fact  gave  any  judgment,  nor  would  any  other  mode 
of  finding  the  judgment  be  good,  because  the  statute  re- 
quires the  judgment  to  be  in  writing.  This  may  be  collected 
from  section  140,  which  makes  the  inquisition  a  record; 
just  as  in  The  Earl  of  Harbornugh  v.  Shardiow{b)  it  was 
collected,  from  the  section  requiring  the  inrolment  of  the 
contract,  that  the  contract  must  be  in  writing,  and  it  was 
held  that  the  Company  had  no  title  without  proof  of  such 
a  written  contract.  This  inquisitiou  therefore  was  neces- 
sarily set  out,  and  may  be  impugned  if  it  is  not  such  an 
instrument  as  the  act  requires. 

With  regard  to  the  payment  of  money,  it  is  submitted 
that  the  payment  stated  in  the  special  verdict  is  insufficient, 
and  might  have  been  repudiated  by  the  Company.  Sec- 
tion 160  allows  the  Company  to  enter  upon  lands  on  pay- 
ment of  the  purchase  money,  and,  if  the  landowner  refuses 
to  convey,  then  upon  payment  into  the  Bank  of  England  to 

(a)  10  Rep.  68  b.  (6)  7  M.  &  W.  87. 
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an  account,  <*  Ex  parte  Manchester  and  Leeds  Railway 

Company,"  as  thereinbefore  directed,  referring  to  the  \5Sd 

section.     By  the  15Sd  section,  in  case  of  such  refusal  by 

the  landowner,  **  it  shall  be  lawful  for  the  Company  to  order 

the  money  so  awarded  to  be  paid  into  the  Bank  of  England, 

in  the  name  and  with  the  privity  of  the  Accountant-General 

of  the  Court  of  Exchequer,  to  be  placed  to  his  account,  to 

the  credit  of  the  parties  interested  in  the  lands,"  &c.     Now 

by  section  218,  all  orders  are  to  be  in  writing  and  entered 

in  a  book.     No  such  order  is  stated  in  the  verdict.    The 

funds  of  the  Company  may  therefore  have  been  appropriated 

to  this  payment  without  a  proper  authority,  and  the  amount 

may  be  recoverable  by  the  Company  as  money  had  and 

received. 

Ctir.  adv.  vuli. 

TiNDAL  C.J.  now  delivered  the  judgment  of  the  Court: — 
The  question  raised  for  the  opinion  of  the  Court  below, 
upon  this  special  verdict,  was,  whether  the  defendants 
below  ceased  to  be  tenants  to  the  plaintiff  below  by  the 
entry  and  eviction  of  the  Manchester  and  Leeds  Railway 
Company,  under  the  powers  and  authority  of  the  act  6  &  7 
WUL  4,  c.  cxi. ;  for,  if  such  entry  and  eviction  was  justified 
by  the  powers  given  by  that  act,  then  the  defendants  paid 
into  Court  more  than  was  due  for  their  use  and  occupation 
of  the  plaintiff's  premises,  and  the  judgment  given  for  such 
defendants  by  the  Court  below  ought  to  stand ;  but,  if  such 
entry  and  eviction  was  not  justified,  then  the  defendants 
still  continued  tenants  notwithstanding  the  eviction,  and  are 
liable  to  a  further  sum  for  use  and  occupation  beyond  what 
was  paid  into  Court,  and  in  that  case  the  judgment  must 
be  given  for  the  plaintiff  below. 

On  the  part  of  the  plaintiff,  three  principal  grounds  of 
objection  against  the  validity  of  the  proceedings  of  the 
Railway  Company  have  been  raised,  and  relied  upon  in 
argument;  viz. 

1.  That  the  warrant  and  inquisition  directed  by  the 
}38ih  section  of  the  act  do  not  state  upon  the  face  of  them 
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sufficient  facU  to  shew  any  juriudicUoii  over  ifae  subject 
matter,  and  that  consequently  such  warrant  and  inquisilioo^ 
and  the  judgment  also  of  the  sheriff  founded  thereon,  are 
altogether  void.  2.  That  the  certificate  granted  by  the  two 
justices  under  the  5th  section  of  the  act,  upon  the  ground 
of  an  unintentional  error  having  taken  place  in  the  descrip* 
tion  of  the  premises  in  the  schedule  to  the  act  of  parliament, 
is  void,  by  reason  of  its  not  stating  that  there  was  any  dis- 
pute. And  3.  Because  the  yard  and  garden,  parcel  of  the 
premises,  are  neither  specified  in  the  origiual  schedule  nor 
in  the  certificate. 

Of  these  objections  the  first  is  that  which  is  entitled  to 
the  greatest  consideration.  The  authority,  given  by  the 
statute  to  the  Railway  Company,  to  take  the  lands  of  indi- 
viduals for  the  purposes  of  the  act,  where  it  is  exercised 
adversely  and  not  by  consent,  is  undoubtedly  an  authority 
to  be  carried  into  effect  by  means  unknown  to  the  common 
law.  And  it  is  therefore  contended,  on  the  part  of  the 
plaintiff,  that  the  same  rule  will  apply  to  these  proceedings, 
which  is  held  to  apply  to  all  other  inferior  jurisdictions-- 
that,  unless  sufficient  appears,  upon  the  face  of  the  pro- 
ceedings themselves,  to  shew  the  jurisdiction  exists,  such 
proceedings  are  altogether  void.  Admitting  such  to  be  the 
rule  of  law,  and  not  further  relying  on  the  special  finding 
by  the  jury,  that  all  which  was  necessary  to  give  jurisdiction 
under  the  statute  did  really  and  in  fact  take  place,  than  to 
observe,  that  the  whole  objection  is  confined  to  the  face  of 
proceedings  themselves,  the  question  is,  whether  expressly 
or  by  necessary  intendment,  the  proceedings  do  of  them- 
selves shew  that  they  were  warranted  by  the  statute.  And 
we  are  of  opinion  that,  upon  fair  and  necessary  intendment, 
the  jurisdiction  appears  upon  the  proceedings  themselves. 

The  \i arrant  and  inquisition  being  annexed  together,  as 
stated  in  the  special  verdict,  may  be  considered  as  one  en- 
tire proceeding,  and  any  deficiency  existing  in  the  one  may 
be  aided  by  reference  to  the  other.  And  indeed  it  is  ob- 
vious that,  as  no  particular  form  is  prescribed  by  the  statute, 
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it  must  be  sufficient  if  the  jurisdiction  is  aubstantially  made 
apparent  upon  the  face  of  the  documents,  oris  to  be  in- 
ferred therefrom. 

Now  it  is  to  be  observed  that  the  statute  in  section  1  8 
enumerates  the  several  cases  in  which  power  is  given  to 
the  Company  to  ascertain  the  amount  or  value  of  the  pur- 
chase money  of  lands  to  be  taken  under  the  act,  by  the 
intervention  of  a  jury;  and,  after  specifying  three  distinct 
ceases,  viz.  first,  mere  simple  non-agreement  as  to  the  pur- 
chase money,  secondly,  the  refusal  to  accept  the  purchase 
money,  with  notice  and  request  that  it  may  be  referred  to 
a  jury,  and  thirdly,  a  neglect  or  refusal  after  notice  to.treat 
or  agree  for  the  sale,  or  an  incapacity  to  make  an  agree- 
ment, or  non-disclosure  of  the  state  of  the  title  of  the  seller, 
the  section  concludes  with  this  very  general  and  compre- 
hensive statement,  "  or  in  any  other  case  where  agreement 
for  the  purchase  of  lands  required  for  the  purposes  of  the 
act  cannot  be  made."     And  we  think  the  very  circumstance 
of  recourse  having  been  taken  by  the  Company  to  the  com- 
pulsory means  of  ascertaining  the  amount  of  the  purchase 
money  by  summoning  the  jury,  and    the   proceeding  to 
judgment  in  the  regular  mode  pointed  out  by  the  statute, 
affords  the  natural  and  necessary  inference  that  a  previous 
agreement  for  the   purchase  could   not  be  made.     Such 
indeed  appears  to  have  been  the  opinion  of  LiUledale  and 
Williiims  Js.  in  the  case  of  Reg.  v.  Tru$tees  of  Swansea 
Harbour  (a) f  which  in  its  circumstances  strongly  resembles 
the  present.     The  warrant  states,  upon  the  face  of  it,  that 
it  was  issued  by  the  Company  pursuant  to  the  powers  for 
that  purpose  given  to  them  by  the  act:  the  jury  are  directed 
upon  the  face  of  the  warrant  to  be  impanelled,  ''to  inquire 
of,  assess  and  give  a  verdict  for  the  sum  of  money  to  be 
paid  to  the  plaintiff  (amongst  others)  for  the  purchase  of 
the  lands,  &c.  (amongst  others)  of  the  plaintiff,  about  to 
be  purchased  and   taken  under  the  authority  of  the  act ;" 


(«)  8  A.  &  E.  439;  S.  C.  1  P.  &  D.  513, 


382 


1842. 


Taylor 

V, 

Clemson. 


CASES  IN  TH£  EXCHEQUER  CHABIBER, 

words  which  imply  necessarily,  that  such  purchase  bad  not 
theD  been  completed,  that  no  sale  had  been  then  agreed  on, 
the  terms  purchase  and  sale,  being  correlative  terms,  and 
not  being  satisfied,  unless  a  price  had  been  agreed  on  be- 
tween the  parties.  And  again,  in  the  inquisition,  after  the 
jury  have  ascertained  and  settled  the  amount,  it  proceeds 
thus,  *'  I,  the  said  sheriff,  in  pursuance  of  the  said  act,  do 
pronounce  and  give  judgment  for  such  purchase  money,  so 
assessed  by  the  jurors,  according  to  the  direction  of  the  said 
act;"  words,  which  import  in  themselves,  that  the  settling 
the  amount  of  the  purchase  money  is  a  proceeding  between 
adverse  parties,  a  proceeding  in  invUum,  and  not  the  result 
of  a  preceding  agreement. 

And,  if  the  cases  relied  upon  on  the  part  of  the  plaintiff 
are  examined,  they  will  all  be  found  distinguishable  from 
the  present  in  this  material  point,  that  the  omission,  or 
want  of  averment  on  the  face  of  the  proceedings,  which 
formed  the  objection  in  those  cases,  could  not  be  supplied 
by  any  intendment  from  the  facts  stated  in  the  instrument 
itself,  or  from  the  fact  that  the  order  or  instrument  itself 
was  made. 

Thus,  in  the  case  of  Rex  v.  Manning  (a),  the  objection 
was,  that  it  did  not  appear  in  the  order  **  that  there  were 
no  proper  materials  in  or  upon  the  wastes  or  common 
grounds  in  any  place  near  the  highway.'*  In  the  case  of 
Rex  V.  Mat/or  of  Liverpool  {h)  the  objection  was,  that  the 
service  of  previous  notice  ought  to  have  appeared  upon 
the  inquisition  in  order  to  give  jurisdiction.  In  Rex  v. 
Croke  (c)  the  objection  was,  that  it  did  not  appear  on  the 
order  that  the  mayor,  aldermen  and  commons,  in  common 
council  assembled,  had  adjudged  the  lands  to  be  necessary; 
nor  did  it  appear  on  the  order  that  the  defendant  had  had 
notice  in  writing.  In  Rex  v.  Bagshaw  and  others  {d)  the 
objection  was  again  the  want  of  notice  to  the  defendant, 
which  was  essential  to  give  the  trustees  jurisdiction.     In 


(fl)  1  Burr.  377. 
(6)  4  Burr.  9244. 


(c)  1  Cowp.  26. 
(rf)  7  T.  R.  363. 
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the  case  of  Day  v.  Kit^  and  others  (a)  the  order  was  defi-        1849. 
cieiit  in  stating  the  party,  for  whom  the  order  was  made,  to 
be  a  member  of  the  Friendly  Society.    But  in  each  of  these 
cases,  and  in  the  others  cited,  it  is  obvious  that  it  could 
not  be  contended,  from  the  fact  of  the  proceeding  under 
the  statute  having  taken  place,  that  there  had  been  a  per- 
formance of  the  act  or  condition  precedent,  the  omission 
to  allege  which  performance  on  the  face  of  the  proceedings 
formed   the  ground  of  objection.     As,   for  instance,  the 
proceedings  under  the  Highway  Act,  in  the  case  of  Rex  v. 
Manning  {b),  furnished  no  inference  whatever  as  to  the 
non-existence  of  materials  near  the  highway,  and  so  of  the 
rest.     Here,  on  the  contrary,  it  appears  to  us  that  it  is  im- 
possible, upon  reading  the  warrant  and  inquisition,  to  arrive 
at  any  other  conclusion  than  this,  that  the  Company  must 
have  proceeded  on  the  ground  that  no  agreement  could  be 
previously  made. 

There  was  a  further  objection  to  the  inquisition,  that  no 
mention  of  the  certificate  appears  therein.  But  we  think 
it  is  a  sufficient  answer  to  this  objection,  that  the  effect  of 
the  certificate  is  simply  to  rectify  the  mistake  or  omission 
in  the  schedule  to  the  act  itself,  and  to  extend  the  opera- 
tion of  the  statute  to  the  several  lands,  &c.  included  in  the 
certificate,  so  as  to  place  them  precisely  in  the  same  situa- 
tion as  if  they  had  been  inserted  in  the  original  schedule  of 
the  act. 

The  other  objections  appear  to  us  to  possess  less  weight 
and  difficulty.  For,  as  to  the  certificate,  it  is  objected  that 
it  does  not  set  forth  the  grounds  on  which  it  was  granted. 
But  this  objection  to  the  certificate  is  virtually  the  same  as 
that  which  has  been  already  considered  with  regard  to  the 
warrant  and  inquisition.  The  only  necessity  for  any  certi* 
ficate  is,  as  stated  in  sect.  5,  *'  in  case  of  a  dispute,''  as  to 
any  error  in  the  description  of  lands,  &c.  in  the  schedule. 

(o)  5  A.  &  £.  359;  8,  C.  6  N.  &  M.  845. 
(h)  1  Burr.  377. 
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There  is  no  previous  condition  to  be  performed  by  the 
Company  or  any  other  person,  in  order  to  give  jurisdiction 
to  the  certifying  justices.  They  are  to  make  their  certifi- 
cate in  case  of  a  dispute:  and  the  fact  of  their  being  ap- 
plied to,  and  granting  their  certificate,  is  not  merely  evi- 
dence of  the  dispute,  but  appears  to  be  part  of  the  very 
dispute  itself. 

And  as  to  the  third  objection,  that  the  garden  and  yard 
are  not  mentioned  in  the  certificate  or  schedule  thereto, 
which  forms  an  objection  as  well  to  the  certificate  as  also 
an  objection  to  the  authority  of  the  Company  to  enter 
upon  the  same  under  the  warrant  and  inquisition,  it  is  to 
be  observed  that  this  objection  is  not  one  that  is  confined 
to  the  form  of  the  certificate  or  the  schedule  thereto,  but  is 
in  part  a  question  of  fact,  viz.  whether  upon  the  evidence 
the  yard  and  garden  were  included  within  the  description 
of  the  house  specified  in  the  schedule  to  the  certificate; 
and  upon  this  point  the  finding  of  the  jury  is  express,  that 
"  at  the  time  of  passing  the  act  and  thence  hitherto  the 
yard  and  garden  were  parcel  of  and  included  in  the  descrip- 
tion of  the  said  house  specified  in  the  schedule  to  the  said 
certificate,  and  occupied  therewith  as  such  parcel  thereof:" 
and  upon  such  finding  we  think  there  is  no  objection  in 
point  of  law  that^  the  yard  and  garden  should  pass.  The 
authority  in  Co,  Lit.  5  b  is  express,  that  by  the  grant  of  a 
messuage  or  house^  the  garden,  orchard  and  curtilage  do 
pass. 

There  was  indeed  one  objection,  raised  in  the  course  of 
the  argument,  but  not  much  insisted  upon,  that  the  Com- 
pany had  deviated  from  the  line  authorised  by  the  act,  by 
coming  within  the  prescribed  distance  from  a  newly  laid 
out  street,  called  Allen  Street.  We  mention  it  only  that  it 
may  not  be  considered  as  overlooked;  for  we  think  the 
answer  given  at  the  bar  was  quite  satisfactory,  that  the 
Company  had  purchased  the  land  constituting  the  newly 
laid  out  street  and  the  railway. 
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We  therefore  think,  notwithstanding  the  various  objec-         i842. 
tions  which  have  been  taken,  the  defendants  below,  on  the 
finding  of  this  special  verdict,  were  entitled  to  the  judg- 
ment of  the  Court,  and  therefore  that  the  judgment  of  the 
Court  below  must  be  affirmed. 

Judgment  affirmed. 
D. 


END  OF  HILARY  VACATION. 
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The  Judges  in  Banc  this  Term  were. 
Lord  Denman  C.J.  Williams  J. 

PaTTESON  J.  WiGHTMAN    J. 


In  the  Bail  Court, 

COLERIDCE  J. 


Friday,  WeIOHT  V.  WatTS. 

AprU  «9*A.      .-^ 
It  is  not  ne-      -LlEBT  for  22/.  75.,  being  1 1/.  S$.  6d,  for  goods  sold  and 

cessarv  that  a   delivered,  and  the  like  sum  for  work  and  labour. 

plea  suould 

contain  two  Plea,  as  to  the  sum  of  1 1/.  3s.  M.,  parcel  &c.,  the  de- 

^feade?  in*^  fendant  says  that  after  that  sum,  parcel  &c.  became  due  to 
order  to  be  the  plaintiff  as  in  the  declaration  mentioned,  and  before 
enougVif'ic*  ^^^  commencement  of  this  suit,  to  wit,  on  the  10th  day  of 
sets  up  two  August,  1840,  the  plaintiff,  for  and  on  account  of  the  said 
Plea,  as  to  ^^^t  parcel  8cc.  drew  a  bill  of  exchange,  and  directed  the 
11/.  31.6(2.,  same  to  the  defendant,  whereby  the  plaintiff  requested  the 
sam  in  an  defendant  to  pay  to  the  order  of  the  plaintiff  the  said  sum 
!jitn%at  de.  ^^  *  *'*  ^**  ^'  ^^"''  months  after  the  date  thereof;  which 
fendant  ac-  bill  the  defendant  then  accepted,  and  delivered  to  the 
drawn  on  him  Plaintiff  for  and  on  account  of  the  said  sum  of  11/.  S$.  6J., 
by  plaintiff  for  parcel  &c.,  and  the  plaintiff  then  had  and  received  the  said 
on  account  of  hill  on  such  account  as  aforesaid.     That  after  the  delivery 

the  said  sum ;  ^f  ||^^  ^^^^  i^j]|  ^^  ^y^^  plaintiff  as  aforesaid,  and  before  the 
that  the  plain-  ,  "^     .  ' 

tiff  indorsed     commencement  of  this  suit,  to  wit,  on  the  day  and  year  last 
the  bill  to  fi. 

for  a  good  consideration,  who  thence  and  to  the  time  of  commencing  the  action  was  the 
holder  thereof.    The  plea  then  added  that,  when  the  bill  became  due,  the  defendant 
paid  B.,  then  being  the  holder  of  the  bill,  bL  in  satisfaction  of  so  much  of  the  bill,  and 
chat  B.  had  commenced  an  action  against  the  defendant  for  the  residue. 
Htldj  bad  for  duplicity. 
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mforesaid,  the  plaintiff  indorsed  and  delivered  the  said  bill, 
upon  a  good  and  sufficient  consideration^  to  one  Charles 
Beswickf  who,  from  the  time  of  such  indorsement  until  and 
at  and  after  the  time  when  this  action  was  commenced, 
remained  and  was  the  holder  of  the  said  bill.     That  when 
the  said  bill  became  due,  to  wit,  on  the  15th  day  of  De- 
cember, in  the  year  aforesaid,  the  defendant  paid  to  the 
said  C.  Beswickf  then  being  the  holder  of  the  said  bill,  and 
the  said  C.  Beswick  then  received  the  sum  of  5L  in  full 
satisfaction  and  discharge  of  an  equal  sum,  parcel  of  the 
amount  of  the  said  bill,  and  that  for  the  recovery  of  the 
residue  of  the  amount  of  the  said  bill  the  said  C.  Beswick 
then  commenced  an  action  against  the  defendant  in  the 
Court  of  Queen's  Bench  at  Westminster,  which  action  is 
still  depending  in  the  said  Court.     Verification,  &c. 

Special  demurrer,  on  the  ground  that  the  plea  is  multi- 
farious and  double  in  this,  to  wit,  that  the  plea  alleges  that 
the  defendant  accepted  the  bill  of  exchange  in  that  plea 
mentioned,  and  that  the  plaintiff  received  the  same  for  and 
on  account  of  the  said  sum  of  11/.  S5.  6d,,  and  that  the 
plaintiff  indorsed  and  delivered  the  same,  upon  a  good  and 
sufficient  consideration,  to  one  C.  Beswick,  who  at  the  time 
this  action  was  commenced  was  the  holder  of  the  said  bill, 
which  allegations  shew  a  good  and  sufficient  defence  as  to 
Che  whole  of  the  sum  of  11/.  35. 6d.;  and  yet  the  plea  pro* 
ceeds  to  allege  that  the  defendant,  when  the  bill  of  exchange 
became  due,  paid  to  C.  Beswick,  then  being  the  holder  of 
the  bill,  the  sum  of  5/.  in  satisfaction  of  an  equal  sum,  par- 
cel of  the  amount  of  the  bill,  thereby  shewing  a  further  and 
other  good  and  sufficient  defence  as  to  the  sum  of  5/.,  even 
although  at  the  time  of  the  commencement  of  this  action 
the  plaintiff,  and  not  C.  Beswick,  was  the  holder  of  the  said 
bill  of  exchange.    Also,  that  the  plea  proceeds  to  allege  that 
C.  Beswick  had  commenced  an  action  against  the  defend- 
ant for  the  recovery  of  the  residue  of  the  amount  of  the 
bill,  and  which  action  was  still  pending,  which  would  also 
be  a  good  and  sufficient  defence  as  to  the  residue  of  the 
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sum  of  11/.  3s.  6d.,  even  although  at  the  time  of  the  com- 
mencement of  this  suit  the  plaintiff,  and  not  C.  Beswick, 
was  the  holder  of  the  bill  of  exchange.  Also,  that  the 
plaintiff  is  unable  to  take  any  single  and  sufficient  issue  on 
the  plea,  so  far  as  the  same  relates  to  5/.,  parcel  &c. ;  for, 
if  the  plaintiff  merely  denies  that  C.  Beswick  was  the  holder 
of  the  bill  of  exchange  at  the  commencement  of  this  suit, 
he  thereby  admits  that  C.  Beswick  was  the  holder  thereof 
when  the  bill  became  due,  and  that  the  defendant  paid  to 
C.  Beswick  the  sum  of  5/.  as  in  that  plea  mentioned ;  and 
if  the  plaintiff  were  merely  to  deny  the  last-mentioned  pay- 
ment, he  would  thereby  admit  that  the  bill  was  in  the  hands 
of  C.  Beswick,  as  the  holder  thereof  for  value  at  the  com- 
mencement of  this  action,  either  of  which  facts  would  be  a 
defence  as  to  the  sum  of  5L,  parcel  &c. 
Joinder. 

TT.  H.  Watson  in  support  of  the  demurrer. 

Addison  contrsL  The  plea  puts  the  plaintiff  in  no  diffi- 
culty; he  might  have  replied  de  injuria ;  or,  if  the  plea  is 
double,  he  might  have  replied  double :  Chitty  v.  Dendy  (a), 
Pascoe  V.  Fyvian  (A).  But  the  plea  is  not  double.  A  double 
plea  contains  two  defences  to  the  whole  declaration.  This 
plea  does  not  bear  the  semblance  of  two  defences,  except 
as  to  5/.;  for  the  pendency  of  the  action  by  Beswick  is  no 
defence  whatever.  The  plaintiff,  the  drawer,  may  have 
paid  the  bill,  and  got  it  back  from  Beswick,  before  suing 
the  defendant.  If  plaintiff  had  been  indorsee  from  Beswick, 
wiik  notice  that  Beswick  had  sued  the  defendant,  the  pen- 
dency of  the  action  by  Beswick  would  have  been  a  defence: 
Chiity  &  Hulme  on  Bills,  224  (c),  citing  Marsk  v.  New- 
eU{d).  Even  judgment  recovered  by  Beswick,  without 
satisfaction,  would  have  been  no  defence.  In  Tarieton  v. 
AUkusen  (e)  a  purchaser  of  goods  accepted  a  bill  for  the 

(a)  S  A.  &  £.  319;  S.  C.  4  N.  (c)  9th  ed. 

&  M.  849.  (d)  1  TauDC  109. 

(6)  1  Dowl.  (N.  S.)  939.  (e)  9  A.  &  £.  32. 
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price,  which  the  veador  indorsed  over ;  aud  the  indorsee 
recovered  judgment  on  the  bill  against  the  purchaser,  but 
did  not  take  out  execution :  afterwards  the  vendor  took  up 
the  bill,  aud  received  a  mortgage  from  the  purchaser,  from 
which,  however,  there  were  no  proceeds :  and  it  was  held 
that  the  vendor  was  not  in  point  of  law  paid  for  the  goods. 

IF.  H.  Watson  in  reply.  Pleas  like  the  present,  of  which 
the  object  is  to  gain  time  by  demurring  to  any  replication 
that  may  be  pleaded  to  them,  are  severely  reprobated  by 
Lord  Abinger  C.  B.  in  Fraser  v.  Welch  (a).  It  is  not  neces- 
sary that  there  should  be  two  good  defences  well  pleaded 
to  make  a  plea  double :  it  is  enough  that  a  plea  appears  to 
contain  two  defences,  so  as  to  embarrass  the  plaintiff  in  his 
replication. 

Lord  Denman  C.J. — I  cannot  help  seeing  that  the  ob- 
ject of  the  defendant  in  pleading  this  plea  is  to  gain  time, 
by  demurring  to  any  replication  that  may  be  pleaded  to  it. 
Such  a  plea  is  certainly  no  great  credit  to  the  science  of 
special  pleading.  I  think  this  plea  is  double.  To  make  a 
plea  double,  it  is  not  necessary  that  it  should  contain  two 
defences  well  pleaded ;  it  is  enough  that  it  sets  up  two  de- 
fences. 

Patteson  J. — Mr.  Addison  was  obliged  to  argue  that  a 
great  part  of  the  plea  was  nonsense,  and  endeavoured  in 
this  way  to  get  rid  of  the  charge  of  duplicity;  but  it  is  no 
answer  to  such  a  charge  to  say,  that  the  double  defence  is 
not  well  pleaded,  and  that,,  if  the  part  of  the  plea  which 
contains  seemingly  a  second  defence  stood  alone,  it  would 
be  demurrable,  as  containing  no  answer  to  the  action. 

Williams  and  Wiohtman  Js.  concurred. 

D,  Judgment  for  the  plaintiff. 

(a)  8  M.  &  W.  634. 

D  n2 
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1842 

^'^^^^^^  The  Queen  v.  The  Inhabitants  of  Stowford  (a). 

tion  of  a  ON  appeal  to  the  Devonshire  Quarter  Sessions  in  January, 

pauper,  after     1842  against  an  order  for  the  removal  of  one  Williams  from 

stating  a  settle-  . 

ment  gained      the  parish  of  Stowford  to  the  parish  of  Broad  wood  widger, 

t^^^  T^^^^^  both  in  the  said  county,  the  sessions  quashed  the  order, 
years  since,  on  •/ '  t  ' 

which  he  was  subject  to  the  opinion  of  this  Court  upon  a  case, 

the  parish  of  ^^^  ^^^^  ^^^  ^^^  ^^^  examination  of  the  pauper,  which, 

Stowford,  pro-  after  alleging  a  settlement  in  Broad  wood  widger,  proceeded 

<<Ithen  went  thus: — ''About  ten  years  ago  I  went  to  Mr.  Rundell,  at 

a°nd  nred^with  Stowford,  and  lived  from  Michaelmas  until  Lady-day,  and 

Mr.  Jackman  then  went  to  Maristowe,  and  lived  there  eight  monthsj  and 

vearl/hiriniT  afterwards  went  to  work  until  the  following  Lady-day,  and 

for  eleven  then  went  to  Stowford,  and  lived  with  Mr*  Jackman  there 

fortnight/'  under  a  yearly  hiring  for  eleven  months  and  a  fortnight." 

On  appeal         The  case  then  set  out  the  grounds  of  appeal. 
against  the  .  ^      ,  *^ 

order  of  re-  The  following  are  the  material  grounds  of  appeal: — 

moval,  the        u  Because  the  pauper  acquired  a  settlement  in  the  said  pa- 

wcre,  "  Be-       rish  of  Stowford  subsequently  to  that  acquired  by  him  in 

per  acqulred^a  ^^^  parish.     Because  the  pauper  acquired  a  settlement  in 

settlement  in     the  said  parish  of  Stowford  by  hiring  with  one  Mr.  Jack- 

of  Stowford      ^^'i  from  Lady-day  to  the  following  Lady-day,  and  service 

subsequently     under  the  same  in  that  parish  accordingly,  subsequently  to 

quired  by  him   that  acquired  by  him  in  our  parish." 

BecausTthe^'        ^^^  respondents  objected  that  the  appellants  were  not 

pauper  ac-        at  liberty  to  go  into  evidence  of  the  settlement  in  Stowford 

ment  in  the*'  "pon  the  form   of  the  above   grounds   of  appeal.     The 

said  p»rish  of   sessions  overruled  the  objection,  and  quashed  the  order  of 
Stowford  by  J  »  ^ 

hiring  with  one  removal. 
Mr.  Jackman 

from  Lady-day  (a)  Decided  in  Michaelmas  term,  1843  (Nov.  9th). 

to  the  follow- 
ing Lady-day,  and  service  under  the  same  in  that  parish  accordingly,  subsequently  to 
that  acquired  by  him  in  our  parish.'* 

An  objection,  made  on  the  trial  of  the  appeal,  that  the  appellants  could  not  go  into 
their  case,  because  in  their  grounds  they  had  not  stated  the  time  of  the  hiring  and  scr* 
vice,  or  the  residence  of  the  pauper,  in  the  respondent  parish,  was  overruled  by  the  ses- 
uons. 

Held,  on  a  case  from  the  sessions,  that  their  decision  was  wrong,  and  that  the  delect 
in  the  grounds  of  appeal  was  not  supplied  by  reading  them  with  the  examination, 
as  they  did  not  state  that  the  service  alleged  by  them  with  one  Mr.  Jackman  was  with 
the  same  person  who  was  described  in  the  examination. 
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The  question  stated  for  the  opinion  of  this  Court  was^         1849. 

whether  on  their  grounds  of  appeal  the  appellants  were  at      ^"^^'^^^  * 
iM  .  .      ,   .       .  .      .        The  Queen 

liberty  to  prove  a  settlement  gained  by  the  pauper  in  the  d. 

respondent  parish  by  hiring  and  service.  Stowfobd. 

If  this  Court  should  be  of  opinion  that  the  sessions  were 

wrong  in  permitting  proof  of  the  settlement  in  Stowford, 

the  order  of  sessions  to  be  quashed. 

Kekewich  and  Greenwood  in  support  of  the  order  of  ses- 
sions. It  is  said  that  the  sessions  ought  not  to  have  allowed 
the  appellants  to  go  into  evidence  of  their  case,  because 
the  grounds  of  appeal  were  defective,  inasmuch  as  they 
oaiitted  to  particularise  the  time  of  the  alleged  hiring  and 
service,  and  to  state  the  pauper's  residence  in  the  respon- 
dent parish.  The  objections  are  well  founded,  if  the 
grounds  of  appeal  are  to  be  read  alone.  But  the  true  con- 
struction is^  that  they  do  not  set  up  any  new  case  under 
4  8l  5  Will.  4,  c.  76,  s.  81,  but  are  to  be  read  as  a  plea  to 
the  examination.  They  refer  to  the  hiring  and  service 
with  Mr.  Jackman,  mentioned  in  the  examination,  and  say 
that  the  service  there  mentioned  was  not  a  service  of  eleven 
months  and  a  fortnight  only,  but  that  it  was  a  yearly  ser- 
vice, and  so  sufficient  to  give  a  settlement.  If  the  examina- 
tion and  grounds  of  appeal  are  thus  read  together,  the 
grounds  of  appeal  are  suflScient,  for  the  examination  states 
the  date,  the  yearly  hiring,  and  the  residence^  and  the 
grounds  of  appeal  supply  the  service  for  a  year,  so  that 
all  the  ingredients  of  a  settlement  by  hiring  and  service  are 
stated,  and  with  sufficient  particularity.  In  Reg.  v.  North 
Bovey(a),  Patteson  J.  appears  to  have  thought  that  the 
grounds  of  appeal  might  be  properly  read  with  the  exami- 
nation, but  that  the  connection  between  the  two  instru- 
ments should  be  clearly  made  out.  It  is  to  be  observed, 
however,  that  in  the  case  cited  the  examination  stated  only 
a  monthly  hiring  and  the  ground  of  appeal  nothing  more 
than  "  a  settlement  by  hiring  and  service."     So  that  the 

(.1)  1  G.  &  D.  701. 
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1849.        essentials  of  the  settlement  did  not  appear  from  the  two 

-.^^y*^       documents,  even  though  read  together. 

V,  As  to  the  alleged  want  of  particularity,  it  was  observed  bj 

Stowpord.  Coleridge  J.  in  Reg.  v.  Bridgewater  (a),  "that  the  sessions 
would  do  well  to  constitute  themselves  the  judges  of  the 
particularity  requisite/'  and  here  the  sessions  by  allowing 
the  appellants  to  go  into  their  case  must  be  taken  to  have 
been  satisfied  as  to  the  identity  of  the  Jackman  mentioned 
in  the  two  instruments^  and  as  to  the  particularity  of  the 
grounds  of  appeal  with  regard  to  time. 

Rowe  and  Merivale  contrJL  In  Reg.  v.  Old  Stratford  {H) 
it  was  sought  to  escape  from  the  authority  of  Reg,  v.  The 
Justices  of  West  Riding  {c),  because  the  sessions  in  the 
first-mentioned  case  found  the  grounds  of  appeal  to  be  suf- 
ficient, but  Lord  Denman  C.  J.  observed  in  his  judgment 
"  how  have  they  found  the  statement  of  the  grounds  of  ap> 
peal  sufficient?  subject  to  the  opinion  of  this  CourL'*  This 
observation  of  his  lordship  disposes  of  the  application  of 
Reg.  v.  Bridgewater  {a)  also. 

It  has  been  admitted  that  the  grounds  of  appeal  are  bad, 
unless  they  can  be  connected  with  the  examination.  Now 
the  judgment  of  PattesonJ.  in  Reg.  v.  North  Bovey{d)  shews 
that  they  cannot  be  so  connected : — *^  if  it  had  said  expressly 
that  the  subsequent  settlement  had  been  gained  by  the  hiring 
and  service  mentioned  in  the  examination,  a  different  ques- 
tion would  have  arisen.  But,  as  the  notice  now  is,  the 
hiring  relied  on  by  the  appellants  may  be  a  different  hiring 
from  that  in  the  examination,  for  the  examination  is  not 
referred  to.**  There  is  no  more'reason  for  presuming  the 
identity  of  the  **  Jackman^  mentioned  in  the  two  instru- 
ments in  this  case  than  of  the  "  Stooke*'  in  the  case  cited. 
Suppose  the  appellants  had  set  up  a  service  with  another 
person  of  the  name  of  Jackman. — if  the  respondents  bad 
objected,  the  appellants  might  have  answered  successfully 

(a)  1  G.  &  D.  865.  (c)  1  G.  &  D.  706. 

(t)  9  G.  &  D.  8i.  Id)  1  G.  &  D.  701. 
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that  they  had  used  the  indefinite  language  "  one'*  Jackman,        i842. 

and  that  the  very  absence  of  words  of  reference  shewed      '^^^T"^ 

,. ,  .  •        J  •      i_      The  Queen 

that  they  dio  not  mean  the  same  person  mentioned  m  the  ^7. 

examination,  and  they  certainly  could  not  have  been  pre-     Stowfobd. 
eluded  from  shewing  a  service  with  a  different  Mr.  Jack- 
matt. 

Lord  Den  MAN  C.  J. — The  first  impression  of  any  one 
reading  these  documents  might  very  well  be  that  the  Mr. 
Jackman  mentioned  in  them  is  one  and  the  same  person. 
But  when  the  ground's  of  appeal  are  attentively  looked  at, 
it  will  be  seen  that  there  really  is  no  reference  in  them  to 
the  Mr.  Jackman  mentioned  in  the  examination^  so  that 
there  are  two  persons  mentioned  and  no  averment  is  made 
of  their  identity.  There  was  the  same  state  of  thinge  in 
Reg.  V.  North  Boveif{a),  and  my  brother  Pa^/e^on  considered 
whether  the  reference  to  the  examination  sufficiently  ap- 
peared. He  thought  it  did  not,  and  I  think  he  was  right. 
Where  the  places  mentioned  are  very  small,  and  the  names 
of  persons  very  uncommon,  there  may  be  no  uncertainty  as 
to  the  persons  meant,  yet,  on  the  other  hand,  the  mention 
of  a  common  name  with  reference  to  a  populous  neigh- 
bourhood, might  give  no  information  whatever,  and  it 
would  be  most  inconvenient  to  lay  down  a  different  rule 
for  the  two  cases.  I  think  Reg.  v.  North  Bovey  (a)  an 
authority  binding  upon  us,  and,  as  the  sessions  have  asked 
our  opinion,  we  cannot  but  say,  that  we  think  there  was 
nothing  for  them  to  inquire  into,  and  that  their  decision 
was  wrong. 

Williams,  Coleridge  and  Wiohtman  Js.  concurred. 

D.  Order  of  Sessions  quashed, 

(a)  1  O.  &  D.  701. 
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The  Queen  v.  The  Inhabitants  of  Hen  don  (a). 

The  derivative  ON  appeal  to  the  Middlesex  Quarter  Sessions,  in  January, 
a  child,  whose  1842,  against  an  order  for  the  removal  of  John  Davies  from 

father  has  ac-   |[jg  parish  of  Hendon  in  the  said  county,  to  the  parish  of 

quired  a  settle-  *^         -^/.ii.  .  . 

ment  by  virtue  Enstone  m  Oxfordshire,  the   sessions  quashed  the  order, 

sbn^of^aiT*  subject  to  the  opinion  of  this  Court  upon  the  following 

estate  or  in-  case : 

parish,'^s*not  "^^^  pauper  was  the  legitimate  son  of  ITiomas  Davies, 

itself  a  settle-  and  had  not  acquired  any  settlement  for  himself.     In  the 

of  such'pos-  year  1814y  the  pauper's  father  married  Sarah  Gregory ,  who 

session  within  ^j  j|,g  ^[^^  ^f  ^jjg  marriage   was   the  yearly   tenant   and 

4  &  5  Will,  4,  .  ®  ... 

c.  76,  s.  68.  occupier  of  the  Corn  public  house,  situate  in  the  appellant 
therefore  the  P*"^*"'  **  '*'®  annual  rent  of  9/-  The  pauper's  father  resided 
father,  and  his  in  and  occupied  the  same  house  for  several  years  after  his 
c^lT^removed  carriage,  and  he  continued  to  reside  in  the  same  parish 

more  than  ten  until  the  pauper  became  of  age,  and  emancipated.  After 
miles  from  the    ,  •       •  <•    t  •      r         •  •  ^ 

parish,  in         the  emancipation  of  the  pauper,  and  after  the  passing  of 

which  the         t|,g  statute  4&5  fVill.  4,  c.  76,  both  the  father  and  the 

father  had 

gained  a  set-    pauper  removed  to  a  greater  distance  than  ten  miles  from 

possessLn  of    ^^^  appellant  parish,  and  continued  beyond  that  distance 

an  estate  or  ii>-  until  the  pauper  became  chargeable  to  the  respondent  pa- 

thaTtliechiw'  "^h,  and  was  removed  by  the  present  order. 

did  not  lose  The  question  for  the  opinion  of  the  Court  is,  whether, 

bis  settlement  ,        ,         .  .      t  i    j  • 

by  the  above    under  the  circumstances  stated,  the  pauper  was  settled  m 

se^ion.  ^^^  appellant  parish  when  the  order  of  removal  was  made* 

ridke  J.  the  If  this  question  be  decided  in  the  affirmative,  the  order 

emancipated     ^^  sessions  is  to  be  quashed ;  if  in  the  negative,  the  order 

would  have      of  sessions  is  to  stand  confirmed. 
lost  his  settle- 
ment by  the 

operation,  not  Kelly,  in  support  of  the  order  of  sessions.  The  68th 
of  the  above  .      ^'  «        «/.»  ^  i 

section,  but  of  section  of  4  &  5  ntlL  4,  c.  70,  enacts,  ''  that  no  person 

^^^^T^^Ttl  -    ^'^^^  ^®  deemed,  adjudged  or  taken  to  retain  any  settle- 
ment, ment,  gained  by  virtue  of  any  possession  of  any  estate  or 
interest  in  any  parish  for  any  longer  or  further  time  than 

(a)  Decided  in  Michaelmas  Term,  1849,  (Nov.  9), 
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such  persoD  shall  inhabit  within  ten  miles  thereof;  and  in         1849. 
case  such  person  shall  cease  to  inhabit  within  such  distance      ^"^^^^^^ 
and  thereafter   become  chargeable^  such  person   shall  be  9. 

liable  to  be  removed  to  the  parish,  wherein  previously  to  Cohabitants  of 

,  XxEMDOR* 

such  inhabitancy,  he  may  have  been  legally  settled,  or  in 
case  he  may  have  subsequently  to  such  inhabitancy  gained 
a  legal  settlement  in  some  other  parish,  then  to  such  other 
parish."  Under  this  section  the  sessions  have  rightly 
decided  that  the  pauper  has  lost  his  settlement  in  the  parish 
of  Enstone.  He  never  had  any  substantive  settlement  of 
his  own  there,  but  merely  a  derivative  settlement  from  that 
of  his  father.  The  settlement  of  his  father  was  by  estate  or 
interest  in  the  parish,  and  the  pauper's  settlement  derived 
from  that  must  also  be  considered  a  settlement  gained  ''by 
virtue  of  some  possession  of  an  estate  or  interest''  in  the 
same  parish.  The  pauper  therefore  has  lost  his  settlement 
by  removing  ten  miles  from  the  parish.  It  is  true  that  the 
pauper  gained  the  settlement  not  solely  by  virtue  of  an 
interest  in  the  parish,  but  partly  by  being  the  son  of  a  person 
who  had  that  interest,  but  the  section  does  not  say  by  virtue 
**<nUtf**  of  any  possession,  and  therefore  the  objection  is  of 
no  weight.  There  is  nothing  in  the  section  to  indicate  that 
the  "  possession"  spoken  of  means  the  possession  of  the 
pauper  himself:  the  words  used  are  ''any  possession."  It 
caDDOl  be  contended  that  the  pauper  had  a  settlement  by 
parentage  as  such,  for  settlement  by  parentage  is  merely  a 
common  law  consequence  of  the  parent's  settlement,  and 
not  a  distinct  head  of  settlement  (a). 

RawUttson  contrd  was  not  heard. 

Lord  Denman  C.  J. — The  case  is  quite  clear.      The 
settlement  put  an  end  to  by  section  68,  is  a  settlement 

(a)  In  Res  v.  Si.  Maithea,  Bcthr  a  derivative  one  from  their  grand- 
no/  GreeUf  Burr.  S.  C.  582,  it  was  mother.  But  the  Court  did  not 
afgued  that  the  children  ought  to  accede  to  the  argument,  and  said 
follow  the  acquired  settlement  of  that  there  was  no  difference  be- 
their  mother,  and  not  the  settle-  t ween  nn  acquired  and  a  derivative 
ment  of  the  father,  which  was  only  settlement. 
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1849.         gained  by  the  party's  own  possession  of  property  in  the 
parish. 


The  Queen 
Inhabitants  of        WiLLIAMS  J.  concurred. 


Hem  DON. 


CoLBRiDGR  J* — ^Tbe  settlement  of  an  emancipated  child 
cannot  be  affected  by  any  thing  that  happens  to  the  father ; 
and  an  unemancipated  child  of  a  person  removing  ten  miles 
from  his  parish  would  lose  his  settlement,  not  by  virtue  of 
this  clause,  but  of  the  general  law. 

WiGHTMAN  J.  concurred. 

Order  of  Sessions  quashed. 
jD. 


The  Queen  v.  The  Inhabitants  of  SiLKSTONE(a). 

The  examina-  ON  appeal  to  the  West  Riding  Sessions,  in  October,  1841, 

an  order^f'  ag&inst  an  order  for  the  removal  of  Arm  Teasdale  and  her 

removal  was  children   from  the  township  of  Silkstone   to  the  parish, 

peared  in  the  township  or  place  of  Cawthorne,  both  in  the  said  riding, 

body  and  in  ^^  sessions  quashed  the  order,  subject  to  the  opinion  of 

have  been  this  Court  on  the  following  case : 

taken  before         q^^  ^f  ^^^  examinations  whereon  the  said  order  of  re- 
a  81  ogle  jus- 
tice, the  exa-    moval  was  made,  was  an  examination  of  Martha  Chappell, 

taining  the    ~  ^"  which  she  stated  that  she  well  remembered  the  birth,  at 

words  "the      Cawthome  aforesaid,  of  George   Teasdate,   the  deceased 

examination       ,,        i<.i  a        m       ■»  w  ••         t        •• 

of  A.  B.  taken  husband  of  the  pauper  Ami  leasMle,  and  that  she,  this  ex- 

before  me,  one  aminant,  was  present  when  the  said  Georee  Teasdale  was 

of  her  majes-  *  ■-  o 

tv's  justices,"  (a)  Decided  in  Mich  T.  1842,  (Nov.  9). 

&c.,  and  the 

jurat  containing  the  words,  **  sworn  before  me,  and  /  do  hereby  certify  that  the  above 

examination  was  read  over'^  &c.    The  examination  was  signed,  however,  by  two  justices. 

The  order  was  appealed  against,  and  the  ground  of  appeal  was  "  the  examination,  on 
which  the  order  is  founded  is  bad,  inasmuch  as,  though  signed  by  two  justices,  il  pw^ 
porti  to  have  been  taken  b^  one  justice  only/' 

The  sessions  held  the  objection  good,  and  quashed  the  order.  But  this  Court,  on  a 
case  stated,  held  that,  as  upon  the  face  of  the  examination,  it  was  doubtful  whether  the 
examination  purported  to  have  been  taken  before  one  or  two  justices,  and  as  the  ground 
of  appeal  did  not  object  that  the  examination  had  not,  in  fact,  been  taken  before  two 
justices,  the  maxim,  << omnia  rite  esse  acta,"  was  fairly  applicable,  and  quashed  the  order 
of  sessions. 


/ 


The  QuEEH 

V. 
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bom  at  Cawthorne  aforesaid.  At  the  foot  of  this  ezami-  i849. 
natioD  was  written  '•  Sworn  before  me,  the  day  and  year 
first  above  written,  and  I  do  hereby  certify  that  the  above 
ezannination  was  read  over  and  explained  to  the  said  exami-  inhabitants  of 
nant,  previously  to  her  being  sworn  thereto,  who  appeared 
perfectly  to  understand  the  same.  W»  Bennet  Martin, 
H.  Watkimr 

One  of  the  grounds  of  appeal  sent  the  respondents  was, 
**  that  the  examination  of  Martha  Chappell,  upon  which 
the  said  order  is  in  part  founded,  is  illegal  and  bad,  inas- 
much as,  though  signed  by  two  justices,  it  purports  to  have 
been  taken  before  one  justice  only/' 

On  the  trial  of  the  appeal,  the  counsel  for  the  respondents 
opened  as  their  case  the  birth  settlement  of  the  pauper's 
husband  in  the  appellant  township,  as  stated  in  the  said 
examination,  whereon  the  said  order  of  removal  had  been 
made,  and  which  birth  settlement  the  respondents  were 
then  prepared  to  establish  by  evidence.  Whereupon,  and 
before  any  evidence  was  given,  the  counsel  for  the  appel- 
lants objected  that  there  was  no  suflScient  examination  to 
support  the  order,  and  that  the  same  ought  to  be  discharged 
for  the  insufficiency  of  the  said  examination,  as  pointed  out 
in  the  ground  of  appeal  above  mentioned. 

After  hearing  counsel  on  both  sides  on  this  objection, 
the  Court  of  Quarter  Sessions  decided  that  the  said  order 
of  removal  must  be  discharged,  inasmuch  as  the  said  exa- 
mination of  Martha  Chappell,  so  signed  as  taken  before 
two  justices,  was  rendered  a  nullity,  and  could  not  be  re- 
ceived, on  account  of  the  insertion  of  the  words  "  me"  and 
•'  i**  in  the  jurat,  where  **  us"  and  "  u?e"  ought  respectively 
to  have  been  found.  The  Court  considered  this  usage  of 
the  singular  instead  of  the  plural  of  the  personal  pronoun 
in  the  jurat  as  a  fatal  objection  to  the  examination,  and  the 
Court  therefore  considered  that  there  was  no  examination 
disclosing  any  legal  evidence  of  the  birth  settlement  in  ques- 
tion, and  that  the  said  order  must  be  discharged.  And  the 
Court  thereupon  discharged  the  same  order  of  removal 
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t84S.         accordingly,  subject  to  the  opinion  of  the  Court  of  Queen's 
Bench  upon  their  so  doing. 
V.  The  question  for  the  opinion  of  the  Court  of  Queen's 

SiLKSToifE  8®"ch  is,  whether  the  jurat  in  question  was  such  as  to 
require  the  said  Court  of  Quarter  Sessions  to  reject  entirely 
the  examination  on  the  face  of  which  it  appeared.  If  the 
Court  of  Queen's  Bench  should  be  of  opinion  that  the 
sessions  ought  to  have  overruled  the  objection  above  stated, 
the  order  of  the  Court  of  Quarter  Sessions  shall  stand 
quashed,  and  the  said  original  order  of  removal  shall  stand 
confirmed. 

The  order  of  removal  and  the  examination  itself  were 
also  returned  to  the  certiorari. 

The  order  of  removal  recited,  "  Whereas  complaint  hath 
been  made  to  us  &c.,  whose  names  are  hereunto  subscribed 
and  seals  affixed,  being  two  of  her  Majesty's  justices"  &c., 
and  proceeded,  **  We  the  said  justices,  upon  due  examina- 
tion of  the  premises"  &c.,  and  was  signed  H.  Watkins, 
W.  Bennet  Martin. 

The  examination  mentioned  in  the  case  of  Martha 
Chappell  was  as  follows : 

"  West  Riding  *>     The  examination  of  Martha  Chappell, 
of  Yorkshire,  y&c.  taken  upon  oath  before  me,  one  of 
her  Majesty's  justices  of  the  peace  for  the  said  Riding,  the 
)6th  June,  1841,  who  saith&c.  (then  followed  her  evidence.) 
The  mark  X  of  Martha  Chappell. 
Joseph  ShaWf  Churchwarden. 
David  Johnson,       ^  ^  „ 

Joseph  Silverwood,^ 
'^  Sworn  before  me  the  day  and  year  first  above  written, 
and  /  do  hereby  certify  that  the  above  examination  was 
read  over  and  explained  to  the  said  examinant  previously 
to  her  being  sworn  thereto,  who  appeared  perfectly  to  un« 
derstand  the  same.  W.  Bennet  Martin, 

H.  Watkins:' 

Dundas  and  Sir  G.  Lewin  in  support  of  the  order  of 
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sessions.     It  appears  not  from  the  jurat  only,  but  from  the         1842* 
body  of  the  examination,  that  it  was  taken  by  one  justice.    qJ^^X^^ 
This  and  the  fact,  which  appears  on  the  case,  that  the  re-  v. 

spondents  offered  to  prove  the  birth  settlement,  and  that  ^'gi^^^gTOiiV^ 
they  did  not  offer  to  prove  that  the  examination  was  in  truth 
taken  by  two  justices,  although  they  had  distinct  notice  of 
the  objection,  fully  justify  the  conclusion  which  the  sessions 
have  come  to. 

Erie  and  Pashley  contri.  The  ground  of  appeal  is  to 
be  construed  strictly,  in  order  that  the  contending  parishes 
may  be  prepared  to  try  a  definite  issue;  and  this  ground 
of  appeal  is  merely  that  the  examination  ''purports*^  to  have 
been  taken  before  one  justice  only,  and  it  does  not  raise 
any  objection  that  it  was  so  taken  in  fact.  The  question 
therefore  is,  whether  the  form  of  the  jurat,  purporting  that 
the  examination  was  taken  before  one  justice,  is  conclusive. 
[Lord  Denman  C.  J.  It  seems  from  Rex  v.  Emden[a)  that 
the  jurat  is  not  conclusive,  but  the  examination  itself  says, 
"  the  examination  of  &c.,  taken  upon  oath  before  i7i€,  one 
of  her  Majesty*8  justices'*  &c.]  The  examination  has  been 
returned  to  the  certiorari,  but  it  is  no  part  of  the  case. 
[Lord  Denman  C.  J.  We  must  refer  to  the  examination,  for 
the  objection  refers  to  it,  and  says  it  is  bad.]  The  exami- 
nation has  the  signature  of  two  justices;  the  singular  pro- 
noun, therefore,  in  the  body  of  the  examination  and  in  the 
jurat  roust  be  taken  distributively,  as  the  language  of  each 
justice.  Suppose  the  attesting  clause  in  a  deed  to  be  in 
the  terms  "  signed,  sealed  and  delivered  in  the  presence  of 
me,"  and  to  have  two  signatures  at  the  foot  of  it,  can  it  be 
doubted  that  the  deed  would  be  properly  taken  to  be  attested 
by  two  witnesses  ?  The  examination  is  not  to  be  set  aside 
for  mere  ambiguity.  In  Rex  y.  St.  Marys,  Leicester  {b), 
an  order  of  removal  was  directed  to  the  parish  of  Wing,  in 
the  county  of  Rutland,  and  also  to  the  parish  of  St.  Mary's, 
in  the  county  of  Leicester,  and  the  words  **  county  of  Rutm 

(0)  9  East,  437.  (6)  1  B.  &  Aid.  SS7. 
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1843.         land''  were  there  written  in  the  margin,  and  the  justices 

Jl^^C^^       were,  in  a  subsequent  part  of  the  order,  described  as  jus- 

V.  tices  of  the  peace /or  the  county  aforesaid:  it  was  held  that 

^"siLKSTOME^'^  it  thereby  suflScientlj  appeared  that  the  removing  justices 

were  justices  of  the  county  of  Rutland.     In  a  case  like  the 

present,  the  maxim  ''  omnia  rite"  &c.  may  be  fairly  applied, 

especially  where  the  order  of  the  removal,  bearing  the  same 

signatures  which  the  examination  bears,  runs  throughout 

in  the  plural  number,  and  contains  the  statement  "  we  the 

said  justices,  upon  due  examination  of  the  premises." 

Lord  Denman  C.  J. — ^This  question  has  arisen  entirely 
from  the  magistrates  having  neglected  to  comply  with  the 
usual  practice  in  the  manner  of  drawing  up  the  examination. 
The  ground  of  appeal  is  that,  though  the  examination  is 
signed  by  two  justices,  it  ^' purports'^  to  be  taken  by  one 
only.  The  objection  is  very  clearly  taken,  and  it  was 
pointedly  relied  upon  at  the  trial  of  the  appeal.  Does  the 
examination  then  purport  to  be  taken  by  one  justice  only  i 
1  think,  when  we  consider  that  the  taking  of  the  examina- 
tion was  a  judicial  act,  which  could  not  legally  be  performed 
unless  by  two  magistrates,  and  that  the  examination  and 
jurat  cannot  be  said  to  do  more  than  make  it  doubtful 
whether  they  state  the  examination  to  have  been  taken  by 
two  magistrates  or  one,  that  we  may  safely  call  in  aid  the 
presumption  of  "  omnia  rite"  &c.,  and  hold  the  examination 
good.  I  think  the  sessions  were  wrong,  and  their  order 
must  be  quashed. 

Williams  J. — The  question  for  our  opinion  is  stated  at 
the  end  of  the  case,  and  is  whether  the  jurat  was  such  as 
to  require  the  sessions  to  reject  the  examination.  I  cer- 
tainly feel  some  reluctance  in  agreeing  with  the  rest  of  the 
Court.  I  do  not  see  the  utility  of  sustaining  examinations, 
when  nothing  but  a  departure  from  the  ordinary  practice, 
which  is  so  easy  to  follow,  has  exposed  them  to  objection, 
and  I  am  unwilling  to  get  to  the  apices  juris  for  the  sole 
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purpose  of  setting  up  a  blunder.     The  case  no  where  states 

that  the  examination  was  in  truth  taken  before  two  magis- 

The  Queen 
tratesy   and,   if  evidence  had   been  tendered  of  the  fact^  9. 

I  doubt  whether  it  could  have  been  received  to  contradict  Inhabitants  of 

1  -  FT  ...  r      t  .  •  •  ,r        ,  SiLESTONE. 

the  jurat.     Upon  the  face  of  the  examination  itself,  the 
jurat   being  one  way  and  the  signatures  the  other,  it  was 
left  in  doubt  whether  one  or  two  magistrates  had  taken  the 
examination,  and  upon  this  evidence   I  doubt  whether  the 
sessions  did  nut  come  to  a  right  conclusion.     But  I  cannot 
help  seeing  (and  on  that  I  found  my  judgment)  that  it  was 
understood  between  the  parties  that  all  had  really  been 
rightly  done;  that  the  examination,  though  wrong  in  form, 
was  right  in  fact,  and  that  the  appellants  went  to  trial  rely- 
ing upon  a  mere  flaw  in  the  examination.     For  the  objec- 
tion being  that  the  examination  is  bad  because  it  "pur^ 
ports**  to  have  been  taken  before  one  justice  only,  may  be 
thought  fairly  to  imply  that  the  examination  was  really  taken 
before  two.     I  think  that  the  examination,  which  is  ambi> 
guous,  may  be  sustained  on  this  ground. 

Coleridge  J. —  I  agree  with  my  brother  Williams,  in 
regretting  that  due  care  has  not  been  taken  in  drawing  up 
this  examination,  and  I  go  the  length  of  saying  I  do  not 
wonder  at  the  decision  of  the  sessions,  for  any  one  might 
infer,  on  looking  merely  at  the  body  of  the  examination  and 
the  jurat,  that  the  examination  was  taken  before  one  justice 
only.  But  we  are  bound  to  give  these  proceedings  the 
benefit  of  such  legal  presumptions  as  can  fairly  be  applied 
to  them.  Now  here  the  examination  and  jurat  will  bear 
the  construction  that  the  magistrates  who  signed  the  exami- 
nation were  both  present  when  it  was  taken,  and  the  per- 
sonal pronoun,  which  is  used  in  the  singular,  may  apply  to 
each  magistrate  separately.  In  this  state  of  things,  I  think 
the  presumption  that  all  has  been  done  rightly  may  fairly  be 
called  in  to  determine  the  right  construction  to  be,  that  the 
examination  was  taken  before  both  magistrates,  for  other- 
wise it  must  be  imputed  to  the  single  magistrate,  who  did 

VOL.  II. G.  D.  BE 
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1844.         take  the  exaniinatioD,  that  he  assumed  an  authority  which 

^^'^^f^^       the  law  does  not  allow:  and  to  both  macristrates,  who  have 

V.  signed  the  examination,  that  they  have  been  guilty  of  mis- 

InhabitBDU  of  representation  and  fraud,  in  making  it  appear  that  they  were 

both  present  when  the  fact  was  not  so. 

Wig  HTM  AN  J. — The  examination  has  the  signature  of 
two  magistrates.  It  is  impossible  to  say  to  which  of  them 
the  first  person  singular  really  applies,  if  it  applies  to  one 
only;  but  it  may  apply  severally  to  each  of  them.  A  pro- 
missory note  in  the  form  "  I  promise  to  pay/'  &c.  signed 
by  two  persons,  has  been  held  to  be  the  note  of  both  the 
parties  signing  (a}.'*  I  think  the  pronouns  ''  I"  and  *'  me**  in 
this  examination  and  jurat,  are  not  to  be  applied  to  the 
magistrate  first  signing  alone,  or  to  either  alone,  but  to  each 
magistrate  who  has  affixed  his  signature. 

D.  Order  of  Sessions  quashed. 

(a)  See  March  v.  Ward,  1  &  Hulme  on  Bills  of  Eichange, 
Peake's  N.  P.  R.  ISO;  and  Cliitty      (9ih  ed.)  529 


Tuetday,  Jackson,  surviving  Executor  of  Hamer,  r.  Mageb. 

Aynl  90ih, 

Assumpsit  for   ASSUMPSIT.    The  first  count  of  the  declaration  stated 

Plea:  the      ^^at  the  defendant,  after  the  death  of  Hamer,  was  indebted 

defendant's       ^q  plaintiff  as  surviving  executor,  &c.  for  money  paid  by 

der  a  fiat  in       the  plaintiff,  &C. 

bankruptcy, 

that  the  money  was  paid  for  a  debt  of  defendant,  due  before  his  bankruptcy,  for  which 

plaintiff  was  surety,  and  that  plaintitf  paid  ihe  money  without  any  request  from  the 

defendant,  except  the  request  supposed  to  arise  by  law  from  the  premises. 

Replication:  that,  betbre  the  payment,  defendant  had  obtnined  his  certificate,  and 
that  a  final  dividend  had  been  made  of  his  estate,  and  that  there  was  not  any  debt  in 
respect  of  the  payment  of  which  plaintiff  could  have  proved  or  for  which  he  could  have 
received  any  dividend. 

On  special  demurrer  to  the  replication, 

Held,  that  the  certificate  was  a  discharge  from  the  claim,  as  the  principal  creditor 
might  have  proved,  and,  if  he  had,  ihe  plaintiff  would  have  been  entiUed  to  the  beneSt 
of  that  proof,  either  in  reduction  of  his  liability  to  the  creditor,  if  the  creditor  received 
the  dividends,  or  by  receiving  the  dividends  himself,  if  he  paid  the  whole  debt  to  the 
creditor;  or  the  plaintiff  might  ha%'e  paid  the  debt  at  once  to  the  creditor,  and  have 
himself  proved  before  any  dividend  was  declared;  or,  if  the  creditor  would  not  take  the 
debt,  the  plaintiff  might  have  compelled  him  to  prove  for  the  plaintiff's  benefit. 
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Third  plea:  as  to  so  much  of  the  first  count  as  relates 
to  the  sum  of  684/.  6s.  6^.,  parcel,  &c.,  that  before  the  time 
of  the  paying  of  the  said  sum  of  684/.  6j.  6d.,  to  wit,  on  the 
Slst  May,  1838,  the  defendant,  who  had  been  adjudged 
bankrupt  on  the  l6th  April  previously,  duly  obtained  his 
certificate.  That  the  sum  of  684/.  65.  6d,  is  claimed  and 
alleged  by  the  plaintiff  to  be  due,  and  is  sought  to  be 
recovered  as  so  much  money  due  to  the  plaintiff,  as  such 
surviving  executor,  for  money  paid  for  the  use  of  the  defend- 
ant by  the  plaintiff  as  such  surviving  executor,  in  discharge 
of  a  certain  debt  of  the  defendant,  due  to  the  Northern  and 
Central  Bank  of  England.  That  the  debt  so  due  was  a 
debt  for  which  Hamer,  the  deceased,  had  become  liable  in 
his  lifetime,  before  the  defendant  became  a  bankrupt  as 
aforesaid,  to  wit,  on  the  1st  January,  1836,  and  for  which 
Homer  was  liable  up  to  the  time  of  his  death,  and  for 
which  the  plaintiff  and  his  co-executor  in  his  lifetime  were 
liable,  and  so  remained  up  to  the  death  of  the  co-executor, 
and  for  which  debt,  being  a  debt  of  the  bankrupt,  the 
plaintiff,  as  surviving  executor,  continued  liable  at  the  time 
of  the  defendant's  bankruptcy  and  fiat  against  him.  That 
plaintiff,  as  such  surviving  executor,  so  remaining  liable, 
after  the  issuing  of  the  fiat,  to  wit,  on  the  1st  January,  1841, 
in  respect  of  his  said  liability  paid  the  debt  to  the  Northern 
and  Central  Bank,  without  any  request  from  the  defendant, 
save  and  except  the  request  supposed  to  arise  by  law  from 
the  premises  in  this  plea  mentioned.  That  Hamtr  had 
not,  when  he  became  so  liable,  notice  of  any  acts  of  bank- 
ruptcy of  the  defendant,  and  that  neither  the  plaintiff  nor 
his  co-executor  had,  when  they  became  so  liable,  nor  had 
the  plaintiff,  when  he  became  so  liable,  notice  of  any  act  of 
bankruptcy  of  the  defeudant.    Verification. 

Replication :  that  before  the  time  of  the  paying  of  the 
684/.  6i.  (id.B  the  certificate  in  the  plea  mentioned  had  been 
al/owed  and  confirmed,  and  a  final  dividend  had  been  made 
of  the  estate  and  effects  of  the  defendant  as  such  bankrupt 
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tuider  the  fiat;  and  that  there  was  not  at  any  time  any  debt, 
claim  or  demand,  in  respect  of  the  684/.  6$.  6d,y  and  of  the 
payment  thereof  by  the  plaintiff,  which,  or  in  respect  of 
which,  the  plaintiff  could  have  proved  or  claimed  against 
the  estate  of  the  defendant,  aa  such  bankrupt,  under  the 
fiat,  or  could  or  qaight  have  received  any  dividend  or  divi- 
dends from  or  out  of  the  said  estate  and  effects  of  the 
bankrupt     Verification. 

Special  demurrer,  on  the  grounds  that  it  is  quite  imma- 
terial whether  or  not  the  plaintiff  paid  the  amount  in  ques- 
tion before  or  after  the  allowance  of  the  certificate,  and 
that  the  allegation  that  such  payment  was  made  before  the 
allowance  is  altogether  irrelevant;  and  that  it  is  quite  im- 
material whether  the  said  payment  was  made  before  or  after 
the  said  final  dividend,  and  that  the  plaintiff's  not  choosing 
to  make  such  payment  until  after  such  final  dividend  was 
made,  does  not  alter  the  right  of  the  bankrupt  or  affect  his 
discharge,  and  that,  for  all  that  appears  by  the  replication, 
either  the  principal  creditor,  the  Northern  and  Central 
Bank,  or  the  plaintiff,  may  have  had  the  full  power  and  op- 
portunity of  proving  the  debt  or  demand  under  the  fiat,  and, 
for  all  that  appears,  the  Northern  and  Central  Bank  may 
have  proved  the  debt  or  demand  under  the  fiat;  that  the 
plea  states  matter  which,  in  the  express  words  of  the  Bank- 
rupt Act,  entitles  defendant  to  be  discharged  from  the  deb^ 
and  the  plaintiff  by  his  replication  attempts  to  answer  the 
plea  of  such  discharge,  by  stating  merely  that  he  could  not 
have  proved  the  debt  or  demand  at  any  time,  which  must 
or  may  have  been  occasioned  either  by  his  own  default  in 
not  paying  and  proving,  or  by  the  principal  creditor  having 
proved,  in  which  case  he  would  be  entitled  to  the  benefit 
of  the  dividends,  if  any;  that  the  replication  proceeds  upon 
the  supposition  that  the  defence  set  up  in  the  plea  depends 
on  the  plaintiff's  being  able  to  receive  dividends,  which  is 
not  the  case,  as  the  demand  would  be  proveable,  whether 
there  were  any  dividend  or  dividends  or  not;  that  the  repli- 
cation does  not  shew  what  is  meant  by  a  final  dividend,  nor 
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does  it  shew  that  tkere  is  no  other  estate  or  effects  of  the 
bankrupt  coming  to  the  assignees  of  the  bankrupt,  and  that 
it  is  uncertain  what  is  meant  by  the  expression  final  divi** 
dend,  and  whether  by  that  expression  is  meant  the  second 
dividend,  or  that  nu  other  estate  or  effects  is  or  are  coming 
to  the  assignees  of  the  bankrupt,  and  no  issue  can  be  taken 
thereupon;   that  the  plea  shews  that  the  liability  of  the 
plaintiff  was  incurred   before  the  bankruptcy  or  fiat,  and 
without  notice  of  an  act  of  bankruptcy,  and  that  the  pay- 
ment was  made  by  the  plaintiff  in  discharge  thereof,  which 
renders  the  claim  or  demand  proveable  by  the  52d  section 
of  the  6  Geo»  4,  c.  16,  yet  the  replication  attempts  to 
answer  the  same  by  an  allegation  that  there  was  no  debt, 
claim  or  demand  in  respect  of  the  same,  and  of  the  payment 
thereof,  in  respect  of  which  the  plaintiff  could  have  proved 4 
without  traversing  or  denying  any  of  the  facts  alleged  in  the 
plea,  which  shew  that  the  sum  demanded  was  proveable, 
and,  if  the  statement  in  the  replication  is  intended  as  a 
denial  of  the  facts  mentioned  in  the  plea,  or  of  any  of  them, 
it  ftbould  have  concluded  to  the  country;  and  if  it  is  meant 
by  the  statement  that  the  non-payment  by  the  defendant, 
until  after  the  fiat  and  dividend,  prevented  the  sum  demanded 
from  being  proveable,  such  statement  is  not  law,  and  also 
that  the  same  statement  is  argumentative  and  a  traverse  of 
matter  of  law,  and  that  the  replication  is  argumentative, 
and  is  in  effect  merely  a  statement  that  the  facts  alleged  in 
the  last  plea  do  not  shew  a  defence,  and  also  that  the  repli- 
cation is  multifarious  and  double,  inasmuch  as  it  states  the 
facts  of  the  certificate  being  allowed  and  the  dividend  being 
made  before  tlie  payment,  as  a  defence,  and  also  states  that 
there  was  not  at  anytime  any  debt,  claim  or  demand  in 
respect  of  the  sum  of  money  and  of  the  payment  thereof 
by  the  plaintiff,  for  or  in  respect  of  which  the  plaintiff  could 
have  proved  a  demand,  and  also  states  that  the  plaintiff 
could  not  have  received  any  dividend  or  dividends  in  respect 
thereof,  &c.  &c. 
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Crompion  in  support  of  the  demurrer  (a).  The  replica* 
tion  is  bad.  The  plea  brings  the  case  within  6  Geo,  4, 
c.  16,  8.  52(6):  1  Deac.  Bankruptcy,  29 1»  Wesicoii  v. 
Hodges  (c),  Vansandau  v.  Conbie  {d).  In  Soutten  v,  Soui" 
tett{e),  which  may  be  cited  for  the  plaintiff,  the  surety 
neither  paid  the  whole  debt,  nor  a  part  for  the  whole,  but 
a  part  in  discharge  of  his  own  personal  liability  merely. 
The  replication  does  not  answer  the  plea,  for  it  is  immate- 
rial whether  the  payment  was  made  before  or  after  the 
making  the  dividends;  the  rights  of  the  bankrupt,  whom  the 
legislature  intended  to  make  a  new  man  by  his  certificate, 
cannot  be  altered  by  the  fact  that  the  payment  was  delayed 
until  after  the  allowance  of  the  certificate  or  the  making 
the  dividends.  The  plaintiff  and  the  Northern  and  Central 
Bank  have  had  full  opportunity  of  proving  under  the  fiat. 

With  regard  to  the  form  of  the  pleadings.  It  would  not 
have  been  proper  to  state  in  the  plea  that  the  debt  was 
proveable ;  the  actual  facts  of  the  case  are  stated,  and  they 
shew  that  the  debt  was  proveable.    There  is  no  meaning 


(a)  The  case  was  argaed  before 
Lord  DenmanCJ.f  Patieson,  Wil^ 
liamt  and  Wighiman  Js. 

(6)  The  section  enacts,  "  that 
any  person  who  at  the  issuing  the 
commission  shall  be  surety,  or  lia- 
ble for  any  debt  of  the  bankrupt, 
or  bail  for  the  bankrupt  either  to 
the  sheriff  or  to  thjs  action,  if  he 
shall  have  paid  the  debt  or  any 
part  thereof  in  discharge  of  the 
whole  debt  (although  he  may  have 
paid  the  same  after  the  commission 
issued),  if  the  creditor  shall  have 
proved  his  debt  under  the  com- 
mission, shall  be  entitled  to  stand 
in  the  place  of  such  creditor  as  to 
the  dividends,  and  all  other  rights 
under  the  said  commission,  which 
such  creditor  possessed,  or  would 
be  entitled  to  in  respect  of  such 
proof;  or,  if  the  creditor  shall  not 


have  proved  under  the  commission, 
such  surety  or  person  liable,  or 
bail,  shall  be  entitled  to  prove  his 
demand  in  respect  of  such  pay- 
ment, as  a  debt  under  tbe  com- 
mission, not  disturbing  former  di- 
vidends, and  may  receive  divideuds 
with  the  other  creditors,  although 
he  may  have  become  surety  lia- 
ble, or  ball  aforesaid,  after  an  act 
of  bankruptcy  committed  by  such 
bankrupt;  provided  that  such  per^ 
son  had  not,  when  he  became  such 
surety  or  bail,  or  so  liable  as  afore- 
said, notice  of  any  act  of  bank- 
ruptcy by  such  bankrupt  commit' 
ted." 

(0  5  B.  &  i^ld.  19. 

{d)  8  Taunt.  550. 

(e)  5  B.  &  Aid.  852;  S.  C.  1  D. 
&  R.  531. 
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in  the  expression  '*  final  dividend"  in  the  replication.  The 
replication  either  amounts  to  a  denial  of  the  facts  in  the 
plea,  and  is  wrongly  concluded,  or^  if  not,  it  is  argumenta- 
tive, or  amounts  to  a  denial  of  matter  of  law. 
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TomliNson  contr4.  The  plea  is  insufficient  It  does  not 
state  that  the  plaintiff's  payment  to  the  principal  creditor 
was  made  before  a  final  dividend  of  the  defendant's  estate, 
or  that  the  plaintiff's  demand  might  have  been  proved  under 
the  fiat,  so  as  to  enable  him  to  receive  a  dividend  under  it; 
or  that  the  plaintiff  fraudulently  or  wilfully  delayed  the  pay- 
ment, so  as  to  prevent  his  claim  from  being  proveable.  It 
is  for  th»  defendant  to  make  out  that  his  certificate  is  a  dis- 
charge. The  receipt  of  dividends,  or  the  opportunity  of 
proving  under  the  fiat,  so  as  to  be  entitled  to  such  receipt, 
if  there  are  any  dividends^  is  the  consideration  for  the 
bankrupt's  discharge.  The  6  Gro.  4,  c.  16,  s.  52,  enacts 
in  terms  that  the  surety,  who  shall  have  paid  the  debt,  if 
the  creditor  shall  have  proved  his  debt,  '*  shall  be  entitled 
to  stand  in  the  place  of  such  creditor,  as  to  the  dividends 
and  all  other  rights  under  the  commission,  which  such  cre- 
ditor possessed,  &c."  This  provision,  therefore,  can  apply 
to  no  payment  that  is  made  eifter  the  period  for  proving 
and  receiving  dividends.  It  is  an  objection  of  substance, 
that  this  plea  omits  the  averment  that  the  plaintiff  might 
have  proved  and  received  dividends.  Such  an  averment  is 
usual:  Vamandau  v.  Conine  {a),  M^Dougal  v.  Paton{b), 
Wood  V.  Dodgson  (c),  Clements  v.  Langley  (d).  The  ]2l8t 
section  of  the  6  Geo.  4,  c.  16,  discharges  the  bankrupt  from 
all  debts  '^  made  proveable"  under  the  commission,  not 
from  such  as  may  be  made  proveable.  The  construction 
of  sect.  52d,  now  contended  for,  is  fortified  by  reference  to 
49  Geo.  3,  c.  121,  s.  8,  by  which  the  bankrupt  was  not  dis- 
charged from  the  claim  of  his  surety,  who  had  paid  the 


(a)  8  Taant.  560. 
{b)  8  Taunt.  584. 
(c)  3  Mau.  &  S.  195. 


(d)  5B.&Ad.372;5.C.SN. 
&  M.  369. 
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creditor,  except  in  cases  of  commissions  *'  under  which  no 
dividend  has  jet  been  made^  or  under  which  the  creditors, 
who  have  not  proved,  can  receive  a  dividend  equally  in  pro- 
portion to  their  respective  debts,  without  disturbing  anj 
dividend  already  made."  Suppose  the  creditor  refuses  to 
receive  the  debt  from  the  surety,  how  can  the  surety  then 
derive  any  benefit  from  the  commission?  Yet  it  cannot 
depend  upon  the  conduct  of  a  third  party  whether  the  surety 
has  or  has  not  a  proveable  claim  against  the  bankrupt's 
estate. 

The  replication,  which  shews  that  the  bankrupt's  estate 
had  been  distributed  before  the  debt  was  paid,  is,  at  all 
events,  an  answer  to  the  plea.  If  the  payment  of  the  debt 
was  fraudulently  delayed,  in  order  to  keep  alive  a  claim 
against  the  bankrupt,  notwithstanding  his  certificate,  that 
might  have  been  rejoined.  It  seems  to  be  objected  that 
the  phrase  ^'  final  dividend,"  as  used  in  the  replication,  has 
no  meaning,  but  it  is  clearly  used  in  the  statutory  meaning, 
which  it  bears  in  the  107th  and  109th  sections  of  the 
6  Geo.  4,  by  which  a  final  divideud  is  directed  to  be  made 
within  eighteen  months,  except  where  there  is  some  suit 
depending  or  estate  outstanding. 


Crompton  in  reply.  There  is  no  foundation  for  the  diffi- 
culty suggested.  The  surety  may  always  compel  the  prin- 
cipal creditor,  if  he  should  not  choose  to  take  the  debt,  to 
prove  for  the  surety's  beuefit:  Ex  parte  Ruihforth{a\  and 
the  authorities  there  cited. 

Cur*  adv,  vuU. 


Lord  Denman  C.  J.  at  the  sittings  after  term  (May  14), 
delivered  the  judgment  of  the  Court  as  follows: — This  was 
an  action  for  money  paid  by  the  plaintiff,  as  executor  of 
Hamer,  to  the  use  of  the  defendant. 

The  defendant  pleaded  his  certificate  under  a  fiat  in 
bankruptcy,  and  that  the  money  was  paid  for  a  debt  of  the 

(fl)  lOVes.  409. 
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defendant,  for  whom  Hdmer  was  surety,  and  that  the  debt 
was  due  and  Hamer  liable  for  it  before  the  bankruptcy, 
and  that  the  plaintiff  paid  the  money  without  any  request 
from  the  defendant,  except  the  request  supposed  to  arise 
by  law  from  the  premises. 

The  plaintiff  replied,  that  before  the  payment  of  the 
money  the  defendant  had  obtained  his  certificate,  and  a  final 
dividend  had  been  made  of  his  estate,  and  that  there  was  not 
any  debt  in  respect  of  the  payment  of  which  plaintiff  could 
have  proved,  or  for  which  he  could  have  received  any  divi- 
dend. To  this  replication  the  defendant  demurred  specially. 
We  are  clearly  of  opinion  that  the  defendant  is  entitled 
to  our  judgment  in  his  favour. 

The  debt  was  due  before  the  bankruptcy;  the  creditor 

might  have  proved  it  under  the  fiat;  and,  if  he  had,  the 

plaintiff  would  have  been  entitled  to  the  benefit  of  that 

proof,  and  of  any  dividends  which  might  be  paid  by  the 

estate,  either  in  reduction  of  the  sum  for  which  he  was 

liable  to  the  creditor,  if  that  creditor  received  the  dividends, 

or  by  receiving  the  dividends  himself,  if  he  paid  the  whole 

debt  to  the  creditor;  or  the  plaintiff  might  have  paid  the 

debt  at  once  to  the  creditor,  and  have  himself  proved  under 

the  fiat  long  before  any  dividend  was  declared ;  or,  if  the 

creditor  would  not  take  the  money,   the   plaintiff  might 

have  compelled  him  to  prove  for  his,  the  plaintiff's,  benefit, 

as  was  clearly  laid  down  in  Ex  parte  Rushforth  (/i),  and  in 

a  case  of  Philips  v.  Smith,  in  the  Court  of  Exchequer, 

there  cited. 

The  plaintiff  cannot  be  allowed,  by  voluntarily  delaying 
the  payment  of  the  debt  till  after  a  final  dividend  had  been 
made,  to  deprive  the  defendant  of  the  benefit  of  his  certi- 
ficate. The  55th  section  of  6  Geo.  4,  c.  Ui,  prohibits  an 
annuity  creditor  from  suing  the  surety,  till  he  shall  have 
proved  under  the  commission  for  his  benefit,  and  makes  the 
certificate  of  the  debtor  a  bar  against  both  principal  creditor 

and  surety. 

(fl)  10  Ves.  409. 
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The  51  fit  section  provides  that  debts  due  at  a  future  day 
shall  be  proved  with  a  rebate  of  interest,  and  shall  be  bar- 
red,  and,  though  it  does  not  mention  the  surety,  yet  the  52d 
section  provides,  in  effect,  that  in  all  cases  the  surety  shall 
be  entitled  and  stand  in  the  place  of  the  principal  creditor. 

If,  then,  in  the  case  of  an  annuity  and  a  debt  payable  at 
a  future  day»  the  surety,  though  he  may  be  called  on  long 
afterwards,  is  barred  by  the  certificate,  because  the  debt 
might  be  proved  under  the  above  provisions,  much  more 
shall  he  be  barred  when  the  debt  was  altogether  due  before 
the  bankruptcy. 

The  statute  49  Geo»  3,  c.  121,  s.6,  w*hich  was  referred 
to  by  the  plaintiff's  counsel,  makes  directly  against  him; 
for  it  takes  the  distinction  between  sureties  in  commissions 
before  and  after  that  act.  It  bars  sureties,  in  cases  of 
commissions  already  issued,  only  when  they  could  receive 
a  dividend  equal  to  other  creditors,  without  disturbing 
former  dividends,  because  those  sureties,  having  hitherto 
been  unable  to  prove,  had  not  been  guilty  of  any  laches, 
but  it  bars  all  sureties  in  cases  of  future  commissions,  be* 
cause  they  are  enabled  to  have  the  benefit  of  dividends 
equally  with  other  creditors,  unless  by  their  own  laches  they 
forego  that  benefit. 

The  case  of  M'Dougall  v.  Paton  (a),  which  was  cited  for 
the  plaintiff,  was  not  the  case  of  a  surety  for  payment  of  a 
debt,  but  of  a  surety  for  the  performance  of  an  agreement, 
which  was  not  broken  at  the  time  of  the  bankruptcy,  and 
therefore  does  not  apply.  The  case  of  ClemenU  v.  Lang^ 
ley  (6),  which  was  also  cited,  was  not  a  case  of  principal 
and  surety,  but  of  two  co-sureties,  to  which  it  was  held  that 
the  statute  of  6  Oeo.  4,  c.  l6,  s.  52,  did  not  apply. 

The  judgment  must  be  for  the  defendant 


D. 


Judgment  for  the  defendant 


(a)  8 Taant.  584.  (6)  5  B.  &  Ad.  373;  5.  C.  S  N.  ft  M.  909. 
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Stanley  v.  Hayes.  lYiesday, 

May  3rd. 
Covenant  .by  tenant  against  landlord.     The  declara-  A  distress 
.tion  stoted  that  by  indenture  of  the  Srd  March,  1841,  be-  J^^i^^  foj^*^ 
tween  the  defendant  and  the  plaintiff,  the  defendant  did  land  tax  dae 
**  demise,"  &€•  certain  premises  to  the  plaintiff,  to  hold  from  before  demise 

the  £5th  March  then  next,  for  twenty*one  years,  yielding  "  "<>* »  breach 

of  his  cove- 
and  paying  therefore,  yearly  and  every  year,  &c.  the  clear  nant  that  the 

rent  of  60/.    '•  And  the  defendant,  by  the  said  indenture,  le»we  shall 

'     •'         /  ,     ^    '  enjoy "  with- 

did  covenant,  promise  and  agree,  to  and  with  the  plaintiff,  oun  any  dis- 

that,  he  the  plaintiff  paying  the  said  yearly  rent  of  60/.  of'or^bT'him^/ 

theretofore  reserved  and  made  payable  at  the  days  and  in  the  defendant, 

manner  aforesaid,  and  observing,  fulfilling  and  keeping  all  assigns,  or  any 

and  singular  the  covenants,  articles,  clauses  and  agreements  ^^^^^  person 

.  .,,....  ,  t      Of  persons 

therem  contained,  which  on  his  part  are  or  ought  to  be  lawfully  claim- 
observed,  performed,  fulfilled  and  kept,  according  to  the  5"^^^^*'°* 
true  intent  and  meaning  of  the  said  indenture,  should  and  under  him  or 
lawfully  might  peaceably  and  quietly  have,  hold,  use,  oc-  ihe^^jaim  for 
cupy,  possess  and  enjoy  the  said  premises,  with  the  appur-  land  ux  was 
tenances  thereby  demised  or  intended  so  to  be,  for  and  through  him, 
during  the  said  term  of  twenty-one  years  (determinable  as  ^?'  against 
thereinafter  mentioned),  without  any  let,  suit,  trouble,  denial, 
disturbance,  eviction,  or  interruption  whatsoever,  of  or  by 
the  defendant^  his  heirs  or  assigns,  or  any  other  person  or 
persons  lawfully  claiming  or  to  claim  by ^  from  or  under  him, 
tfaem  or  any  of  them,  as  by  the  said  indenture,  reference 
being  thereunto  had,  will,  amongst  other  things,  more  fully 
and  at  large  appear." 

Breach,  (after  the  usual  averments  of  entry  and  perform- 
ance by  the  plaintiff,)  that  the  defendant  ''did  not  nor 
would  suffer  or  permit  the  plaintiff,  for  and  during  the 
continuance  of  the  said  term  by  the  said  indenture  granted, 
peaceably  or  quietly  to  have,  hold,  use,  occupy,  possess 
and  enjoy  the  said  premises,  with  the  appurtenances,  by 
the  said  indenture  demised,  without  the  let,  suit,  trouble, 
denial,  disturbance,  eviction,  or  interruption  whatsoever,  of 
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184^  or  by  the  defendaiit,  his  heirs  or  assigns,  or  any  other  per- 
son or  persons  lawfully  claiming  or  to  claim  by,  from  or 
under  him,  them  or  any  of  them,  according  to  the  form 
and  effect  of  the  said  covenant  of  the  defendant  in  the  said 
indenture  in  that  behalf  made  as  aforesaid,  but,  on  the  con* 
trary  thereof,  the  plaintiff  in  fact  saith,  that  after  the  said 
indenture  and  during  the  continuance  of  the  said  demise, 
and  whilst  the  plaintiff  was  possessed  of  the  said  demised 
premises,  to  wit,  on  the  £4th  June,  1841,  one  John  Pitmatiy 
then  being  the  collector  of  land  tax,  lawfully  entered  into 
and  upon  the  said  premises,  and  then  seized  and  took  cer- 
tain goods  and  chattels,  then  being  in  and  upon  the  said 
premises,  as  a  distress  for  a  certain  sum  of  money,  to  wit, 
the  sum  of  SL  7s.  Sd.,  before  and  at  the  time  of  the  making 
of  the  said  indenture  and  of  the  said  demise  due  and  owing 
from  the  defendant  for  and  in  respect  of  certain  arrears  of 
land  tax,  before  the  making  of  the  said  indenture  and  be- 
fore the  commencement  of  the  said  demise,  rated,  assessed 
and  charged  upon  the  said  premises.  By  means  whereof,'* 
&c. 

General  demurrer,  and  joinder. 

Peacock  in  support  of  the  demurrer.  The  generality  of 
the  covenant  for  quiet  enjoyment,  to  be  implied  from  the 
word  ''demise,"  is  restrained  by  the  subsequent  express 
covenant:  Nokes^s  case  (a),  Gainsford  v.  Griffith  {b),  Line 
V.  Stephenson  (c) :  and  the  distress  for  land  tax  was  no 
breach  of  the  express  covenant,  for  it  was  a  disturbance  by 
persons  claiming  not  **  by,  from  or  under  the  defendant,*' 
but  against  him. 

JBy/es  contr^.  The  tax  distrained  for  was  due  from  the 
defendant  before  the  demise  to  the  plaintiff;  and  by  38 
Geo.  3,  c.  5,  s.  J7,  the  tax  is  a  charge  upon  the  premises* 
The  non-payment  of  the  tax  therefore,  which  necessarily 

(a)  4  Hop.  80  b.  (c;  4  Bing.  N.  C.  678. 

(6)  1  Saund.  60. 
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induced  the  distress,  was  a  disturbance  by  the  defendant 
within  his  express  covenant,  th^  terms  of  ^^hich  are  niost 
comprehensive.     A  disturbance  of  a  way  is  a  breach  of 
such  a  covenant ;  Morris  v.  Edginton  {a) ;  or  a  distress  for 
rent  due  to  a  third  person  from  a  former  occupier;  Dawson 
V.  Dyer{b).     So  also  would  an  extent  be;  see  Brockmg  v. 
Cham  (c) ;  or  the  lessor's  attainder  working  a  forfeiture. 
Yet  these  cases  are  no  more  disturbances  ''  by,  from  or  un- 
der" the  lessor,  than  the  present  case.     He  referred  also  to 
Lloifd  V.  Tomkies^d)' 

Peacock  in  reply.  In  Dawson  v.  Difer{b)  the  declara- 
tion stated  that  the  party  distraining  claimed  through  the 
defendant :  here  the  distrainor  claimed  by  title  paramount. 
Undoubtedly  the  distress  was  an  interruption  of  the  plain- 
tiff's quiet  enjoyment;  but  it  was  not  an  interruption 
within  the  particular  covenant  in  this  case.  The  plaintiff 
is  not  without  remedy ;  he  might  sue  for  money  paid  to 
the  defendant's  use.  [Lord  Denman  C.  J.  What  do  you 
say  if  the  premises  had  been  taken  under  an  elegit?] 
That  also  would  be  a  claim  against,  and  not  through,  the 
defendant. 

Lord  Denman  C.J. — I  think  this  case  is  not  within  the 
defendant's  covenant.  Plaintiff's  quiet  enjoyment  has  not 
been  disturbed  by  any  one  claiming  **  by,  from  or  under" 
the  defendant,  but  by  some  one  claiming  **  against"  him. 

Pattbson,  Williams  and  Wightman  Js.  concurred. 

Judgment  for  the  defendant. 

(a)  3  Taunt.  24.  (c)  Cited  Vaugh.  191. 

(h)  5  B.  &  Ad.  684;  S.C.  2  N.  {d)  1  T.  R.  671. 

&  M.  559. 
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TueMday,  The  SaLTERs'  COMPANY  V.  JaY. 

Majf  3d. 

Case  for  ob-     C/ASE  for  obstructing  lights.     The  declaratioD  stated  that 
window-light     b^^^^*^  ^^^  ^^  ^^^  iitne,  8lc.,  a  certain  messuagei  &c.  in  the 

in  the  city  of    city  of  London,  was  in  the  possession  of  certain  persons  as 

liondon  by  ,     ,  , 

building.  tenants  to  the  plaintiffs,  the  reversion  thereof,  &c.  then  and 

Plea:  that,  g|j||  belonging  to  the  plaintiffs,  in  which  messuage  there 
or  the  city,  the  then  and  of  right  were,  and  still  of  right  ought  to  be,  two 
houM  on  an-  ^^^^ows  through  which  the  light  and  air,  during  all  the 
cient  founda-  time  aforesaid,  ought  to  enter  into  the  said  messuage,  for 
any  time^uild  ^^^  convenient  occupation,  &c.,  yet  the  defendant  well  know- 
on  them  80  as  ing.'&c.,  but  intending,  &c.,  whilst  the  messuage  was  so  in 
to  darken  the  ,  .  . 
window  of  his  the  occupation  of  the  said  tenants,  and  whilst  the  plaintiffs 

neighboar,        ^^^^  ^^  interested  therein  as  aforesaid,  to  wit,  on  the  £lst 

though  that  /  . 

also  be  an-       August  last,  wrongfully,  &c.,  erected  a  certain  wall  near  the 

there'bcTsome   '^'^  windows,  and  wrongfully  kept  and  continued  the  said 
agreement  to     wall,  &c.,  by  means  of  which  several  premises,  the  light  and 
and  justifica-    ^  ^^^^  <^nd  Still  are  hindered  and  prevented  from  entering 
tion  undei  the  th^,  g^y  windows,  &C. 
custom. 
Replication:       Plea:  that  io  the  city  of  London,  from  time  whereof, 

mU4  c  71    ^^'  ^^ere  hath  been  and  still  is  a  certain  ancient  and  laud- 

8.  s,  of  twenty  able  custom,  &c.,  that  if  any  person  or  persons  or  body 

mentoTthr     corporate  hath  or  have  a  messuage  or  house  in  the  city 

lis^'  contiguous  or  adjoining  to  another  ancient  messuage  or 

geneft"^       house,  or  to  the  ancient  foundations  of  another  messuage 

murrer  to  tbe    q,.  house  in  the  said  city,  of  another  person  or  persons,  his 
replication,  •'  ,  '^  /  ' 

that  the  cus-     or  their  neighbours  there,  and  the  windows  or  lights  of  such 

was  no  d^       messuage  or  bouse  as  first  aforesaid  are  looking  fronting  or 

fence.  situate  towards,  upon  or  over  or  against  the  said  other 

ancient  messuage  or  house,  or  ancient  foundations  of  another 

ancient  messuage  or  house  of  such  other  person  or  persons 

or  body  corporate,  bis  or  their  neighbour  or  neighbours,  so 

being  contiguous  or  adjoining,  altiiough  such  messuage  or 

house  as  first  aforesaid,  and  the  lights  and  windows  thereof 

be  and  were  ancient,  yet  such  other  person  or  persons,  his 

or  their  neighbour  or  neighbours,  being  the  owner  or  owners 
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of  such  Other  ancient  messuage  or  bouse,  or  ancient  foun-  i849. 
dations  so  adjoining,  according  to  the  custom  of  the  said 
city,  for  all  the  time  aforesaid,  well  and  lawfully  may  and 
hath  or  have  used,  at  his  and  their  pleasure,  his  or  their 
said  other  messuage  so  adjoining,  by  building  to  exalt  or 
erect,  or  of  new  upon  the  ancient  foundations  of  such  other 
messuage  or  house  so  adjoining  to  build  and  erect  a  new 
messuage  or  house,  to  such  height  as  the  said  owner  or 
owners  shall  please,  against  and  opposite  to  the  lights  and 
windows  near  or  contiguous  to  such  other  messuage  or 
house,  and  by  means  whereof  to  obstruct  and  darken  such 
windows  or  lights,  unless  there  be  or  hath  been  some 
writing,  instrument,  or  record  of  an  agreement  or  restriction 
to  the  contrary  thereof  in  that  behalf.  That  before  and  at 
the  time,  &c,,  to  wit,  &c.,  certain  persons  (in  the  declaration 
mentioned)  were  seised  of  a  certain  ancient  messuage  and 
bottse,  and  the  foundations  of  a  certain  messuage  and  house, 
in  the  city  of  London,  contiguous  to  the  messuage  of  the 
plaintiffs ;  that  they  demised  the  said  messuage,  house  and 
foundations  to  certain  other  persons  (therein  mentioned), 
for  a  certain  term  of  years  still  unexpired,  who  entered,  &c. 
The  defendant  then  justified,  that  he,  as  servant  of  the 
lessees,  exalted  and  erected  their  said  messuage  and  house, 
and  of  new  upon  the  said  ancient  foundations  built  and 
erected  a  new  messuage  and  house  against  and  opposite  to 
tbe  said  windows  in  the  said  declaration  mentioned,  there 
being  no  writing,  instrument  or  record  of  an  agreement 
or  restriction  to  the  contrary  thereof,  at  the  time  when,  8cc. 
Verification,  Sec. 

Replication :  that  the  access  of  light  and  air  to  and  for 
the  said  messuage  in  the  declaration  mentioned,  through  the 
windows,  had  been  and  was  actually  enjoyed  with  the  said 
messuage  as  of  right  and  without  interruption  by  the  re- 
spective occupiers  of  the  said  messuage,  for  and  during  the 
full  period  of  twenty  years  next  before  the  commencement 
of  thia  suit,  and  that  the  said  access  and  use  of  light  and 
air  was  not  during  the  said  twenty  years,  or  any  part  thereof, 
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1843.  enjoyed  as  aforesaid  by  or  by  reason  of  any  consent  or 

^^       ,  agreement  expressly   made  or  given  for  that  purpose  by 

CoMPAUY  deed  or  writing.     Verification,  &c. 

j^Y^  General  demurrer  and  joinder. 

Sir  W.  W,  FoUett  S.  G.  in  support  of  the  demurrer.  The 
question  is,  whether  the  3d  section  of  2  &  3  Will.  4,  c.  71, 
which  in  terms  enacts  that  the  claim  to  the  use  of  light 
shall  be  deemed  indefeasible  after  twenty  years'  enjoyment, 
can  be  so  construed  as  to  destroy  the  custom  of  London, 
by  which  the  owner  of  ancient  foundations  may  build  upon 
them  at  any  time  and  to  any  height,  although  by  so  doing 
he  may  darken  the  ancient  windows  of  another  house  ad- 
joining. The  words  of  the  section  are,  ''  that  when  the 
.  access  and  use  of  light  to  and  for  auy  dwelling-house,  work- 
shop, or  other  building,  shall  have  been  actually  enjoyed 
therewith  for  the  full  period  of  twenty  years,  without  inter- 
ruption, the  right  thereto  shall  be  deemed  absolute  and 
indefeasible,  any  local  usage  or  custom  to  the  contrary  not» 
withstanding,  unless  it  shall  appear  that  the  same  was 
enjoyed  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing."  The  custom 
of  London  to  build  in  derogation  of  ancient  windows  is 
not  affected  by  the  act.  The  sole  object  of  the  statute,  as 
appears  from  the  preamble,  was  to  facilitate  the  proof  of 
prescriptive  rights,  leaving  the  relation  between  such  rights, 
when  proved,  and  any  others,  precisely  as  it  was  before  the 
act.  The  act  recites  that  certain  prescriptive  rights  are 
sometimes  defeated  by  shewing  the  commencement  of  their 
enjoyment,  and  then  enacts  that  the  proof  of  their  com- 
mencement shall  not  defeat  them  for  the  future, ''  but  never^ 
theless  such  claim  may  be  defeated  in  any  other  way  by 
which  the  same  is  now  liable  to  be  defeated,"  and  then 
assigns  the  different  periods  of  enjoyment  which  shall  ren- 
der different  rights  indefeasible.  All  the  provisions  of  the 
act  are  limited  to  securing  the  object  announced  by  the  title 
of  the  act,  '*  An  Act  for  shortening  the  Time  of  Prescrip- 
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tion  in  certain  cases."  The  operation  of  the  act  upon  the 
present  case  is,  that  proof  of  twenty  years'  enjoyment  will 
now  establish  the  plaintiffs'  window  to  be  ancient;  but  the 
privileges  of  the  window,  so  established  to  be  ancient,  in 
relation  to  the  coanter  privileges  of  the  ancient  adjoining 
foundation,  are  not  enlarged,  for  the  nr^atter  is  altogether 
foreign  to  the  purposes  of  the  legislature.  The  custom  of 
London,  therefore,  that  an  ancient  light  may  be  obstructed 
by  building  on  the  ancient  foundation  must  prevail.  Such 
a  custom  as  the  one  relied  upon  was  well  known,  and  the 
legislature  would  have  expressed  itself  in  positive  language, 
if  it  had  been  intended  that  the  mere  facility  of  proof 
afforded  to  some  rights  should  make  them,  when  proved, 
paramount  to  other  rights,  to  which  they  must  have  given 
way  before  the  statute.  Probably  the  statute  contemplated 
the  case  of  customs,  prevailing  in  some  parts  of  the  country, 
that  a  window  may  be  built  against,  if  its  use  has  been 
discontinued  for  a  certain  time. 

Kelly  contri.  The  preamble  cannot  be  resorted  to  when 
the  enactment  is  clear:  2  Dwarris  on  Stat.  655.  The 
custom  of  London,  and  of  some  other  places,  with  respect 
to  building  on  ancient  foundations,  to  the  prejudice  of 
ancient  rights,  was  well  known,  and  the  language  in  the 
third  section  was  expressly  directed  to  the  subject,  for 
there  is  no  peculiar  provision  as  to  custom  in  the  sections 
concerning  other  prescriptive  rights. 

With  regard  to  the  provision,  **  nevertheless  such  claim 
may  be  defeated  in  any  other  way  by  which  the  same  is 
now  liable  to  be  defeated,"  it  is  to  be  observed,  that  they 
do  not  occur  at  all  in  the  third  section,  which  makes  the 
claim  to  light  indefeasible  after  twenty  years'  enjoyment. 
With  respect  to  other  easements  and  to  claims  of  profit, 
provided  for  in  other  sections,  it  is  also  to  be  observed 
that  two  periods  are  mentioned  with  respect  to  each  of 
them.  After  the  first  period  has  expired,  the  right  is  not  to 
be  defeated  by  shewing  that  it  had  a  modern  origin,  but 

VOL.  11. —  G.  D.  F  F 
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1849.  ''  It  may  be  defeated  in  any  other  way,  by  which  the  same 
is  now  liable  to  be  defeated  ;'*  after  the  second  period  has 
expired  the  right  is  indefeasible,  and  the  words  just  cited, 
which  would  of  course  be  inconsistent  with  an  indefeasible 
right,  are  omitted.  The  defendant  gives  no  meaning  to  the 
words  of  the  clause  as  to  custom. 

He  then  objected  to  the  sufficiency  of  the  allegation  in 
the  plea  as  to  the  foundations  being  ancient. 

Sir  W.  W.  Follett  S.  G.  in  reply.  If  it  had  been  in- 
tended to  take  away  any  right,  such  as  that  of  a  person  to 
use  his  own  premises  as  he  might  have  done  before  the 
act,  or  to  destroy  the  customs  of  London  (which  the  legis- 
lature itself  has  repeatedly  recognized  and  confirmed)  by  a 
statute  apparently  passed  with  a  different  object,  express 
terms  would  have  been  used  for  the  purpose. 

The  last  objection,  if  good,  cannot  be  taken  on  general 
demurrer,  and  the  plea  states  that  the  building  now  com- 
plained of  was  erected  on  ancient  foundations. 

Lord  Denm AN  C.  J. — I  think  there  is  no  ambiguity 
whatever  in  the  third  section  ;  and  we  should  not  be  justified 
in  preventing  its  operation  by  resorting  to  the  preamble  to 
control  it.  It  is  enacted  expressly  that  twenty  years' 
enjoyment  of  light  shall  give  an  indefeasible  right  to  it, 
notwithstanding  any  custom  to  the  contrary,  and  we  must 
suppose  that  the  custom  relied  on  in  this  plea  was  known 
to  the  legislature. 

Patteson  J. — There  is  no  ambiguity  in  the  clause,  so 
that  we  have  no  right  to  call  in  the  preamble  to  construe 
the  enactment.  After  twenty  years'  enjoyment  the  right  is 
to  be  '^  indefeasible,  any  local  usage  or  custom  to  the  con- 
trary notwithstanding/'  that  is  notwithstanding  any  custom 
which  says  it  shall  be  "  defeasible."  Such  a  custom  is 
pointedly  provided  against  in  the  third  clause,  and  is  not 
noticed  in  any  other. 


) 
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Williams  J, —  It  would  make  nonsense  of  the  clause  to  1843. 

say  that  the  claim  is  to  be  indefeasible,  and  yet  that  it  is  ""^"^ 

liable  to  be  destroyed  by  a  particular  custom.     I  see  no  Compam 

reason  for  resorting  to  the  preamble.  ^' 

WiGHTMAN  J. — If  a  party  for  twenty  years  does  nothing 
to  shew  bis  right  of  interfering  with  the  light  of  an  adjoining 
window,  it  is  no  great  hardship  that  he  should  lose  the  right 
of  doing  so  afterwards. 

D.  Judgment  for  the  plaintiff. 


The  Scriveners'  Company  v.  Brooking.  F^^l 

AprU  29. 

Debt.     The  declaration  stated  that  the  freemen  of  the  Abvelaw 
-  •        ,  .  ,  ^         .  made  by  a 

city    of  London  usmg   the   art  or  mystery  of  scriveners  prescriptive 

within  the  same  city  and  suburbs  thereof^  commonly  called  ^™p*ny  o^ 

Writers  of  the  Court  Letter  of  the  City,  from  time  whereof,  London  (with 

&€•  until  the  eSth  January  in  the  14th  year  oi  James  1,  and  KJI^^.patent 

at  the  time  of  making  the  letters-patent  thereinafter  men-  to  make  bye 

tioned,  were  an  ancient  company  and  fraternity  of  the  city,     f^^  breach  of 

That  James  1,  on  the  said  28th  January,  by  his  letters-  them),  that  on 

J       ,  ,  ^      ,  the  day  of  the 

patent  under  the  great  seaiy  made  the  company  a  corpora-  election  of  the 

tion  to  sue  and  be  sued  by  the  name  of  "  The  Master,  5va*rdcn?^^ 

Wardens,  and  Assistants  of  the  Society  of  Scriveners  of  the  the  Company, 

City  of  London;'*  and  further  granted  that  forever  there-  frermenVad 

after  there  should  be  one  master  and  two  wardens  of  the  no  voice,  two 

society  to  rule  and  govern  the  society  and  the  men  of  the  ghoald  provide 

society:  and  further,    that  for  the   better  assistance   and  a  dinner  for  all 

.  the  members 

council  of  the  master  and  wardens  there  should  be  twenty-  of  the  Corn- 
seven  men,  the  more  discreet  and  honestest  persons  of  the  ^^^f^JJI^j^^ 
society,  to  wit,  the  master  and  wardens  for  the  time  being  own  pockets 
and  twenty-four  other  persons  of  the  society,  who  should  JiJereof  as"*" 

should  l>e  in- 
caired  bejood  a  certatD  sum  allowed  for  the  purpose,  or  be  fined  in  default,  is  a  bad 
bye  law. 
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be  named  assistants  of  the  society  for  all  matters  and  causes 
of  the  society  concerning  its  good  government,  to  be  chosen 
as  in  the  letters-patent  specified.  And  further,  that  the 
master  and  wardens  and  rest  of  the  assistants  for  the  time 
being,  or  the  major  part  of  them,  from  time  to  time  for  ever 
thereafter,  for  the  wholesome  rule  and  government  of  the 
society,  statutes,  rules,  orders,  constitutions  aud  ordinances 
reasonable  and  agreeable  to  the  laws  and  statutes  of  Eng- 
land, according  to  their  sound  discretions  for  the  utility  of  the 
society,  and  for  other  lawful  causes,  as  often  as  they  should 
please,  they  should  lawfully  and  with  impunity  have  power 
to  ordain  and  establish,  and  the  same  to  put  in  execution 
without  molestation  or  impeachment  of  his  majesty,  his 
successors,  or  any  of  his  majesty's  justices,  8lc.  any  statute, 
custom,  &c.  to  the  contrary  notwithstanding,  with  power  to 
change  or  revoke  such  ordinances,  &c.  And  further,  that 
if  any  person  of  the  society,  or  any  other  person,  the 
mystery  aforesaid  within  three  miles  of  the  city  using, 
should  not  fulfil  all  the  lawful  statutes,  ordinances,  con- 
stitutions, &c.  so  to  be  made,  it  should  be  lawful  for  the 
master  and  wardens  and  the  rest  of  the  assistants,  or  the 
major  part  of  them,  from  time  to  time,  to  impose  upon 
every  person  so  offending,  all  such  fines,  amerciaments,  and 
sums  of  money  for  his  offence,  as  to  the  master  and  war- 
dens, &c.  should  seem  to  be  necessary  and  convenient. 

That  James  1,  by  the  same  letters,  granted  that  the  mas- 
ters and  wardens  and  the  rest  of  the  assistants,  or  the 
major  part  of  them,  yearly,  upon  the  Tuesday  after  the 
Feast  of  St.  James  the  Apostle,  or  at  any  other  time,  when 
to  them  it  should  seem  more  necessary,  should  have  power 
to  choose  one  fit  person  of  the  assistants  to  be  master,  and 
two  other  fit  persons  of  the  assistants  to  be  wardens,  and 
all  the  men  of  the  mystery  aforesaid,  their  servants  and 
apprentices,' to  rule  and  govern,  each  of  them  being  sworn 
faithfully  to  execute  his  office. 

That  the  society  accepted  such  letters-patent,  and  by 
reason  thereof  from  thenceforth  hitherto  have  been  and  still 
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are  a  body  politic  and  corporate  by  the  name  above  men- 
tioned. 

That  the  master^  wardens,  and  assistants,  on  the  24th 
January  in  the  l6th  James  1,  by  virtue  of  the  letters-patent 
did,  for  the  better  government  of  the  society,  duly  advise 
that  there  should  yearly  be  kept  at  the  common  hall  of  the 
society  tvH}  dinners,  one  dinner  for  the  master,  wardens,  and 
assistants,  and  the  other  the  freemen  of  the  company,  to  be 
kept  yearly  on  the  day  of  the  election  of  the  new  master 
and  wardens,  and  the  other  for  the  master,  wardens,  assist- 
ants, and  livery  of  the  company,  yearly  to  be  kept  on  the 
day  when  the  lord  mayor  should  take  his  oath  at  West- 
minster. And  that  the  master,  wardens,  and  assistants,  or 
the  major  part  of  them,  in  convenient  time  before  the  said 
election  day,  should  choose  every  year  from  time  to  time 
out  of  the  livery,  or  out  of  the  assistants  of  the  Company, 
two  of  the  elder  and  better  sort  of  the  Company,  which 
should  not  have  been  master  or  wardens,  to  be  stewards  for 
the  provision  of  both  the  dinners ;  and  the  stewards  so  to 
be  chosen  to  have,  towards  the  dinner  to  be  yearly  kept  on 
the  election  day  of  the  master  and  wardens  for  the  time 
being,  3/.  6s.  8c/.  a  piece,  and  of  every  person  of  the  Com- 
pany ds.  4c(.,  and  whatsoever  should  be  more  disbursed 
about  the  dinner  should  be  discharged  by  the  stewards;  and 
for  the  other  dinner  the  master  and  wardens  to  pay  405.  a 
piece,  and  every  one  of  the  livery  only  to  pay  Ss.  4rf.  a 
piece,  and  the  residue  of  the  charge  to  be  borne  by  the 
stewards.  And  if  any  person  so  chosen  to  be  steward 
should  refuse  to  accept  the  same,  or  to  perforin  the  same, 
he  should  forfeit  10/.  for  every  such  ofience ;  which  ordi- 
nance on  the  said  29th  January  was  examined  and  approved 
by  Francis  Lord  Verulam,  then  lord  chancellor  of  England, 
Sir  Uenrif  Montague,  Kt.,  then  chief  justice  of  the  King's 
Bench,  and  Sir  Henry  Hobart,  Kt.  and  Bart.,  then  chief 
justice  of  the  Common  Pleas,  according  to  the  form  of  the 
statute  in  that  case  made. 

That  afterwards,  on  the  26th  May,    1635,  the  master. 
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wardens^  and  assistants  ordained  that  the  master,  wardens, 
and  assistants  of  the  society,  or  the  major  part  of  them,  in 
convenient  time,  at  or  before  the  election  day  of  the  new 
master  and  wardens  of  the  society,  should  choose  every  year, 
as  well  out  of  the  assistants  of  the  Company  as  out  of  the 
generally  and  commonalty  and  residue  of  the  freemen,  two 
of  the  elder  and  better  sort  of  freemen  of  the  Company, 
which  should  not  have  been  master  or  wardens  of  the  so* 
ciety,  to  be  stewards  for  the  provision  of  the  dinner,  by 
former  constitutions  to  be  yearly  kept,  for  the  master,  war- 
dens, and  assistants  of  the  society  and  other  the  freemen  of 
the  Company  upon  the  day  of  the  election  of  the  new  mas- 
ter  and  wardens,  albeit  the  said  stewards  or  any  of  them  for 
the  time  being  to  be  chosen  should  not  be  of  the  assistants 
of  the  society  or  of  the  livery  or  clothing  of  the  Company, 
the  same  allowances  for  the  dinner  to  be  made  to  the  stew- 
ards as  by  the  former  ordinance,  and  any  excess  to  be  paid 
by  themselves,  and  the  same  penalty  of  10/.  to  be  imposed 
for  the  offence  of  refusing  the  office;  which  said  last- 
mentioned  ordinance  was  examined  and  approved  on  the 
said  £8th  May  by  Tliomas  Lord  Covenlrif^  then  lord  keeper, 
and  Sir  John  Bramstoji,  Kt.  then  chief  justiee  of  the  King's 
Bench,  and  Sir  John  Finch,  Kt.,  then  chief  justice  of  tfae 
Common  Pleas,  according  to  the  form  of  the  statute,  &c* 

The  declaration  then  averred  that  on  the  19th  June, 
1 839,  the  master,  wardens,  and  assistants  appointed  Wednes- 
day the  31st  July  in  that  year  to  be  the  day  for  electing  the 
master  and  wardens,  instead  of  Tuesday  next  after  the  Feast 
of  St.  James  the  Apostle,  such  31st  of  July  then  seeming 
to  them  a  more  expedient  day,  &c.  The  declaration  then 
averred  that  on  the  said  l9th  June,  the  master,  wardens, 
and  assistants  chose  out  of  the  generalty  and  commonalty  of 
freemen  of  the  Company,  the  defendant  and  one  Robert 
Burder,  then  being  two  of  the  elder  and  better  sort  of  free- 
men of  the  Company,  and  neither  of  them  having  been  a 
master  or  warden  of  the  society,  to  be  stewards  for  the 
provision  of  the  dinner  to  be  kept  in  that  year  for  the  mas* 
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ter,  wardens  and  assistanU,  and  other  the  freemen,  upon  the. 
day  of  election  so  appointed,  that  the  defendant  had  notice 
at  a  convenient  time  beforehand,  to  wit,  on,  &c,,  and  was 
required,  &c.,  but  that  he  refused  to  accept  or  execute  the 
place  or  office  of  steward,  and  denied  and  omitted  to  dis- 
burse the  monies,  and  to  perform  the  other  services  belong- 
ing to  the  office,  &c.»  and  refused  and  neglected  to  provide 
or  join  with  the  other  steward  in  providing  the  dinner,  con- 
trary to  the  form  and  effect  of  the  act  or  ordinance  afore- 
said, whereby  he  hath  forfeited,  &c.  10/.,  and  whereby  an 
action  bath  accrued,  &c. 

General  demurrer  and  joinder. 

The  point  marked  for  argument  by  the  defendant  was 
**  the  point  of  law  relied  upon  and  intended  to  be  argued 
in  support  of  this  demurrer  is,  that  the  bye-law  is  unrea- 
sonable and  bad  in  law." 

JBr/f,  in  support  of  the  demurrer.  [Lord  Denman  C.  J. 
The  point  marked  for  argument  by  the  defendant  is  so  vague, 
that  it  gives  us  no  information  whatever;  in  future  we  shall 
pass  over  cases  in  which  the  point  is  not  properly  stated  in 
our  paper  books.]  The  bye-law  under  which  the  defend* 
ant  is  fined  for  not  providing  a  dinner  on  the  day  of  the 
election  of  the  master  and  wardens,  in  which  election  he,  be* 
ing  a  mere  freeman,  can  take  no  part,  is  unreasonable,  and 
has  no  tendency  to  promote  the  general  interests  of  the 
Company.  In  Carter  v.  Sanderson  {a),  a  bye- law  for  a 
member  of  a  city  company  to  provide  a  dinner  for  the  livery 
on  Lord  Mayor's  day,  with  an  allowance  towards  the  ex- 
penses thereof,  was  held  bad,  chiefly  on  the  authority  of 
TAe  Master  and  C  ompany  of  the  Framework  Knitters  v 
Green  (6),  where  the  chief  objection  was,  **  that  it  is  not 
said  that  this  dinner  was  appointed  to  the  end  that  the  com- 
pany should  assemble  and  consult  of  things  beneficial  to  the 
corporation.  For  it  does  not  appear  but  that  this  was  only 
for  luxury."  The  same  objection  applies  here,  and  there  is 
the  further  objection,  that  by  41  Geo.  3,  c.  79>  »•  13,  it  is 

(a)  5  Bing.  79;  S.  C.  2  M.  &  P.  164.  (6)  1  Ld.  Raym.  113. 
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1842.         compulsory  upon  a  person  to  take  up  his  freedom  in  this 

^■^•"^'^'^      Company,  in  order  to  qualify  himself  to  act  as  notary  in 
Scriveners  • 

Company      London,  or  within  three  miles  of  the  city. 

„    ^'  He  also  objected  that  the  declaration  was  bad  on  the 

Brooking.  ''  ....  ..  ,        .  n         j 

further  ground  that  it  did  not  allege  that  the  sum  aUowed 

towards  furnishing  the  dinner  had  been  tendered  to  the 

defendant. 

Sir  W.  W.  FoUeti  S.  G.  contrA.  This  case  differs  mate- 
rially from  the  two  cases  cited.  This  is  a  prescriptive  Com- 
pany, and  its  bye-laws  are  not  to  be  tested  by  modem  notions ; 
and  in  neither  of  those  cases  was  the  dinner  given  on  a  day 
when  any  corporate  business  was  to  be  transacted.  In  the 
case  from  lad.  Raj/mond/it  is  expressly  put  in  the  judgment, 
"  This  bye-law  to  make  the  dinner  cannot  be  good  in  this 
case  of  a  new  corporation,  because  it  does  not  appear  to 
what  purpose  the  dinner  is  made,  and  it  may  be  only  for 
good  fellowship.  But  if  it  had  been  to  make  the  dinner  to 
the  end  that  the  Company  might  assemble  and  chuse  officers^ 
or  any  other  thing  for  the  benefit  of  the  corporation,  it  bad 
been  well  enough.  But  in  the  case  of  old  corporations  by 
prescription,  a  bye-law  to  make  a  customary  feast  has  been 
held  good."  There  also  the  dinner  seems  to  have  been 
provided  "  only  for  the  luxury  of  others/'  the  steward  not 
partaking  of  the  dinner.  Here  the  dinner  is  partaken  of  by 
all  the  members  of  the  Company,  and  is  provided  on  the 
day  when  the  principal  oflScers  of  the  Company  are  elected, 
and  when  therefore  it  is  desirable  that  there  should  be  a 
general  assembly  of  its  members. 

But  again,  the  defendant  in  this  case  has  refused  alto- 
gether to  take  upon  himself  the  office  of  steward;  the  bye- 
law  as  to  the  appointment  of  this  oflScer  is  at  all  events 
good,  even  if  it  is  bad  for  so  much  as  regards  the  dinner; 
the  defendant  therefore  has  rendered  himself  liable  to  this 
penalty. 

As  the  defendant  refused  to  accept  office  altogether,  it 
was  not  necessary  to  aver  the  tender  of  the  allowance  to 
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him,  for  the  purpose  of  discharging  a  duty  which  could  Dot 

arise  until  after  he  had  taken  office 

Scriveners' 

Company 
Erie  was  not  heard  in  reply.  BRooiiNo. 

Lord  Denman  C.  J. — The  steward  in  this  case  is  ap- 
pointed merely  to  provide  the  dinner,  so  that  the  question 
is  as  to  the  dinner  and  nothing  else.     The  result  of  the  two 
cases  cited  is,  that  the  dinner  must  be  for  the  corporate 
benefit;  no  such  benefit  appears  here.      This   dinner  is 
given  on  the  day  of  electing  the  masters  and  wardens  of  the 
Company.     It  might  be  reasonable  that  those  who  take  part 
in  the  election  should  be  refreshed.     But  the  defendant, 
who  is  fined  for  not  providing  the  dinner,  is  a  freeman  only, 
and  is  not  one  of  the  elective  body.     This  dinner  does  not 
appear  to  be  connected  with  the  benefit  of  the  Company  at 
large,  and  the  bve-law  is  bad. 

Patteson  J. — ^This  bye-law  is  unreasonable  as  regards 
the  freemen.  The  freemen  can  take  no  part  in  electing  the 
master  and  wardens,  yet  the  stewards  to  provide  the  dinner 
may  be  appointed  from  the  freemen,  who  have  no  business 
of  the  Company  to  attend  to  on  the  day  of  the  dinner,  and 
in  this  case  the  party  appointed  steward  was  one  of  such 
freemen.  The  Solicitor  General  argues  that  the  penalty  is 
for  refusing  to  be  steward.  But  the  bye-law  is  objected  to 
in  toto,  and  the  steward  has  really  nothing  to  do  but  to  pro- 
vide the  dinner. 

Williams  J. — It  appears  from  the  two  cases  cited  that 
the  dinner  provided  must  in  some  way  be  in  furtherance  of 
the  business  of  the  Company.  Here  the  party  appointed 
to  provide  the  dinner  on  the  day  of  the  election  has  no  vote 
at  the  election,  so  that  no  benefit  can  arise  to  him  or  to  any 
of  his  class  from  the  dinner  provided  on  the  day  of  election. 
The  Solicitor  General  puts  it,  that  the  steward  may  have 
other  duties  besides  that  of  providing  the  dinner,  but  nothing 
of  the  sort  appears. 
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WioHTMAN  J. — This  case  is  directly  within  the  prin- 
ciple  of  the  two  cases  cited.  It  seems  from  those  cases 
that  a  bye-law  may  be  reasonable,  which  provides  for  the 
refreshment  of  the  Company  when  they  are  convened  for 
business,  but  here  the  whole  Company  are  not  convened  for 
the  business  of  the  day,  but  only  a  portion  of  the  Company, 
and  the  defendant,  who  is  to  provide  the  dinner,  does  not 
belong  to  that  portion  of  the  Company  which  is  concerned 
in  the  business  of  the  day.  In  Wallh^s  case  (a),  which  is 
cited  in  Carter  v.  Sanderson  (&),  it  seems  that  the  dmner 
was  in  aid  of  a  custom,  and  in  Gee  v.  WUden  (r),  which  is 
also  there  cited,  the  party  fined  had  a  voice  in  the  election, 
which  took  place  on  the  day  of  the  dinner. 


D. 


Judgment  for  the  defendant. 


(a)  Cro.  Jac.  555.  (c)  8  Lut.  ISSO. 

(6)  5  Bing.  79;  S.  C  9  M.  &  P.  164. 


The  QuBEN  V.  The  Inhabitants  of  St.  Martin's  in  the 

Fields. 

By  10  Geo.  3,  ON  appeal  by  Angela  Burdeit  Couits  to  the  Middlesex 

Quarter  Sessions,  in  June,  1839>  against  a  poor  rate,  made 

in  April,  1839,  for  the  relief  of  the  poor  of  the  parish  of 

St.  Martin's  in  the  Fields,  within  the  liberty  of  Westminster, 

and  whereby  the  said  A,  Ji.  Couits  was  assessed  in  the  sum 

of  1/.  135. 4^.,  being  a  rate  at  4J.  In  the  pound  on  a  rateable 

person  or  Dcr-   ^^\^^  ^f  joo/.,  in  respect  of  a  private  box  in  the  Theatre 
sons  who  do  . 

Royal,  Drury  Lane,  the  sessions  allowed  the  appeal,  and 

ordered  the  rate  to  be  amended  by  striking  out  the  assess- 


Wednesdwt 
April  27<i. 


c.  75,  poor 
rates  may  be 
assessed  for 
the  parish  of 
St.  Martin, 
Westminster, 
**  upon  all 
and  every 


or  shall  in- 
habit, hold, 
occupy,  pos- 
sess or  enjoy 

any  land,  house,  shop,  wharf,  warehouse,  or  any  other  buildings,  tenement  or  heredita- 
ment, or  any  other  person  or  persons  who  by  law  is  or  are  chai]geable  to  the  relief  of 
thepoor." 

Heldf  that  the  lessee  for  a  tenn  of  years  of  a  private  box  in  Drnry  Lane  Theatre 
was  rateable. 
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meat  upon  the  8aid  A.  B.  Couits,  subject  to  the  opinion  of        1849. 
this  Court  on  the  following  case :  ThcT^'^ 

By  the  rate  in  question  the  proprietors  of  the  Theatre  v. 

Royal,  Drury  Lane,  were  assessed  as  follows—'*  The  Thea-  sJ.  Ma^™? 
tre,  Drury  Lane  Company,  for  the  Theatre  Royal,  1800/;"  in  the  Fields. 
and  the  appellant  as  follows — '^  Angela  Burdtit  Coutis,  for 
box  in  do.,  100//' 

The  appeal  was  brought  in  respect  of  the  above  assess- 
ment, and  it  is  agreed  that  the  box  in  question  is  in  the 
parish  of  St.  Martin's  in  the  Fields,  and  that  the  rate  was 
duly  made,  allowed  and  published,  pursuant  to  a  local  act 
of  parliament,  10  Geo,  S,  c.  75,  whereby  the  churchwardens, 
overseers  of  the  poor,  vestrymen,  constables  and  other  an« 
cient  inhabitants,  in  vestry  assembled,  are  empowered  and 
authorised  to  make  rates  or  assessments  for  and  towards 
the  relief  of  the  poor,  and  for  the  several  purposes  of  the 
act,  '*  upon  all  and  every  person  or  persons  who  do  or  shall 
inhabit,  hold,  occupy,  possess  or  enjoy  any  land,  house, 
shop,  wharf,  warehouse,  or  any  other  building,  tenement  or 
hereditament,  or  any  other  person  or  persons  who  by  law  is 
or  are  chargeable  and  assessable  for  and  towards  the  relief 
of  the  poor  (a)." 

By  indenture  of  the  SIst  of  February,  179^,  Richard 
JBrinsley  Sheridan  and  Thomas  Liitley,  proprietors  of  the 
new  Theatre  Royal,  Drury  Lane,  in  consideration  of  6000/., 
paid  by  the  late  Thomas  Couits,  Esq.,  did  grant,  bargain, 
sell  and  demise,  for  the  term  of  100  years,  at  a  pepper-corn 
rent,  unto  him  the  said  Thomas  Coutts,  his  executors,  admi- 
nistrators and  assigns,  all  that  box  marked,  &c.,  on  the 
south  side  or  Prince's  side  of  the  new  Theatre  Royal,  Drury 
Lane,  in  the  county  of  Middlesex,  being  directly  and  im- 
mediately under  the  box  called  the  Stage  Box,  or  His  Royal 
Highness  the  Prince  of  Wales's  Stage  Box,  which  said  box 
thereby  demised  or  expressed  so  to  be,  contained  in  length 
from  east  to  west  10  feet  and  10  inches,  little  more  or  less, 
and  in  depth  from  the  front  to  the  door  7  feet  1 1  inches, 

(a)  Sect.  13. 
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1849.         little  more  or  less;  and  also  all  that  vacant  space  or  passage, 
J^^^X'^       containing  8  feet  and  4  inches,  or  thereabouts,  lying  imme- 
V,  diately  between  the  back  part  of  the  same  box  thereby 

St  M^art?n's^  demised  and  the  wall  of  the  said  theatre ;  the  said  vacant 
intheFields.  space,  so  lying  behind  the  said  box,  to  be  made  and  con- 
verted into  a  room,  and  fitted  up  and  furnished  by  and  at 
the  expense  of  the  said  Richard  Brinsley  Sheridan  and 
Thomas  Linley^  their  executors,  administrators  and  assigns, 
for  the  sole  and  exclusive  use  of  the  said  Thomas  CouUs, 
his  executors,  administrators  and  assigns,  as  thereinafter 
mentioned  and  expressed ;  and  also  full  and  free  liberty  of 
ingress,  egress  and  regress,  way  and  passage  to  and  for 
the  said  Thomas  CouUs^  his  executors,  administrators  and 
assigns,  and  his  and  their  company,  friends  and  attendants, 
and  any  other  person  or  persons  by  his  or  their  order  or 
authority,  or  who  should  be  entrusted  with  or  have  the  pos- 
session of  a  key  of  the  said  box  or  room,  from  time  to  time 
and  at  all  times,  at  his  and  their  free  will  and  pleasure,  to 
go  and  return  to  and  from  the  said  box  and  room,  over, 
across  and  along  the  stage  of  the  said  theatre,  by  and 
through  a  private  door  leading  into,  &c.  and  separate  from 
that  of  the  performers,  and  to  have  his  and  their  carriage 
and  carriages  stand  and  take  up  and  set  down  at  the  said 
private  door^  and  all  rights,  privileges  and  appurtenances 
whatsoever  to  the  said  box,  room  and  premises  thereby 
granted  and  demised  or  expressed  so  to  be  belonging  or  in 
anywise  appertaining,  with  free  ingress  and  regress  at  any 
other  usual  or  convenient  door  or  place  into  and  from  the 
said  theatre.  The  said  indenture  also  contained  covenants 
by  the  said  R,  B.  Sheridan  and  T.  Linlej/,  within  two 
months  to  cause  the  said  vacant  space  to  be  converted  into 
a  room,  and  completely  finished  and  fitted  up  with  proper 
and  necessary  conveniences,  as  the  said  T.  Coutts  should 
desire,  and  to  deliver  the  key  of  the  said  room  when  finished 
to  the  said  2\  Coutts,  to  be  kept  and  retained  by  him,  his 
heirs  and  assigns,  for  his  and  their  own  sole  use  and  accom- 
modation ;  a  covenant  for  quiet  enjoyment,  and  a  covenant 
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for  exclusive  enjoyment,  by  the  said   T,  Coutts  and  bis         i849. 

friends,  of  the  said  box  and  room,  and  for  repairing  and      ^"^^^^^^ 

ornamenting  the  same,  by  the  said  R.  B,  Sheridan  and  1\  9. 

JJnley  ;  and  there  was  also  a  proviso  whereby  it  was  pro-  Inhahjtanu  of 

..    f  .         ,  .  .  fFT  ^  ..  ...  St.  Martin's 

vjded  that  the  said  T.  Coutts,  his  executors,  administrators  m  the  Fields. 

or  assigns,  should  be  at  liberty  at  any  time  to  surrender  the 
said  box,  &c.  or  one  moiety  thereof,  and  if  he  should  sur- 
render the  whole,  or  one  moiety  thereof,  he,  his  executors, 
administrators  or  assigns,  should  receive  out  of  the  profits 
of  the  theatre  and  premises,  or  there  should  be  paid  to  him 
or  them,  by  the  lessors,  &c.  for  the  residue  of  the  term  of 
100  years,  an  annuity  of  500/.  or  250L  per  annum. 

The  said  indenture  having  been  duly  executed,  the  said 
T.  Coutts  took  possession  of  and  occupied  and  enjoyed  the 
said  box,  pursuant  to  the  terms,  conditions  and  covenants 
of  the  said  indenture,  until  the  year  1812,  when  the  said 
new  Theatre  Royal,  Drury  Lane,  was  destroyed  by  fire. 

In  the  year  1812  a  new  theatre  was  erected  under  the 
powers  of  two  acts  of  the  50  and  52  Oeo.  3,  by  which  the 
proprietors  of  the  theatre  were  incorporated;  and  on  the 
27th  of  August,  1812,  an  indenture  was  executed  between 
the  committee  of  the  Theatre  Royal,  Drury  Lane,  Company 
of  Proprietors  and  the  said  T.  Coutts,  by  which — after 
reciting  the  destruction  and  re-erection  of  the  theatre,  under 
the  provisions  of  the  acts  of  50  and  52  Geo.  3,  and  the 
power  of  the  said  committee  to  grant  leases  of  any  boxes  in 
the  new  theatre  in  the  nature  of  private  boxes,  with  an 
exclusive  right  of  admission  to  such  boxes  on  every  night 
of  theatrical  performance,  and  reciting  the  claims  of  the 
said  T.  Coutts  to  a  private  box  in  the  said  new  theatre, 
and  the  agreement  of  the  committee  that  in  lieu  and  com- 
pensation of  all  claims  in  respect  of  such  former  box,  so 
purchased  by  the  said  T.  Coutts,  and  in  consideration  of 
3000/.  to  be  paid  by  the  said  T.Coutts,^  private  box  should 
be  granted  and  demised  to  him,  his  executors,  &c. — it  was 
witnessed  that  in  pursuance  of  the  said  agreement  and  in 
consideration  of  the  premises,  and  of  3000/.  to  the  said 
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1842.        committee  paid  by  the  said  T.  Coutis,  the  said  committee, 
J^Q  in  pursuance  of  the  powers  to  them  given  by  the  said  acts 

V.  of  parliament,  and  of  all  other  powers  enabling  them  in 

ivtbeYizu^  ^^^^  behalf,  did  bargain,  sell,  demise  and  lease  to  the  said 
T.  Coutis,  his  executors,  administrators  and  assigns,  all  that 
newly-erected  whole  and   entire  box,  in  the  said  newly- 
erected  Theatre  Royal,  Drury  Lane,  situate  and  being  on 
the  ground  tier  next  adjoining  to  the  stage  on  the  promp- 
ter's side  of  the  same  theatre,  and  also  the  lobby  and  the 
small  room  adjoining  to   and   communicating  therewith, 
situate  behind  the  said  newly-erected  private  box,  and  the 
free  and  exclusive  use  and  enjoyment  thereof  and  of  every 
part  thereof  respectively,  together  with  the  full  and  free 
liberty  of  ingress,  egress  and  regress,  way  and  passage  into 
and  from  the  said  theatre,  and  to  and  from  the  said  box 
and  room,  every  evening  and  night  upon  which  any  public 
entertainment,  whether  theatrical  or  musical,  should  be  ex- 
hibited in  the  said  theatre,  to  and  for  the  said  T.  CoiUis, 
his  executors,  administrators  and  assigns,  or  for  any  num- 
ber of  persons  by  his  or  their  order  or  authority,  not  ex- 
ceeding in  any  one  night  or  time  of  performance  the  num- 
ber of  eight,  and  who  should  respectively  be  entitled  to 
admission  thereto  upon  producing  to  the  doorkeepers,  at 
the  private  box  door  of  the  said  theatre,  a  ticket  belonging 
to  such  box,  or  a  note  or  order  in  writing  under  the  hand 
t>f  the  said  T.CouUs,  his  executors,  &c,  for  his  or  their  ad- 
mission respectively ;  and  also  all  rights,  8cc.  excepting  and 
always  reserving  out  of  this  demise  unto  the  said  company 
of  proprietors,  their  successors  and  assigns,  free  liberty  at  all 
times  to  paint,  decorate  and  make  such  alterations  in  the 
front  of  the  said  private  box,  for  the  purpose  of  making  the 
same  uniform  and  like  the  fronts  of  the  other  private  boxes 
in  the  said  theatre,  as  the  committee  of  management  for 
the  time  being  of  the  said  company  of  proprietors  should 
from  time  to  time  think  proper,  and  excepting  always  and 
subject  to  such  regulations,  from  time  to  time  to  be  made 
by  such  committee  of  management  for  the  time  being,  as 
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should  be  made  by  them  respecting  other  private  boxes  in 
the  aaid  theatre,  but  so  as  such  regulations  did  not  prevent 
or  hinder  the  said  T.  Coutis,  his  executors,  administrators 
or  assigns,  from  enjoying  the  exclusive  liberty  and  use  of  j^'tj^^Yielm, 
the  said  private  box  and  room,  with  all  rights  and  privi* 
leges   thereto  belottging  or  appertaining,  in  the  manner 
thereby  intended  and  expressed  to  be  granted  and  demised ; 
to  hold  the  same  (except  as  before  excepted)  unto  the  said 
T.  CoutiSf  his  executors,  administrators  or  assigns,  from 
the  Ist  of  October  then  next,  for  eighty-two  years  and  a 
quarter,  to  commence  from  the  29th  of  September  then 
next,  yielding  and  paying  the  yearly  rent  of  one  penny. 
The  said  last  mentioned  indenture  also  contained  covenants 
for  quiet  enjoyment,  and  by  the  lessors,  at  their  own  ex- 
pense, during  the  said  term,  to  preserve  the  said  box  and 
room  thereby  demised  for  the  sole  and  exclusive  use  and 
accommodation  of  the  said  T.  Coutts,  his  executors,  admi- 
nistrators and  assigns,  and  such  other  persons  as  therein- 
before named,  and  to  repair,  ornament  and  finish  the  same 
in  the  same  manner  as  the  private  boxes  and  rooms  adjoin- 
ing thereto ;  and  in  case  of  destruction  by  fire  of  the  said 
new  theatre,  or  any  other  theatre  to  be  erected  on  the  site 
thereof,  or  that  it  should  be  necessary  to  make  any  altera- 
tions in  the  same  which  should  interfere  with  the  full  and 
free  use  and  enjoyment  of  the  said  box,  room  and  premises, 
then,  upon  the  re-edification  of  such  theatre,  and  in  the 
mean  time  and  during  the  progress  thereof,  a  box  and 
retiring  room,  with  all  proper  conveniences,  in  the  said 
theatre  or  such  new-erected  theatre :  and  also  that  a  box, 
with  such  accommocfations  as  should  be  in  the  power  of  the 
said  company  to  provide,  in  such  other  theatre  as  during 
the  erection  thereof  should  be  opened  for  public  perform- 
ances, should  be  appropriated  for  the  exclusive  use  of  the 
said  T.  CoultSf  his  executors,  administrators  and  assigns,  in 
lieu  of  the  said  box,  room  and  premises  thereby  demised, 
and  be  held  by  him  and  them  under  the  same  privileges 
as  were  granted  in  respect  of  the  said  demised  box  and 
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1842.         room,  and  premises.    The  indenture  also  contained  a  cove- 

J^'^y'^^       nant  by  the  said   T,  CouUs.  his  executors^  administrators 
The  Qu£EN  .  . 

V.  and  assigns,  not  to  line  or  hang  the  front  of  the  said  box, 

fj THE^FiELDs   ^^  ^^  anything  to  interfere  with  the  uniformity  of  the  said 
theatre. 

After  the  execution  of  the  said  last-mentioned  indenture, 
the  said  T.  Coutts  took  possession  of  the  said  mentioned 
box,  room  and  premises,  and,  according  to  the  terms  con* 
ditions  and  covenants  of  the  said  indenture  last  mentioned, 
the  said  T.  Coutts,  during  his  life,  had  the  use  and  enjoy- 
ment thereof,  and  the  said  appellant,  at  the  time  of  the 
making  of  the  rate,  had  and  now  has  the  use  and  enjoyment 
thereof,  according  to  the  provisoes,  terms  and  covenants 
of  the  said  indenture.  The  said  box  and  room  are  placed 
upon  a  level  with  the  stage,  and  form  a  component  part  of 
the  theatre,  which  is  in  the  occupation  and  under  the  ma* 
nagement  of  parties  to  whom  it  is  let  by  the  company  of 
proprietors.  The  occupiers  and  managers  have  access  to 
the  said  box  and  room  from  the  other  parts  of  the  build- 
ings by  internal  doors,  of  which  they  keep  the  keys.  The 
approach  to  the  box  and  room  from  the  street  is  by  an 
outer  door,  which  opens  to  a  staircase,  by  which  staircase 
persons  going  to  the  other  private  boxes  in  the  theatre, 
some  of  which  are  let  nightly  by  the  occupiers  and  ma- 
iiagers  of  the  theatre,  ascend  to  those  boxes.  The  outer 
door  next  the  street,  and  also  the  staircase,  are  under  the 
controul  of  the  occupiers  and  managers  of  the  theatre,  and 
the  door  is  closed  and  fastened  by  them  at  all  times,  ex- 
cepting during  the  hours  of  performances.  The  perform- 
ances usually  continue  from  seven  o'clock  in  the  evening 
until  twelve  at  night. 

The  several  acts  of  parliament  and  the  two  indentures 
of  demise  herein-before  mentioned,  are  to  be  treated  and 
referred  to  as  a  part  of  this  case. 

The  question  for  the  opinion  of  this  Court  is,  whether 
the  appellant  is  liable  by  law  to  be  assessed  to  the  said 
rate  in  respect  of  the  said  box.     If  the  Court  should  be  of 
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opiDion  that  she  is,  the  order  of  sessions  is  to  be  quashed ;         1842. 

if  otherwise,  to  be  affirmed.  •l^v-^j' 

The  Queen 

Ctarkson  and  Bodkin  in  support  of  the  order  of  Ses-  ^^-  Martin  s 
sions  (a).  The  appellant  has  no  distinct  occupation,  and 
is  a  mere  lodger  who  is  not  rateable;  1  NoL  P.  L.  176(6). 
In  Reg*  V.  Kensington  {c),  the  Kensington  Cemetery  Com- 
pany were  held  rateable  for  the  whole  cemetery,  although 
they  had  sold  certain  vaults  therein,  of  which  the  purchasers 
had  the  keys  and  the  exclusive  use.  The  box  in  this  case 
is  no  more  a  rateable  tenement  than  a  pew  in  a  chapel,  and 
the  trustees  of  a  chapel  have  been  held  rateable  for  the 
whole  chapel,  although  they  had  let  off  the  pews :  Rex  v. 
Jgar{d).  So  in  Rex  v.  Ditcheat  {e\  it  was  said  by  Lit- 
tledak  J.,  "  by  the  statute  of  the4drd  of  Elizabeth,  the  rate 
for  the  relief  of  the  poor  is  to  be  on  the  occupier.  The 
rate  in  this  case  must  clearly  have  been  made  on  the 
pauper's  husband  for  the  whole  house,  though  he  underlet 
part.  In  Nolan^s  Poor  Laws,  176,  it  is  laid  down  that  no 
lodger^  though  possessing  the  principal  part  of  the  house, 
was  ever  rated ;  but  the  owner,  how  small  soever  the  part 
reserve^  for  himself,  is  in  the  eye  of  the  law  the  tenant  for 
the  whole,  and  is  rated  as  the  occupier."  It  is  immaterial 
that  the  box  has  been  let  for  a  term,  for  it  cannot  be  dis- 
tinguished in  principle,  notwithstanding,  from  a  box  for  the 
season,  or  for  a  single  night,  or  from  a  seat  in  the  pit.  If 
the  appellant  is  rateable,  the  23  Geo.  3,  c.  23,  s.  2,  which 
makes  the  occupiers  of  separate  apartments  liable  for  the 
rate  assessed  upon  the  owner  of  the  whole  house,  and  the 
30th  section  of  2  Will.  4,  c.  45  (the  Reform  Act),  which 
seems  to  enable  lodgers  to  claim  to  be  rated,  would  have 
been  unnecessary. 

In  point  of  fact,  the  proprietors  have  actually  been  rated 

(fl)  Before  Lord  Denman  C.  J.,  (e)  4  P.  &  D.  32T. 

Patteton,  WUliamt  and  Wightman  {d)  14  East,  256. 

Js.    WUliami  J.  left  the  Court  io  («)  9  B.  &  C.  176;  S,  C.  4  M. 

the  coarse  of  the  ai^ament  &  R.  15 1. 

(6)  4th  ed. 
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for  the  whole  theatre,  so  that  if  the  appellant  is  also  held 

rateable  for  her  box,  the  same  property  will  be  made.rate- 

V,      "    able  twice  over.     [Pattesoit  J.  referred  to  Rex  v.  Brown  {a). 

Sir  W.  W.  Follett  S.  G.  and  Chambers  contrA.  It  is  not 
necessary  to  contend  that  the  appellant  is  rateable  as  tbe 
occupier  of  '*  land  or  house/'  within  the  43  Eliz.  c.  2,  for 
the  words  of  the  local  act  in  question  are  at  all  events  large 
enough  to  comprehend  the  present  case.  The  words  in 
this  act,  "  land,  house,  shop,  wharf,  warehouse,  or  any  other 
building,  tenement  or  hereditament,"  are  clearly  more  ex- 
tensive than  the  words  descriptive  of  rateable  property  in 
the  43  EliZ,,  and  may  therefore  be  construed  to  make  pro- 
perty rateable  which  was  not  so  previously ;  Rex  v.  Justices  of 
Buckinghamshire {c),  Colebrooke  v.  Ttckell{d).  Even  under 
the  general  law,  a  stall  to  which  a  butcher  had  access  on 
market  days  only  has  been  thought  to  be  a  tenement  within 
the  13  8c  14  Car.  2,  c.  12;  Rex  v.  Caversham  (e).  That 
was  a  settlement  case,  and  was  therefore  even  stronger  than 
if  it  had  been  a  case  on  rateability  to  the  relief  of  the  poor. 

Cur.  adv.  vult. 

Lord  Dbnman  C«  J.  in  the  Trinity  Term  following, 
(May  28),  delivered  the  judgment  of  the  Court  as  follows : 
— The  question  in  this  case  is  whether  Miss  Burdett  Couiis 
is  liable  to  be  rated  under  an  act  10  Geo.  S,  c.  75,  in  respect 
of  a  private  box  at  the  Theatre  Royal,  Drury  Lane. 

This  box  was  demised  to  the  late  Mr.  Coutts,  under  an 
act  for  rebuilding  the  theatre,  for  a  long  term  of  years.  The 
lease  grants  an  exclusive  right  to  occupy  the  box  and  a 
small  room  adjoining,  whenever  any  performances  take 
place,  and  a  private  entrance  to  the  same  in  common  with 
other  private  boxes. 

(a)  8  East,  528.  ((T;   4  A.  &  £.  916;  5.  C.   6 

{b)  7  T.  R,  598.  N.  &  M.  483. 

(c)  1  N.  &  P.  503.  («)  4  B.  &  C.  683;  5. C.  7  D. 

&  R.  160. 
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The  words  of  the  10  Geo.  3,  c.  75,  s.  Id,  are,  that  the         1843. 

persons  there  mentioned,  &c.  (His  lordship  read  the  portion    -^^"^^^^ 

of  the  section  as  set  out  m  the  case.)     We  are  of  opinion  9. 

that  the  box  in  qaestion  is  a  tenement  within  the  mean'ns    ^^*  Martins 
^      ^    ^  ^  ^  IN  THE  Fields. 

of  this  act,  and  that  it  is  held  and  occupied  by  the  appellant 

so  as  to  make  her  liable  to  be  rated.     The  words  are  too 

large  to  admit  of  any  other  construction,  and  none  of  the 

cases  referred  to  at  the  bar  lead  to  any  different  conclusion. 

It  is  argued  that  the  proprietors  are  rated  for  the  whole 
theatre,  and  that,  if  the  appellant  be  also  rated,  the  same 
premises  will  in  effect  be  rated  twice  over.  But  this  con* 
sequence  by  no  means  follows.  The  proprietors  are  rated 
in  respect  of  their  general  possession  of  the  theatre,  of 
which  the  box  in  question  forms  a  very  small  part,  the  rent 
being  only  one  penny  per  annum,  and  may  fairly  be  con* 
sidered  as  not  taken  into  account  in  rating  the  proprietors  ; 
whereas  the  appellant  is  rated  in  respect  of  this  particular 
box.  If  however  the  consequence  did  follow,  it  would 
shew  only  that  the  proprietors  were  rated  too  highly,  not 
that  the  appellant  is  not  liable  at  all,  which  is  the  question 
submitted  to  us.  The  order  of  sessions  must  therefore  be 
quashed. 

D.  Order  of  Sessions  quashed. 


Baker  v.  Green  hill  and  others.  Fritk^, 

.  April  %2nd. 

Assumpsit  to  recover  so/.  75.  6d.     The  declaration  Atcommon 

contained  counts  for  money  paid,  money  had  and  received.  }?^  ^^®  '*^^'~ 

•^  '^  -f  lity  to  repair 

and  money  due  on  an  account  stated.  bridges  rati- 

one  tenorse  is 
thrown  altimately  on  the  owner  of  land,  as  between  him  and  the  occupier,  though  pri- 
marily as  far  as  the  public  are  concerned  the  occupier  may  be  chargeable. 

Whereby  certain  acts  of  parliament  it  was  provided, that  the  ownersof  certain  lands, 
liable  ratione  tenurae  for  the  repairs  of  a  bridge,  might  make  rates  on  such  lauds  for 
the  more  conveniently  raising  the  fund  necessary  for  such  repairs,  and  the  lessee  of  a 
portion  of  such  lands  covenanted  with  the  owner  to  pay  his  rent  **  free  and  clear  of  and 
from  any  land  tax,  and  all  other  taxes  and  deductions  whatsoever,  either  parliamentary 
or  parochial,  then  already  taxed  or  imposed,  or  thereafter  to  be  taxed  or  imposed  upon 
the  premises,  or  upon  the  lessor,  property  tax  or  duty  only  excepted,'' 

luidf  that  the  covenant  did  not  extend  to  make  the  lessee  liable  to  pay  a  rate  imposed 
on  the  demised  premises  for  the  repairs  of  such  bridge. 

6  G  2 
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1849.  Plea,  non  assumpsit.     Issue  thereon. 

The  case  was  tried  before  Lord  Dentnan  C.J.  at  the 

London  sittings  after  Hilary  term,  1840,  when  a  verdict 

was  found  for  the  plaintiff  for  the  above  sum  of  90L7s.6d., 

subject  to  a  case,  the  material  facts  of  which  were  to  the 

.  following  effect : 

By  an  indenture  of  the  31st  May,  1811,  William  Green- 
hill,  the  owner  in  fee  of  the  premises  hereinafter  mentioned, 
demised  to  T.  Naylor  and  fV,  Vooght  two  messuages  and 
certain  other  premises  for  thirty-one  years,  from  the  ^4th 
June  next  ensuing,  at  the  yearly  rent  of  165/.;  the  lessees 
covenanting  '*  that  they  should  and  would,  yearly  and  every 
year  during  the  said  term  thereby  demised,  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  W.  Greenhill  the 
said  yearly  rent  or  sum  of  163/.,  as  the  same  should  be- 
come due  and  payable  according  to  the  reservations  afore- 
said and  the  true  intent  and  meaning  of  the  said  indenture, 
free  and  clear  of  and  from  any  land  tax  and  all  other  taxes 
and  deductions  whatsoever,  either  parliamentary  or  paro- 
chial, then  already  taxed  or  imposed,  or  thereafter  to  be 
taxed,  charged  or  imposed  upon  the  said  demised  premises 
or  any  part  thereof,  or  upon  the  said  If.  Greenhill,  his 
heirs,  executors,  administrators  or  assigns,  in  respect 
thereof,  (the  landlord's  property  tax  or  duty  only  ex- 
cepted.)" 

The  premises  comprised  in  this  lease  are  situate  in  the 
parish  of  West  Ham,  in  the  county  of  Essex,  and  together 
with  other  property  situate  in  different  parts  of  the  parish, 
(altogether  forming  less  than  one  fourth  of  the  entire  pa- 
rish,) were  formerly  parcel  of  the  possessions  belonging  to 
the  monastery  or  abbey  of  Stratford  Langthorne,  in  the 
said  county,  which  lands  were  liable  ratione  tenurae  to  the 
repair  of  two  bridges,  called  Bow  Bridge  and  Channelsea 
Bridge,  and  the  road,  causeway  and  wharfing,  mentioned 
more  particularly  in  the  acts  of  parliament  referred  to  in 
the  case ;  and  at  the  time  of  making  the  above  indenture 
fV.  Greenhill,  in  respect  of  the  said  premises  thereby  de- 
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mised  and  by  reason  of  his  tenure  thereof*  was  bound  to         1849. 
coDtribute  to  support,  maintain  and  keep  in  repair  the  said 
two  bridges,  road,  causeway  and  wharfing.     All  the  said 
lands  were  and  are  tithe  free. 

Tlie  said  lease  and  the  term  thereby  granted  is  still  un- 
eipired. 

The  case  referred  to  the  S5  Geo.  S,  c.  IM.  The  d5th 
section  of  that  statute  recites  that  the  two  bridges  above 
mentioned  are  to  be  repaired  **  by  the  owners  and  pro- 
prietors of  lands  and  hereditaments  heretofore  parcel  of 
the  possessions  belonging  to  the  monastery  or  abbey  of 
Stratford.**  Section  37  enacts  that  "  inasmuch  as  the  said 
abbey  land  owners  stand,  &c.  liable  to  the  repair  of  Bow 
Bridge  and  Channelsea  Bridge  as  formerly,  if  any  owner, 
proprietor  or  occupier  of  any  parcel  or  parcels  of  the  said 
abbey  lands"  shall  not  pay  such  sums  of  money  as  shall  be 
payable  by  *'  the  said  abbey  land  owners,  proprietors  or 
occupiers,"  towards  making  such  repairs,  a  justice  may 
issue  his  distress  warrant  to  enforce  the  payment.  Section 
38  authorises  "  the  said  abbey  land  owners,  or  any  one  or 
more  of  them,''  to  call  meetings  for  the  making  of  rates  for 
such  repairs,  ''according  to  the  rents  or  values  of  their 
respective  lands  and  tenements  as  aforesaid."  Section  41 
**  provided  also  that  where  any  occupier  or  occupiers  of  any 
of  the  said  abbey  lands"  should  pay  any  sum  **  assessed  on 
the  owner  or  owners,"  "  or  which  such  owner  or  owners 
ought  to  bear  or  pay  by  virtue  of  this  act,"  it  should  be 
lawful  for  the  *'  occupier  or  occupiers"  to  deduct  the  sum 
so  paid  out  of  the  rent  payable  to  the  owner. 

By  the  43  Geo,  3,  c.  Ixvi.  (local,  personal  and  public),  the 
said  former  act,  which  had  been  passed  for  a  term  only, 
was  continued  for  twenty-one  years. 

By  the  7  &  8  Geo.  4,  c.  cviii.  (local,  personal  and  public), 
intituled  **  An  Act  to  enable  the  persons  interested  in  the 
abbey  lands  and  hereditaments,  heretofore  parcel  of  the 
possessions  of  the  monastery  or  abbey  of  Stratford  Lang- 
tbome,  in  the  county  of  Essex,  to  raise  money  for  repairing 
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1849.         and  maintaining  the  bridges  and  other  works  liable  to  be 
B  KER       repaired  and    maintained   by  such  persons/'  it  is  recited 
V.  (sect.  \)f  ''whereas  the  owners,  proprietors,  lessees  and 

&  ENHiLi*  occupiers  of  divers  lands,  tenements  and  hereditaments/' 
Ac.  are,  *^  by  reason  of  their  respective  tenures  or  other- 
wise/' bound  to  repair  the  said  two  bridges;  and  it  is 
enacted,  **  that  from  and  after  the  passing  of  this  act  the 
affairs  and  concerns  of  the  owners,  proprietors,  lessees  and 
occupiers,  of  all  the  said  lands,  tenements  and  heredita- 
ments, shall  be  conducted  and  managed  under  and  subject 
to  the  several  rules  and  regulations  hereinafter  mentioned, 
specified  and  contained." 

The  2nd  and  ISth  sections  of  this  last  act  are  set  out  in 
the  judgment  of  the  Court. 

The  plaintiff,  before  the  making  of  the  distresses  and  the 
payments  of  rent  hereinafter  mentioned,  had  by  assignment 
become  entitled  to  the  residue  of  the  term  granted  by  the 
said  indenture. 

The  defendants  also,  at  the  time  in  question,  had  •become 
reversioners  in  fee  under  the  will  of  W,  OreenhilL 

From  the  time  of  granting  the  said  lease,  down  to  the 
year  1836,  W.  Greenhill  in  his  lifetime,  and  the  defendants 
afterwards,  always  paid  the  rates  and  assessments  made  by 
virtue  of  these  acts,  in  respect  of  the  premises  comprised 
in  the  lease,  or  allowed  the  amount  thereof,  when  paid  by 
the  lessee  or  occupier,  to  be  deducted  from  the  rent  pay- 
able under  the  said  lease,  without  objection.  In  1836 
**GreenhilV8  esecutors"  were  rated.  In  1837  and  1838 
also  the  description  ''  Greenhill* $  executors"  appeared  on 
the  rate  under  a  column  headed  "  owner/'  but  the  name  of 
Tucker  was  placed  in  the  column  headed  "  party  assessed." 
Tucker^  at  the  time  of  making  the  two  last-mentioned  rates, 
was  in  occupation  as  the  plaintiff's  agent,  for  the  purpose  of 
conducting  the  business  of  the  plaintiff,  which  was  carried 
on  upon  the  demised  premises.  Tucker,  by  the  plaintiff's 
authority,  refused  to  pay  the  two  last  rates  until  compelled 
to  do  so  by  warrants  of  distress. 
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The  plaintiiF's  claim  is  made  up  of  the  amount  of  the         i842. 
two  rates  so  paid  by  him,  and  of  the  costs  of  the  distress       "-^^^ 
warrants.    The  defendants  refused  to  allow  the  above  sum  ^"* 

to  the  plaintiff  out  of  his  rent,  and  threatened  to  distrain  for   Oreeiihill. 
the  rent  unless  it  was  paid  in  full,  whereupon  the  plaintiff 
paid  the  rent  in  full. 
The  questions  for  the  opinion  of  this  Court  are, 

1.  Whether  the  defendants  are  liable  to  the  payment  of 
the  rates  or  assessments  above  mentioned,  and  to  pay  the 
plaintiff  the  said  sum  of  30/.  7s.  6d.,  by  the  statutes  referred 
to  or  otherwise,  independently  of  the  provisions  contained 
in  the  said  lease;  and,  if  so, 

2.  Whether  the  said  rates  or  assessments,  made  and  paid 
as  aforesaid,  are  taxes  or  deductions,  which  the  lessee  is 
bound  to  pay  by  the  terms  and  within  the  intent  and  mean- 
ing of  the  covenant  contained  in  the  said  lease. 

If  the  Court  shall  be  of  opinion  that  the  defendants  are 
liable,  and  that  the  said  rates  are  not  taxes  or  deductions 
within  the  meaning  of  the  said  covenant,  then  the  verdict 
found  for  the  plaintiff,  as  above  mentioned,  is  to  stand; 
but,  if  the  Court  shall  be  of  a  contrary  opinion,  then  a  non- 
suit is  to  be  entered.  . 

Sir  W.  W.  Follett  S.  G.  for  the  plaintiff  (a).  The  history 
of  the  liability  of  the  owners  of  the  abbey  lands  to  repair 
the  bridges  in  question  is  given  in  a  note  to  Rex  v.  Kent  (6) 
and  in  Rex  v.  Middlesex  (c).  The  tax  payable  for  these 
repairs  is  not  a  parliamentary  tax  within  the  meaning 
of  the  plaintiff's  covenant  for  payment  of  rent.  A  parlia- 
mentary tax  is  a  tax  imposed  by  parliament  for  the  benefit 
of  the  state.  The  tax  in  question  is  not  imposed  by  any 
of  the  acts  referred  to  in  the  case,  they  merely  provide  for 
the  more  convenient  adjustment  of  a  liability  previously 
existing;  and  the  occupier  is  not  made  liable  ultimately; 

(a)  Ttie  case  was  ai^ued  in  M.       Wightman  Js. 
T.  Ia»t  (Nov.  9),  before  Lord  Den-  (b)  2  Mau.  &  S.  513. 

man  C.  J.,  Williams,  Coleridge  and  (c)  3  B.  &  Ad.  201. 
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1849.  he  may  be  distrained  upon,  but  he  has  his  remedy  over 
against  the  owner.  The  case  states  that  the  owner  was 
liable  at  the  time  of  granting  the  lease,  and  there  is  nothing 
in  the  acts  to  shift  the  liability.  Nor  did  the  plaintiff  by 
occupying  render  himself  liable  to  the  repairs  in  question 
at  common  law.  He  is  entitled  therefore  to  recover  the 
sum  he  has  been  compelled  to  pay  for  the  defendants. 

Sir  F.  Pollock  A.  G.  contr JL.  It  is  by  no  means  clear  that, 
at  common  law,  the  occupier  is  not  the  person  ultimately 
liable  for  the  repairs  of  a  bridge  repairable  ratione  tenuras : 
JRex  V.  Sutton{a).  But  it  is  clear  that  the  statutes  in  this 
case  have  cast  the  liability  on  the  occupier.  This  is  rea- 
sonable, for  he  is  the  party  in  possession,  and  has  the  sub- 
stantial profits  of  the  land.  The  occupier  in  this  case  is 
the  party  rated,  and  he  cannot  claim  to  be  exempt  unless  he 
takes  care  to  have  the  owners  rated. 

Even  if  this  liability  did  not  in  its  nature  belong  rather 
to  the  plaintiff  as  occupier,  than  to  the  defendants  as 
owners,  he  has  agreed  to  take  it  upon  himself  by  his  cove- 
nant The  sum  paid  by  him  was  either  a  "  parliamentary 
tax"  or  a  "  deduction :"  Waller  v.  Andrews  {Jb). 

Sir  W.  W.  Follett  S.  G.  in  reply,  referred  to  the  notes 
to  Rex  V.  Stoughton  (c)  and  to  Rex  v.  KerrUon  (d),  to  shew 
that  the  phrase  ''  ratione  tenurae*'  signified  a  prescriptive 
liability,  so  as  to  be  inapplicable  to  a  lessee. 

Cur.  adv.  vulL 

Lord  Dekman  C.  J.  now  delivered  the  judgment  of  the 
Court  as  follows : — ^Tbis  was  an  action,  by  the  assignee  of 
a  lease  for  years  of  certain  premises  at  West  Ham,  Essex, 
formerly  part  of  the  possessions  of  the  Abbey  of  Stratford, 

(a)  3  A.  &  E.  597;  S,  C.  9  N.  (c)  2  Wms.  Saand.  158  d. 

&  M.  57.  (d)  1  Man.  &  S.  435. 

(6)  3  M.  &  W.  319. 
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against  the  assignees  of  the  reversion,  to  recover  a  sum  of        1849, 
SO/.  7s.  6rf.,  which  the  plaintiff  had  been  compelled  to  pay      ^"^^^^^ 
towards  the  repair  of  two  bridges,  which  the  proprietors  of  9. 

the  demised  premises  and  of  other  lands  formerly  belonging  CtBEBsaiLL. 
to  the  Abbey  of  Stratford,  were  bound  to  repair  ratione 
tenurae,  and  the  question  is  whether,  either  by  the  terms 
of  the  lease  under  which  the  plaintiff  held,  or  by  the  acts 
of  parliament  referred  to  in  the  case,  or  by  the  common 
law,  the  plaintiff  was  chargeable  with  the  whole  or  any  part 
of  the  money  raised  for  the  purpose  of  such  repair. 

With  respect  to  the  liability  at  common  law  to  the  repair 
of  bridges  ratione  tenurs,  the  result  of  the  authorities 
seems  to  be  to  throw  the  charge  ultimately  upon  the 
owner;  though  primarily,  as  far  as  the  public  are  con- 
cemed,  the  occupier  may  be  the  person  chargeable  by 
indictment  in  case  of  non-repair:  Reg.  v.  Bucknal  (a). 
Hawk,  P.  C.  bk.  I,  c.  77»  s,  3,  and  the  cases  there  cited : 
and  it  would  seem  from  those  authorities  that,  if  the  owner 
of  lands  charged  with  the  repair  of  a  bridge  ratione  tenuras 
suffer  it  to  be  out  of  repair,  and  the  occupier  of  the  land 
be  indicted  and  fined,  he  would  be  entitled  to  look  for 
reimbursement  to  the  owner,  who  ought  to  have  repaired, 
and  who  holds  the  land  by  the  service  of  repairing  the 
bridge. 

Independently  then  of  the  lease  and  the  acts  of  parlia- 
ment, the  lessee  would  not  in  this  casne,  as  between  him 
and  his  lessor,  the  owner  of  the  premises,  be  liable  to  the 
charge  of  the  reparation  of  the  bridges.  But  the  lease 
contains  a  covenant  for  payment  of  the  rent  free  and  clear 
"  of  and  from  any  land  tax,  and  all  other  taxes  and  deduc- 
tions whatsoever,  either  parliamentary  or  parochial,  charged 
or  imposed  upon  the  demised  premises  then  or  thereafter, 
or  upon  the  lessor  in  respect  thereof.''  It  is  contended  that 
the  amount  assessed  in  respect  of  the  premises  for  the 
bridge  is  a  parliamentary  tax  within  the  meaning  of  the 
covenant.     We  are,  however,  of  opinion  that  the  acts  of 

(a)  7  Mod.  98. 
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1849.         parliament  for  enabling  the  persons  interested  to  raise  the 

^T""*^"^^       necessary  funds  for  repairs  of  the  bridges,  by  contributioa 

V,  amongst  themselves,  do  not  impose  any  tax  within  the 

Greemhill.    meaning  of  the  covenant.   The  charge  was  already  created, 

and  the  acts  merely  supply  a  more  convenient  mode  for 

raising  the  necessary  funds  to  meet  it ;  and  we  therefore 

think  that  the  lessee  was  not  liable  by  his  covenant  to  be 

charged  with  the  amount  in  question. 

It  is  however  contended,  on  the  part  of  the  defendants^ 
that,  though  the  plaintiff  may  not  be  liable  to  the  charge 
either  by  the  terms  of  the  lease  or  at  common  law,  he 
is  so  to  some  extent  at  least,  if  not  to  the  whole,  by  virtue 
of  the  acts  of  parliament  referred  to  in  the  case.  These 
acts  are  three  in  number;  the  26  Geo.  3,  c.  124;  the  43 
Geo.  3,  c.  66;  and  the  7  &  8  Geo.  4,  c.  108,  which  is  the 
act  now  in  force,  the  two  former  having  expired. 

The  first  of  these  acts,  both  in  the  recitals  and  the  enact*- 
ing  clauses,  treats  the  owners  and  proprietors  of  the  abbey 
lands  as  the  persons  chargeable  with  the  repairs  and  to 
contribution  amongst  themselves ;  and,  though  in  case  of 
non-payment  distresses  may  be  made  upon  the  occupiers 
of  the  land,  the  latter  are  enabled  to  deduct  the  amount 
from  the  rent ;  nor  is  there  any  clause  in  that  or  the  43 
Geo.  3,  C.66,  to  fix  lessees  or  occupiers  with  any  portion  of 
the  burthen.  It  is  however  contended  for  the  defendants, 
that  the  7  &  8  Geo.  4,  c.  108,  expressly  authorises  and 
directs  an  apportionment  of  the  charge  between  the  owners 
and  their  lessees,  according  to  their  several  interests,  and 
that  the  rate  which  the  plaintiff  was  compelled  to  pay  was 
defective  in  not  making  such  an  apportionment. 

The  act  undoubtedly  does  contain  clauses  which,  at  first 
sight,  would  appear  to  favour  such  an  argument;  but, 
taking  the  whole  act  together,  we  are  of  opinion  that  all  the 
clauses  are  reconcilable  with  the  general  liability  of  the 
owners  and  proprietors,  to  the  exclusion  of  the  lessees, 
and  that  it  was  not  the  intention  of  the  legislature  to  im- 
pose upon  the  lessees  or  occupiers  any  charge  to  which 
they  were  not  otherwise  liable. 
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The  ISth  sect,  was  mainly  relied  upon  for  the  defend-         1842. 

aota.     By  that  section  the  owners,  proprietors,  lessees,  and        T^^^~^ 
.     "^  I-     r  /  '  Baker 

occupiers  of  the  lands  are  empowered,  at  a  meeting  to  be  v. 

held  under  the  act,  to  make  an  assessment  by  a  pound  rate  Greenhill. 
upon  all  such  owners,  proprietors,  lessees  or  occupiers, 
according  to  the  rents  or  values  of  the  respective  lands, 
tenements  or  hereditaments,  and  according  to  the  several 
interests  of  the  owners,  proprietors,  lessees  and  occupiers 
thereof  respectively,  and  to  apportion  such  rates  according 
to  such  several  interests,  and  to  moderate  or  regulate  such 
rates  with  respect  to  any  houses,  new  buildings  or  improve- 
ments, in  such  manner  as  shall  be  agreed  on  by  the  major 
part  of  the  persons  present  at  any  such  quarterly  or  special 
general  meeting.  But,  by  sect.  2,  not  more  than  one  per- 
son is  entitled  to  vote  at  any  meeting  in  respect  of  the  same 
premises,  and,  if  more  than  one  person  claims  to  vote  in 
respect  of  the  same  premises,  the  right  of  voting  is  to  be 
in  the  person  who  is  ultimately  to  pay  the  rates  or  allow 
them  out  of  the  rent.  The  terms  of  the  iSth  sect,  will  be 
satisfied  by  applying  it  to  cases  of  contribution  between 
owners  having  different  interests  in  their  respective  proper- 
ties, and  between  landlords  and  tenants,  where  the  latter 
may  have  covenanted  to  pay  the  rent  clear  of  any  deduction 
on  account  of  the  charge,  without  interfering  with  the  ge- 
neral rule  that  in  the  absence  of  such  a  covenant  the  owner 
is  liable  to  the  charge. 

In  this  view  of  the  case  it  appears  to  us  that  the  rate 
sufficiently  indicated  the  charge  and  the  party  chargeable, 
and  that  the  amount  ought  to  have  been  allowed  by  the 
defendants ;  and  consequently  that  the  plaintiff  is  entitled 
to  judgment  upon  both  the  questions  submitted  to  the 
Court. 

D.  Judgment  for  the  plaintiff. 


CASES  IN  TH£  QUEEN  S  BENCH, 


Tbe  Queen  v.  The  London  and  Greenwich  Railway 
JI%Sa.  Company. 

?/ih?Lo\^don  ^ffESIGER,  in  Hilary  term  last,  obtained  a  rule,  calling 
and  Green-  upon  ibe  said  Company  to  shew  cause  why  a  mandamus 
Act  (3  &  4  should  not  issue,  commanding  them  to  issue  a  warrant  to 
^*^'.l'  .^  .     ^''^  sherifiFof  Surrey,  in  the  manner  directed  by  the  statute 

C.  Xlvi.},  ifthe  ,     ^  ••  I  •  I  M  o  nr->t 

Company  wish  passed  lor  making  the  said  railway,  the  3  &  4  WiiL  4, 
to  buy  pari  of  ^^  ^\y\^  g^  47  (local,  personal  and  public),  commanding  the 
pertie*)"  there-  sheriiF  to  impanel,  &c.  a  jury  to  assess  tbe  sum  of  money 
Ihey  cSof '  *<>  ^^  P»'^  ^y  ^•'^  Company  to  Messrs.  N.  Sfee,  W.  Payne, 
compel  R  s»ale  and  ii.  /?.  S/ee,  for  the  purchase  of  llieir  interest  in  cerlain 
buy  ihe  whole  ground,  buildings  and  premises  belonging  to  ihem,  situate 
ofsuch^"pit)-  iij  Church  Street,  in  the  parish  of  St.  Mary  Magdalen, 
By  sect.  47    Bermondsey,  in  the  said  comity,  and  the  sum  of  money  to 

arT  "'^iKUJse^     ^^  P**'^  ^^  ^^^^  ^^  compensation  for  the  loss,  damage  and 

mnnafactory,     injury  which  have  accrued  to  such  property,  in  respect  of 

|^"jj,  °r,         improvements,  tenants'  fixtures^  machinery  and  otherwise, 

within  50  feet  and  for  the  future  damages,  as  well  temporary  as  perpe- 
of  the  railway,         •  .     •       i.        •.  •         ,  ,  .  .       . 

may  call  upon  tual;  and  also  for  all  recurring  damages  done  and  sustained 

the  Company    ^^  j|,g  j-^^j  piope»ty,  by  reason  of  the  said  railway,  and  the 

to  purchase  1      r      ^       ^  ^ 

such  '*  house,    works  theieof,  having  been  erected  within  bOfeet  from  the 

building."  By  section  45  of  the  3  &  4  Wr7/.4,  it  is  enacted,  *'  that 

wherea  piew    *^  ^"^  corporation  or  other  parly,  by  this  act  authorised  to 

of  ground,        sell  and  convey  any  lands,  tenements  or  hereditaments,  shall 

taken  under       ,  ,.    _,        ,  .1.^.^1  •  .  ^ 

one  lease,  con-  be  applied  to  by  or  on  behalf  of  the  said  Company  to  treat 

tamed  a  prm-^  f^^^  gp||^  dispose  of  or  convey  any  part  of  any  house,  ware- 
house and  gar-  house,  building  or  manufactory,  in  the  actual  occupation  of 
byVmarmfac-  ^"®  person,  or  of  several  persons  jointly,  and  shall  by  notice 
turer,  a  ma-  in  writing,  to  be  left  with  the  clerk  of  the  said  Company, 
smaller  dwell-  within  twenty-one  days  after  such  application,  signify  his 

ing-houses  in  inclination  or  desire  to  treat  for,  sell,  dispose  of  and  convey 
the  occupation  ^  '' 

of  under- 
tenants, and  the  principal  dwelling-house  and  garden  only  were  within  the  50  feet,  and 
the  Company  dia  not  wish  to  buy  any  part  of  the  property,  that  the  owner  could  not 
compel  them  to  buy  more  than  the  dwelling-house,  yara  and  garden. 
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the  whole  of  such  house,  warehouse,  building  or  manufac-        i84s. 

tory;  and  if  it  shall  happen  that  the  said  Company  shall      ^^^v"^ 

.•  .  ._         ir  !_  i_        i_   1       r    Th6  Queen 

not  think  proper  or  be  willmg  to  purchase  the  whole  of  9. 

such  house,  warehouse,  building  or  manufactory,  then  and    Th®  Lomdon 
ID  every  such  case  nothing  in  this  act  contained  shall  extend    Geebmwich 
or  be  construed  to  extend  to  compel  such  corporation  or     q^^p^kt 
party  interested  therein  to  treat  for,  sell,  dispose  of  or  con- 
vey, or  to  authorise  the  said  Company  to  take  or  use  part 
only,  or  less  than  the  whole  of  such  house,  warehouse, 
building  or  manufactory,  anything  herein  contained  to  the 
contrary  thereof  in  anywise  notwithstanding." 

By  section  46  it  is  recited,  that  certain  persons  therein 
mentioned,  and  among  others  **  Messrs.  Vickers  and  Site,*' 
are  "  owners  or  lessees  of  different  properties,  consisting  of 
divers  messuages,  buildings,  manufactories,  tanneries,  garden 
ground,  &c.  and  other  hereditaments,  through  which  the  said 
railway  is  intended  to  pass,  or  which  may  be  required  for 
the  purposes  of  this  act,  and  it  may  be  extremely  injurious 
to  such  owners  or  lessees,  or  their  heirs,  successors,  execu- 
tors or  administrators,  if  the  said  Company  were  not  com- 
pelled to  purchase  the  whole  of  any  such  properties  respec- 
tively belonging  to  such  owners  or  lessees,  through  which 
the  said  railway  is  intended  to  pass,  or  which  may  be  re- 
quired for  the  purposes  of  this  act,  if  required  by  the 
respective  owners  or  lessees  thereof  so  to  do ;"  and  it  is 
then  enacted,  that  if  Messrs.  Vickers  and  Slee,  or  the  other 
persons  therein  mentioned,  **  shall  be  respectively  applied 
to  by  or  on  behalf  of  the  said  Company  to  treat  for,  sell, 
dispose  of  or  convey,  for  the  purposes  of  this  act,  any  part 
of  any  property  now  respectively  belonging  to  them,  &c.  as 
such  owners  or  lessees,  and  the  said  several  owners  and 
lessees  hereinbefore  named,  or  their  respective  heirs,  &c. 
shall  by  notice  in  writing,  to  be  delivered  to  the  treasurer, 
clerk,  or  any  one  of  the  directors  of  the  said  Company, 
signify  his  or  their  inclination  to  treat  for,  sell,  dispose  of 
and  convey  the  whole  of  such  property,  belonging  to  any 
of  the  owners  or  lessees  aforesaid,  and  it  shall  happen  that 
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the  said  Company  shall  not  think  proper  or  be  willing  to 
purchase  the  whole  of  such  property,  then  and  in  every 
such  case  nothing  in  this  act  contained  shall  be  construed 
to  extend  to  compel"  Messrs.  Vickers  and  Slee,  and  the  said 
persons  therein  mentioned,  **  to  treat  for,  sell,  dispose  of  or 
convey,  or  to  authorise  the  said  Company  to  take  or  use 
part  only,  or  less  than  the  whole  of  such  property  so  respeo 
tively  belonging  to  them  the  several  owners  or  lessees,  any 
thing  hereinbefore  contained  to  the  contrary  notwithstand^* 
mg. 

Section  47  enacts,  ''  and  whereas  the  said  railway  is  in* 
tended  to  pass  through,  over  or  along  divers  streets,  lanes, 
and  other  public  thoroughfares,  in  the  parishes  of  St.  Mary 
Magdalen,  Berroondsey,  and  St.  Paul,  Deptford,  and  also 
close  to  or  adjoining  divers  dwelling-houses,  manufactories, 
grounds  and  buildings  in  the  same  parishes,  and  it  may  hap- 
pen by  reason  thereof  that  the  said  houses,  manufactories, 
grounds  and  buildings  may  become  greatly  deteriorated  in 
value;  be  it  therefore  further  enacted,  that  in  case  the 
owner,  lessee  or  occupier,  or  other  person  interested  in  any 
house,  manufactory,  ground  or  building,  within  the  said 
parishes  of  St.  Mary  Magdalen,  Bermondsey,  and  St.  Paul, 
Deptford,  or  either  of  them,  which  shall  be  situate  within 
50  feet  of  such  railway,  shall  by  notice  in  writing,  to  be 
left  at  the  office  of  the  said  Company,  require  the  said 
Company  to  purchase  his  rights  and  interests  in  such 
houses,  manufactories,  ground  or  buildings,  it  shall  be  law- 
ful for  the  said  Company,  and  they  are  hereby  required, 
within  thirty  days  after  the  service  of  such  notice  to  treat 
for  the  purchase  of  his  interest  in  the  houses,  manufacto- 
ries, ground  and  buildings  mentioned  in  such  notice,  and 
for  the  compensation,  recompence  or  satisfaction  to  be 
made  to  him,  for  any  loss,  damage  or  injury  in  respect  of 
any  improvements,  tenants'  fixtures,  machinery  or  otherwise; 
and  in  case  the  party  so  giving  such  notice  and  the  said 
Company  shall  not  agree  as  to  the  amount  or  value  of  the 
satisfadtion,  recompence  or  compensation,  to  be  paid  for 
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the  value  of  such  houses^  manufactories,  ground  and  build-        1849. 
ings,  improTementSy  tenants'  fixtures,  machinery  or  other-      ^^n-^^ 
wise,  then  the  amount  or  value  of  such  satisfaction,  recom-  9. 

pence  or  compensation,  shall  be  ascertained  and  settled  by   '^^  London 
the  verdict  of  a  jury,  in  the  manner  hereinbefore  directed    Grebmwicb 
for  ascertaining  and  settling  the  value  or  recompence  for 
other  lands,  tenements,  hereditaments  and  premises,  to  be 
taken  or  purchased  for  the  purposes  of  this  act." 

By  the  3  &  4  Fict.  c.  cxxvii.  (local,  personal  and  public), 
the  Company  were  empowered  to  widen  their  railway,  by 
forming  two  additional  lines  of  railway  thereon,  on  the  por- 
tion thereof  which  is  between  the  junction  of  the  London 
and  Croydon  Railway  and  the  terminus  near  London  Bridge. 

The  persons  mentioned  in  the  46th  section  of  the  former 
act,  as  **  Messrs.  Fickers  and  Slee"  and  stated  among  others 
therein  named  to  be  owners  or  lessees  of  property  through 
which  the  railway  was  intended  to  pass,  are  N.  Slee  men- 
tioned in  the  rule,  and  one  J.  Vickers,  who,  at  the  time  of 
the  passing  of  the  3  8c  4  WilL  4,  were  in  possession  of  the 
premises  mentioned  in  the  rule  as  lessees  thereof,  upon  part 
of  which  they  carried  on  the  business  of  vinegar  makers  in 
copartnership.  N.  Slee  and  the  other  two  persons  men- 
tioned in  the  rule  are  the  assignees  of  Messrs.  Vicken  and 
Slee  for  the  unexpired  term  of  sixty-one  years,  and  carry 
on  the  same  business  of  vinegar  makers  upon  a  portion  of 
the  same  premises.  The  premises  were  a  parcel  of  ground 
containing  one  principal  dwelling-house  and  attached  yard 
and  garden  in  the  occupation  of  N.  SUe,  and  five  smaller 
dwelling-houses  in  the  occupation  of  tenants,  a  brewery, 
vinegar  manufactory,  warehouses,  sheds,  stables,  coach- 
houses, cooperages,  stoves,  vaults  and  buildings.  The 
parcel  of  ground  contains  on  the  east  side,  next  Church 
Street,  about  2£6  feet,  on  the  south  side  about  162  feet, 
on  the  west  side  about  260  feet,  and  on  the  north  side, 
being  the  side  next  to  the  London  and  Greenwich  Railway, 
about  1 80  feet. 

Under  the  powers  of  the  3  8c  4  VicL  the  Company  had 
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1849.  widened  the  railway  so  as  to  bring  it  within  50  feet  of  part 

Jl^^J^  of  the  principal  dwelling-house  and  yard  and  garden  occu- 

«.  pied  by  N.  Slee.     The  remainder  of  the  principal  dwelling- 

"^^  and  "^'^  house,  yard  and  garden,  and  also  the  rest  of  the  premises, 

Greenwich  were  more  than  50  feet  from  the  railway. 

Co^MPANT.         '^^^  Company  were  willing  to  purchase  the  whole  of  the 

principal  dwelling-house,  yard  and  garden. 

Sir  W.  W.  Follett  S.  G.  and  W.J.  Alexander  now  shewed 
cause.  This  application  proceeds  upon  the  46th  section, 
which  has  nothing  to  do  with  the  case,  for  the  Company 
do  not  want  any  part  of  the  property  in  question.  They 
are  willing  to  purchase  so  much  as  is  within  50  feet  of  the 
railway,  and  this  is  all  that  can  be  required  of  them  by  the 
47th  section.  If  they  can  be  compelled  to  take  also  other 
premises,  quite  detached  from  those  which  are  within  the 
50  feet,  merely  because  all  are  held  under  the  same  lease, 
the  most  absurd  consequences  would  follow,  in  the  case 
of  any  great  proprietor,  whose  property  might  run  through 
half  a  parish. 

Thesiger,  Erie  and  Wordsworth  contra.  The  conse- 
quences may  be  equally  absurd  if  the  Company  have  to 
take  no  more  than  the  single  building  within  50  feet,  when 
it  is  one  of  several  which  are  all  employed  for  a  common 
purpose.  Suppose  every  portion  of  these  premises  were 
within  the  50  feet,  except  the  building  in  which  the  manu- 
factory is  actually  carried  on,  the  construction  contended 
for  by  the  Company  might  leave  the  manufactory  isolated 
and  inaccessible. 

Even  if  the  Company  are  not  compellable  to  purchase 
more  than  the  house,  yard  and  garden,  still  this  rule  must 
be  made  absolute  to  assess  the  compensation  to  be  paid  for 
the  injury  done  to  the  rest  of  the  property.  By  section  51 
of  the  3  &  4  ffill.  4,  compensation  for  damage  is  to  be 
ascertained  separately  from  purchase-money.  They  referred 
also  to  sections  6l  and  62,  to  Bell  ▼.  Hull  and  Selby  Rail" 
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way  Company  {a),  and  Reg.  v.  Eastern  Counties  Railway        1849. 

Company  ib).   to   shew   the   eolarired   sense  of  the  word       ^^n*^^ 

•  .       M       ,        ^.  .-   .,      .  V  .  ,  ,         .     The  QuBBH 

"  injury,    and  to  Lister  v.  Lobley  (c),  to  shew  the  enlarged  v. 

sense  of  the  word  •*  owners/*  in  the  47th  section.  ^®  Lokdon 

and 
Grbemwxch 

Lord  Denman  C.  J. — It  would  seem  that  this  applica-  e^^p^^Y 
tion  must  have  been  made  under  the  46th  section,  which 
says  that,  if  the  Company  desire  to  take  part  of  a  property, 
they  must  take  the  whole.  But  that  section  does  not  apply 
to  this  case,  for  the  Company  do  not  want  any  part  of  this 
property.  The  46th  section  uses  the  word  "  property," 
and  seems  to  use  it  in  a  collective  sense;  it  says,  if  the 
Company  themselves  wish  for  any  part,  they  must  **  take 
the  whole  of  such  property."  But  the  47th  section,  which 
is  the  section  enabling  the  owner  of  premises  within  50  feet 
of  the  railway  to  call  upon  the  Company  to  take  such  pre- 
mises, leaves  the  word  "  property"  behind  altogether;  and 
says,  if  the  owner  of  '*  any  house,  manufactory,  ground  or 
building,  which  shall  be  situate  within  50  feet  of  the  rail- 
way," shall  himself  desire  it,  he  may  call  upon  the  Company 
by  notice  *'  to  treat  for  the  purchase  of  his  interest  in  the 
houses,  manufactories,  ground  and  buildings  mentioned  in 
such  notice.'*  Nothing  is  said  in  this  section  about  the 
Company  buying  the  whole,  if  part  is  within  the  50  feet. 
The  Company  are  willing  to  purchase  the  dwelling-house, 
yard  and  garden,  which  are  within  the  50  feet.  That  is  all 
they  can  be  required  to  purchase  under  the  47th  section, 
and  this  rule  must  be  discharged. 

Patteson  J. — By  the  46th  section,  if  the  Company 
want  part  of  a  property,  they  must  take  the  whole.  The 
Company  want  no  part  of  this  property.  The  case  there- 
fore is  not  within  the  46th  section,  but  the  47th.  The  47th 
section  reIates«to  all  persons  whatsoever,  and  is  to  be  con- 
strued as  if  the  46th  section  were  out  of  the  act.     The 

(fl)  6  M.  &  W.  699.         (6)  1  G.  &  D.  589.         (c)  6  N.  &  M..340. 
VOL.  11. — O.D.  H  H 
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45th  section  also  relates  to  all  persons  whatsoever,  and  there 
does  seem  to  be  some  connection  between  that  section  and 
the  47th.  I'he  45th  section  says,  that  *'  if  any  party*'  shall 
be  applied  to  by  the  Company  to  sell  "  any  part  of  any 
housei  warehouse,  building  or  manufactory/'  he  shall  not 
be  compelled  to  sell  ^'  part  only  or  less  than  the  whole  of 
such  house,  warehouse,  building  or  manufactory/'  Even 
under  that  section,  if  the  Company  had  themselves  wished 
for  any  part  of  the  dwelling*house,  they  would  not  be 
obliged  to  take  more  than  the  whole  of  that  very  house. 
A  fortiori,  under  the  47th  section,  the  Company  cannot  be 
obliged  to  take  the  whole  of  this  property,  when  they  want 
no  part  of  it  whatever. 


Williams  J. — If  the  Company  were  willing  to  take  pari 
only  of  the  house  or  of  the  garden,  it  would  be  a  different 
question.  It  is  assumed  that  because  all  this  property 
has  been  taken  under  one  lease,  the  word  ''  manufactory" 
includes  the  whole  of  it,  as  one  entire  thing.  But  it  does 
not  appear  that  the  residue  of  the  premises  will  be  at  all 
interfered  with  by  the  Company  taking  the  dwelling-house 
and  garden  from  them. 

WiGHTMAN  J. — ^The  consequence  of  making  this  rule 
absolute  would  be  to  give  the  same  effect  to  the  47th  as  to 
the  46th  section. 

D.  Rule  discharged. 


Monday,  AdAMS  V.  PaLK. 

April  18f  A.        * 
Where  in         -ASSUMPSIT.     First  count  on  a  bill  of  eicbange  drawn 

assumpsit  by     by  the  defendant,  the  2nd  March,  1840,  for  40i,  payable  to 

payee  against       ''  .     .^.      .  ^ 

drawerof  abill  the  plaintifi  thirty  days  after  date.     Counts  for  horses  sold, 

of  exchange 

the  defendant  pleaded  payment  into  Court  of  the  amount  of  the  bill  against  the  further 

maintenance  of  the  action,  the  rule  of  Trinit;|r  Term,  1838,  applies  to  exclude  evidence 

that  the  bill  had  in  fiict  been  paid  before  action,  for  the  purposes  of  iadaciog  ibe  jivy 

to  give  no  interest,  by  way  of  aaroages,  from  the  date  of  such  payment. 
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for  bire  of  horses,  for  money  had  and  received,  and  on  an        1649. 
account  stated.  ^'^^ 

Pieas :  As  to  all  the  declaration^  except  the  first  count,  v. 

and  except  also  the  sum  of  Is,,  parcel  of  the  monies  in        Palk. 
the  residue  of  the  declaration  mentioned,  non  assumpsit. 
2,  llie  Statute  of  Limitations.     3,  Payment.     4,  Set-off. 

5,  As  to  the  excepted  part  of  the  declaration,  payment 
into  court  of  41/.  185.,  and  that  the  plaintiff  had  sustained 
no  damages  ultra.    Verification. 

Replication,  traversing  the  four  first  pleas,  and  issues 
thereon. 

Replication  to  the  fifth  plea,  damages  ultra,  and  issue 
thereon. 

The  cause  was  tried  on  the  4th  April,  184£,  before 
Gumey  B.,  at  the  Surrey  assizes.  On  the  24th  March, 
1842,  the  defendant  obtained  a  judge's  order  to  pay  into 
court  an  additional  sum  of  40».,  the  sum  already  paid  In 
being  insufiicient  to  cover  the  plaintiff's  whole  claim  for 
interest  on  the  bill.  The  sum  of  40«.  was  accordingly  paid 
in  on  the  SOth  March ;  but  at  the  time  of  the  trial  the  5th 
plea  bad  not  been  amended.  On  the  part  of  the  defendant, 
evidence  that  the  bill  in  fact  had  been  paid  in  June,  1840, 
was  offered  for  the  purpose  of  shewing  that  the  plaintiff 
was  not  entitled  to  recover  interest  since  the  date  of  such 
payment.  The  learned  judge  thought  this  evidence  inad- 
missible, as  there  was  no  plea  of  payment  on  the  record, 
but  received  the  evidence  in  order  to  take  the  opinion  of 
the  Jury  whether  the  bill  had  been  so  paid.  The  jury  found 
that  the  bill  had  been  paid  in  June,  1840.  The  jury,  under 
the  direction  of  the  learned  judge,  found  a  verdict  for  the 
defendant  on  the  1st  and  2nd  issues;  for  the  plaintiff  on 
the  3rd  and  4th,  and  also  on  the  5th,  damages  40s.  on  that 
issue,  subject  to  a  motion  to  enter  the  verdict  for  the  de- 
fendant on  that  issue  if  the  Court  should  be  of  opinion  that 
the  evidence  in  question  was  admissible. 

H  H  2 


452  CASES  IN  THE  QUEEN's  BENCH, 

1843.  Peacock  now  moved  accordingly.  The  rule  (a)  of  Trinity 

term,  1838,  "  that  payment  shall  not  in  any  case  be  allowed 
to  be  given  in  evidence  in  reduction  of  damages  or  debt, 
but  shall  be  pleaded  in  bar/'  applies  merely  where  the 
principal  sum  sought  to  be  recovered  in  assumpsit  is,  tech- 
nically speaking,  in  the  nature  of  damages,  and  not  to  such 
accessorial  damages  as  are  claimed  over  and  above  the 
principal  sum  for  its  undue  detention.  The  interest  on  this 
bill  of  exchange  was  claimed  as  damages  in  the  latter  sense. 
The  jury  may  in  such  cases  exercise  their  discretion  on  all 
the  circumstances,  whether  to  give  or  to  withhold  such  da- 
mages :  Dent  v.  Dunn  (6),  Du  Belloix  v.  Lord  Waterparh{c) : 
and  the  defendant  had  a  right  to  give  in  evidence  any  cir- 
cumstances which  would  induce  the  jury  to  withhold  such 
damages  in  the  present  case.  He  had  a  right,  therefore, 
for  this  purpose  to  shew  that  the  bill  had  been  paid,  al- 
though he  had  not  pleaded  the  payment. 

Lord  Denman  C.J. — ^The  nonpayment  of  the  bill  was 
admitted  on  the  record,  and  the  plaintiff  could  not  antici- 
pate that  you  would  attempt  to  prove  the  payment:  the 
issues  would  put  him  off  his  guard.  You  may  move  for  a 
new  trial  on  affidavit  of  the  facts. 

Patteson,  Williams  and  Wig  htm  an  Js.  concurred. 

D.  Rule  refused. 


(a)  3  N.  &  P.  381.  (c)  1  D.  &  R.  16. 

(6)  3  Caropb.  996. 
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1843. 

King  v.  Share.  Tuesday, 

April  26/A. 
Debt  against  an  overseer  of  the  parish  of  St.  Margaret,  An  omission 
in  the  borough  of  King's  Lynn,  for  not  making  out  and  Jhelherwil^? 
signing  an  alphabetical  list  of  burgesses  in  the  said  parish,  or  nor,  to  sign 
entitled  to  be  on  the  burgess  roll  for  the  year  1838.  list,  rehired 

The  plaintiff  obtained  a  verdict,  subject  to  a  case,  which  ^^o^i^Jr  . 
stated  the  same  facts  as  in  King  v.  Burrell  {a\  except  that  c.  76,  s.  15, 

there  the  action  was  brought  against  an  overseer  who  had  •""J**^^  ^^ 

°     ^    ®  ^  o^'erseerso 

not  signed  his  ward  list;  but  in  this  case  the  defendant  had  neglecting  to 

signed  his  own  ward  list.     No  ward  list  for  the  entire  pa-  |„fp^ed  by    ^ 

rish  had  been  made  out  at  all.  section  48. 

The  questions  raised  were,  first,  whether,  under  the  cir-  parish  consists 

cunistances,  the  defendant  was  liable  to  the  penalty  under  of  several 

wards,  a  sig- 
tbe  Stat.  5  &  6  Will.  4,  c.  76,  s.  48  ;  and,  secondly,  whether  nature  by  one 

sl^arate  actions  were  maintainable  against  each  overseer  jist  oHhe  pei^ 
for  the  default  of  making  out  the  parochial  lists,  or  whether  sons  entitled 
only  one  action  would  lie  for  the  default  of  all  of  them.         btn^ess  list, 

for  his  own 

The  case  was  argued  by  O^Malley{b)  for  the  plaintiff,  not  a  sufficient 

and  Big^$  Andrews  for  the  defendant  compliance 

o^  ^  with  the  sta- 

Cur.  adv.  vult,       tute  to  exempt 
him  from  the 
penalty  for  not 
Lord  Denman  C.J.  delivered  the  judgment  of  the  Court,  signing  the 

^Tbis  was  an  action  against  the  defendant,  as  one  of  the  parish. 

overseers  of  the  poor  of  the  parish  of  St.  Margaret,  in 

King's  Lynn,  in  the  county  of  Norfolk,  to  recover  a  penalty 

of  50/.  under  the  48th  sect,  of  the  5  &  6  Will.  4,  c.  76,  for 

having  neglected  to  make  out  and  sign  a  list  of  persons 

entitled  to  be  enrolled  in  the  burgess  roll,  pursuant  to  the 

provisions  of  the  act. 

It  is  by  the  15th  sect,  of  the  act  required  in  terms  that 

a  list  of  all  persons  who  shall  be  entitled  to  be  enrolled  in 

the  burgess  roll  of  the  year,  in  respect  of  property  within 

(a)  4  P.  &  D.  207.  before  Lord  Denman  C.  J.,   Wil- 

(Jb)  In  Mich,  term  last  (Nov.  16),      liamSf  Coleridge  and  Wightman  Js. 
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the  parish,  shall  be  made  out  and  signed  by  the  overseers 
of  the  parish. 

In  the  present  case  no  such  list  has  been  made  out 
Separate  lists  have  indeed  been  made  out  for  each  ward, 
eight  of  which  have  been  signed  respectively  by  the  over- 
seer acting  for  each  ward,  and  one  has  not  been  signed  st 
all. 

Neither  the  defendant  therefore,  nor  any  other  of  the 
overseers,  has  signed  any  list,  as  required  by  the  statute,  of 
the  persons  entitled  to  be  on  the  burgess  roll  in  respect  of 
property  within  the  parish  of  St.  Margaret. 

The  present  case  has  in  effect  been  already  decided  in 
that  of  King  v.  BurrelHjn\  and  in  principle  and  almost  in 
circumstances  is  the  same.  Here  the  defendant  did  sign  a 
list  of  the  persons  within  his  ward  who  were  entitled,  and 
there  the  defendant  did  not,  although  he  delivered  one; 
but  in  neither  case  did  the  defendant  sign  any  lists  of  the 
persons  entitled  within  the  parish,  as  required  by  the  sta* 
tute*  The  individual  case  may  be  one  of  hardship;  but  it 
arises  from  pursuing  a  mode  of  making  out  and  signing  the 
lists  not  warranted  by  the  terms  of  the  act. 

It  is  said  that  only  one  penalty  can  be  incurred  by  all  the 
overseers ;  but  we  are  of  opinion  that  by  the  express  words 
of  the  statute,  as  well  as  the  nature  of  the  offence,  separate 
penalties  are  incurred  by  each. 

The  words  of  the  48th  sect,  of  the  statute  are,  that  **  if 
any  overseer  of  any  parish  shall  neglect  to  make  out,  sign 
and  deliver  such  lists  as  aforesaid,  every  such  overseer  for 
every  such  offence  shall  forfeit  and  pay  5(V. 

We  are  therefore  of  opinion  that  the  verdict  ought  to  be 
entered  for  the  plaintiff  for  the  penalty  of  50/. 

G.  Judgment  for  the  plaintiff. 

(fl)  4  P.  &  D.  207. 
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Fountain  v.  Boodle  and  Wife.  Tuesday, 

g^  April  S6^A. 

CASE  for  a  libel.     Plea:  not  guilty.     At  the  trial  before  j^  answer  to 

Lord  Denman  C.  J.,  at  Westminster,  at  the  sittings  after  «"  inqairy  as 

last  Hilary  term,  it  appeared  in  evidence  that  the  plaintiff  ter  of  a  gover- 

had  been  employed  in  the  service  of  the  defendants  as  daily  "^*»  ^^^  ^®" 
;  ,  -         .    .       .    .  .        ^  fendant  wrote 

governess ;   that  she   continued   in  their  service  fourteen  a  letter  in 

months;  at  the  expiration  of  which  period  they  gave  her  ui^^arted^illith 

notice  to  leave,  which  she  accordingly  did.     The  defendant  her  on  account 

Mrs.  Boodle  was  afterwards  applied  to  by  a  lady,  who  was  ^tency"  anT 

desirous  of  engaging  the  plaintiff,  for  her  character,  when  not  being  ladv- 

she  wrote  the  following  letter,  which  was  the  libel  com-  tempered." 

plained  of.  '^^  ^*"«  '«"*'^ 

"  7,  Lansdown  Place,  Brighton,  ITth  Sept  1841.       ^}'!!^  1^**  ^^^ 
,,    ,  T  ...  .       ^-.      following  post- 

*'  Madam, — In  answer  to  your  inquiries  respecting  Miss  script:  "May 

Fountain,   1  beg  to  say  she  had  to  instruct  five  of  ray  chil-  fo^^ll  her  that 
dren,  from  three  to  nine  years  old;  it  is  about  a  twelve-  this  being  the 
month  since  1  employed  her.     She  taught  them  as  daily  jj^ye  been  re- 
governess  for  fourteen  months,  and  engaged  herself  to  teach  f«^"^d  ^p*  ^  beg 
every  thing  but  music,  which  she  knew  nothing  of,  and  further  appU- 

I  parted  with  her  on  account  of  her  incompetency,  and  not  ca^>ons."    In 

--,  -  an  action  by 

being  lady-like  nor  good  tempered.     When  I  engaged  her  the  governess 

she  recommended  a  young  friend  of  hers  to  teach  the  music,  jlf^ndant  f  r 
whom  1  was  much  pleased  with,  and  I  discontinued  her  writing  this 
services  when  1  took  another  governess.  evidence  tend- 

(Signed)         F.  Boodle.       ing  to  negative 
#«  n  o    -aa-       r  « t  ■!  I         I  I  •    1    •         .the  Statement 

"  r.S.  May  i  trouble  you  to  tell  her  that,  this  being  the  in  it  of  her 

third  time  1  have  been  referred  to,  I  beg  to  decline  any  q"ali6cations, 

°  -^   and  she  proved 

more  applications.''  that  previously 

In  consequence  of  this  letter  the  plaintiff  lost  her  engage-  ^commended 

ment.     Evidence  {a)  was  given  to  shew  that  the  plaintiff  was  her  as  a  go- 
verness.   The 
(fi)  See  also  the  statement  of  the  evidence  in  the  judgment,  pwt,  459.    judge  directed 

the  Jury  that 
the  letter  being  an  answer  to  an  inquiry  into  the  character  of  a  servant  pnmk  mcie  it  was 
privileged,  but  that  the  letter  itself  and  the  facts  proved  were  some  evidence  for  ihem, 
that  the  writer  was  actuated  bv  express  malice,  to  rebut  any  inference  of  which  the 
defendant  might  have  given  evidence  to  shew  that  the  statement  itself  of  the  character 
was  a  troe  one,  or  that  she  believed  or  had  reason  to  believe  it  to  be  a  true  one : — Hddf 
that  this  direction  was  right. 
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competent  to  discharge  the  duties  of  a  governess,  and  that 
she  was  lady-like  in  her  manners  and  good  tempered.  It 
also  appeared  that  the  female  defendant  had  recommended 
her  as  governess  during  the  time  plaintiff  was  in  her  em« 
ployment.  It  was  contended  on  the  part  of  the  plaintiff  at 
the  trial,  that  the  letter  could  not  be  considered  as  a  privi- 
leged communication,  and  that  the  letter  itself  contained 
evidence  of  malice  sufficient  to  entitle  her  to  recover.  On 
the  other  band  it  was  urged,  that  the  defendant  had  done 
no  more  than  was  necessary,  in  order  to  reply  to  the  ap- 
plication made  for  plaintiff's  character;  that  the  letter  was 
not  voluntary,  and  that  it  was  clearly  privileged.  Lord 
Denman  C.  J.  left  it  to  the  jury  to  say,  whether  the  defend- 
ant Mrs.  Boodle  was  actuated  by  malice  in  sending  the 
letter  complained  of,  telling  the  jury  that,  if  she  gave  a  cha- 
racter untrue  within  her  knowledge,  this  would  be  evidence 
of  malice,  and  that  it  was  open  to  her  to  give  evidence  of 
the  truth  of  the  statement,  or  of  her  reason  to  think  it  true, 
in  order  to  rebut  the  inference  afforded  by  that  evidence. 
The  jury  found  a  verdict  for  the  plaintiff. 


Kelly  moved  for  a  new  trial  (a),  on  the  ground  that 
there  was  no  evidence  of  malice  to  go  to  the  jury,  and  that 
the  verdict  was  against  the  evidence.  The  letter  com- 
plained of  was  sent  in  answer  to  an  application  to  defendant 
for  plaintiff's  character,  and  contained  nothing  more  than 
an  answer  to  the  questions;  it  therefore  cannot  of  itself  be 
evidence  of  malice :  Child s.  Jlffleck(b),  Pattison  v.  Jones (c), 
Rogers  v.  Clifton{d).  [Lord  Denman  C,  J.  A  statement  of 
an  untruth,  to  the  prejudice  of  an  another,  is  evidence  of 
malice.]  Here  there  is  no  evidence  of  its  being  untrue  to 
the  knowledge  of  the  defendant.  It  is  not  sufficient  to 
raise  an  inference  of  malice  to  shew  that  the  character  is 
false,  it  must  be  shewn  to  be  false  within  the  knowledge 


(a)  April  19,  before  Lf>rd  Den^^ 
man  G.  J.,  Pattaon^  fFilliams  and 
Wighlman  Js. 

(6)  9B.&C.  403;  S.  C.  4  M. 


&  E.  338. 

(c)  8B.  &C.5r8;  5.  C.  3  M. 
&  R.  101. 

((/)  3  B.  &  P.  587. 
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of  the  writer.  [Lord  Denman  C.  J.  Child  v.  Affleck  (a) 
shews  that  falsehood  is  evidence  of  malice.]  Evidence  was 
given  to  shew  that  other  persons  considered  plaintiff  not 
to  be  incompetent  and  ill-natured,  but  that  is  mere  matter 
of  opinion,  and  cannot  be  evidence  from  which  a  jury  can 
infer  malice.  [Lord  Denman  C.  J.  What  do  you  say  to 
the  postscript,  **  Tell  her  not  to  apply  to  me  again?**] 
There  is  no  case  to  be  found  where  an  answer  to  an  appli- 
cation for  a  character  has  been  held  to  be  libellous;  in  all 
the  cases  there  has  been  a  stepping  out  of  the  way  to  injure 
the  party.  It  has  always  been  held  that  prim&  facie  a 
character  given  by  a  master  to  a  servant  is  privileged,  and 
it  is  incumbent  on  the  plaintiff  to  prove  actual  malice;  here 
dehors  the  letter  itself,  there  was  no  evidence  of  malice. 
There  was  also  evidence  given  which  would  negative  ma- 
lice, as  the  plaintiff  was  recommended  by  the  defendant  to 
a  lady  as  a  governess  for  her  children.  [Lord  Denman  C.  J. 
In  an  action  for  a  malicious  prosecution,  would  not  total 
want  of  probable  cause  be  evidence  of  malice  i  I  took  the 
judgment  ol  Bay  ley  and  Littledale  Js.  in  Child  v.  Affleck{a\ 
as  my  guide  in  the  direction  I  gave  to  the  jury  as  to  false- 
hood being  evidence  of  malice.  I  cannot  disguise  from 
myself  that  the  rule  attempted  to  be  drawn  from  some  of 
the  cases  renders  every  servant  quite  dependent  on  the 
caprice  of  a  harsh  or  unjust  master.  I  told  the  jury  that 
it  was  certainly  matter  of  opinion,  whether  the  plaintiff  was 
incompetent  and  ill-mannered,  and  that  they  must  be  satis- 
fied that  the  letter  was  not  written  with  a  bon&  fide  intention 
of  giving  a  character  alone,  before  they  could  find  a  verdict 
for  plaintiff;  and  I  am  very  glad  to  find  that  my  brothers 
are  of  opinion  that  I  was  right  in  so  leaving  it  to  the  jury. 
Patieson  J.  1  feel  no  doubt  whatever,  that,  if  the  case 
ought  to  have  gone  to  the  jury  at  all,  my  lord  left  it  properly 
to  them.  Prirn^  facie  undoubtedly  a  character  given  by  a 
master  is  privileged,  but  it  is  not  so  if  givep  with  a  mali- 
cious intention.  It  is  true  my  lord  told  the  jury  that  it  lay 
on  .the  defendant  to  prove  the  truth  of  the  assertions,  yet 
(a)  9  B.  &  C.  403;  5.  C.  4  M.  &  R.  338. 
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1849.  he  did  not  mean  that  she  should  prove  it  as  a  justification, 
but  to  shew  to  the  jury  that  in  making  this  statement  she 
acted  bon&  fide»  and  not  with  the  malicious  intention  sought 
to  be  inferred  from  the  facts  given  in  evidence  by  the  plaintiff. 
Therefore  the  question  in  this  case  is,  whether  there  was 
any  evidence  to  go  to  the  jury  of  malice  on  the  part  of  the 
defendant  Mrs.  Boodle,'] 

Cur.  adv.  milt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — ^The  Court  has  already  refused  a  rule  on  the  ground 
of  misdirection,  and  we  are  desirous  in  so  important  a  case 
of  repeating  our  reason  for  doing  so.  It  is  because  the 
law  was  laid  down  in  exact  conformity  with  the  existing 
authorities  on  the  subject. 

A  character  bon&  fide  given  of  a  servant  of  any  descrip- 
tion is  a  privileged  communication,  and  in  giving  it  bona 
fides  is  to  be  presumed. 

Even  though  the  statement  should  be  untrue  in  fact  the 
master  will  be  held  justified  by  the  occasion  in  making  that 
statement,  unless  it  can  be  shewn  to  have  proceeded  from 
a  malicious  mind.  Malice  may  be  established  by  various 
proofs;  one  may  be  that  the  statement  is  false  to  the  know* 
ledge  of  the  party  making  it.  Up  to  this  point  the  sum* 
ming  up  was  not  complained  of,  but  another  part  of  it  was 
brought  before  the  Court  as  objectionable. 

The  misstatement  here  imputed  was,  that  defendant  had 
discharged  plaintifi^  by  reason  of  her  faults  enumerated  in 
the  letter.  This  could  be  known  to  nobody  besides  defend- 
ant, but  she  might  have  shewn  the  probability  of  that  being 
the  real  motive  from  remonstrances  made  by  her  during 
plaintiff's  attendance  or  complaints  on  its  being  terminated. 
I  told  the  jury  to  the  effect  that,  if  the  plaintiff  brought 
any  evidence  of  wilful  untruth,  some  evidence  of  the  con-l 
trary  might  be  reasonably  expected,  where  the  nature  of  the 
case  allowed  it. 

This  is  a  general  proposition,  applicable  to  every  form 
of  action  and  to  evidence  of  all  kinds. 
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The  remark  is  of  constant  occnrrence — "  Some  proof 
has  been  laid  before  yon;  jou  are  to  consider  whether,  if 
Qoanswered,  it  is  sufficient,  and  whether  the  party  affected 
by  it  might  have  repelled  it»  if  erroneous,  by  contrary  evi- 
dence, no^r  none  such  is  adduced.** 

The  Court  wished  for  time  to  consider  whether  there 
was,  in  the  present  case,  any  evidence  of  wilful  falsehood 
in  the  character  given.     In  support  of  this  imputation, 
plaintiff  urged  that  she  had  served  Mrs.  Boodle  above  a 
year  in  the  capacity  of  governess ;  that  no  complaint  was 
made  on  any  single  occasion  as  to  her  competency,  temper 
or  manners,  and  that  she  had  been  twice  recommended,  by 
defendant  during  that  year  to  other  persons,  to  a  situation 
similar  to  that  which  she  then  filled.     She  charged  no  par- 
ticular fact,  for  that  might  have  come  to  her  knowledge 
after  she  had  recommended  her,  and  that  knowledge  might 
have  been  confined  to  herself,  so  as  to  preclude  her  from 
calling  any  witnesses  to  it.     But  the  statement  here  was, 
that  she  acted  on  her  own  opinion  respecting  plaintiff's 
capacity  and  qualities,  and  of  these  she  possessed  the  same 
means  of  forming  an  opinion  when  she  introduced  her  into 
other  families  as  at  any  later  period. 

The  amount  of  deduction  from  these  means  of  observa- 
tion, on  account  of  illness,  was  submitted  to  the  jury  among 
the  circumstances  of  the  case.  But  the  question  was  not 
on  the  justice  of  defendant's  opinion,  it  was  on  the  truth  of 
her  statement  that  she  acted  on  that  opinion  in  dismissing 
her.  ''  I  parted  with  her  for  her  incompetency,  bad  temper 
and  unlady-like  manners."  Now  she  parted  with  her  after 
a  few  days*  absence,  caused  by  plaintiff's  illness,  which 
perhaps  had  not  been  duly  notified  beforehand,  and  there 
was  something  very  harsh  in  the  manner  of  the  dimissaU 
There  was  a  sentence  also  in  the  letter  containing  the  cha- 
racter, which  requested  the  lady  addressed  to  desire  plaintiff 
to  make  no  more  applications  to  defendant,  as  she  had 
already  answered  two.  Here  the  idea  was  conveyed  that 
she  had  already,  since  parting  with  plaintiff,  spoken  of  her 
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1842.  twice  in  the  same  disparaging  strain,  when  asked  for  her 
opinion  of  plaintiff,  whereas  the  only  two  occasions  on 
which  she  had  given  her  any  character  were  during  the 
period  of  her  attendance,  and  on  both  of  these  occasions 
she  had  commended  her  and  procured  employment  for  her. 

Here  was  undoubtedly  some  evidence  of  the  injurious 
character  being  dictated  by  some  indirect  motive.  Of 
course  then  it  must  be  laid  before  the  jury.  But  the  learned 
counsel  contends  that  it  is  so  extremely  slight  that>  though 
uncontradicted  in  any  particular,  the  jury  ought  to  have 
found  a  verdict  against  Its  sufficiency.  He  observes  that 
the  privilege  is  but  illusory,  if  circumstances  so  minute  can 
be  raised  into  proof  of  malice.  Much  more  illusory  would 
it  be  to  hold  that  there  was  evidence  on  which  the  jury 
must  decide,  but  that  they  must  decide  one  way,  or  the 
verdict  cannot  stand.  We  cannot  place  ourselves  in  their 
stead  and  impose  our  own  judgnient  upon  them.  They  have 
advantages  for  attaining  the  truth,  which  we  do  not  possess, 
and  are  the  proper  tribunal  for  that  purpose.  They  were 
bound  to  decide  upon  the  weight  of  the  evidence  laid  before 
them,  and  we  cannot  say  that  they  have  done  wrong  in  the 
present  instance. 

G.  Rule  refused. 


Tutiday,  Fuller  v.  Wilson. 

Jprt/S6M. 

In  an  action     CaSE.     The  declaration  recited  the  possession    by  the 

on  the  case  for    ,   -      ,     ^     -  .  .      ,  ^  . 

a  fraudulent      defendant  of  a  certam  unexpired  term  of  years  of  premises 

representation-^  in  London,  under  a  demise  by  deed.  It  then  recited  an 
of  the  value  of  ,  i         ■  .     • «.        t     •       i  ..      •        4.       t 

a  house,  on  a    agreement  between  the  plamtitt  and  the  defendant  for  the 

sale  of  the 

lease  of  it  bjr  the  defendant  to  the  plaintiff,  it  appeared  that  the  defendant  employed 
her  attorney  to  put  it  in  a  course  of  being  sold  by  auction.  He  described  it  to  the 
plaintiff  as  being  let  for  100/.  a  year,  clear  of  all  rates  and  taxes,  while  in  truth  the 
defendant  was  to  pay  all  rates  and  taxes.  The  attorney  made  this  statement  bonk 
fide  believing  it  to  be  true,  but  the  statement  was  not  authorised  by  the  defendant,  nor 
had  the  defendant  herself  made  any  representation  on  the  subject. 

On  this  representation  the  plaintiff  bought  the  bouse,  paying  a  larger  price  for  it  than 
he  would  have  done,  if  he  had  known  the  fact  that  the  defendant  paid  the  rates  and 
taxes:?— He/(^  that  the  plaintiff  was  entitled  to  recover  the  difference  of  value  from  the 
defendant. 
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purchase  by  the  former  of  the  latter  of  the  term,  and  the 
assignmeat   by  deed   of  the   unexpired    term   by  the  de- 
fendant to  the  plaintiff  in  pursuance  of  the  agreement,  in 
consideratioo  of  the  sum  of  600/.     The  declaration  then 
proceeded  as  follows:  —  That  before  and   at  the  several 
times  of  the  making  of  such  contract  and  agreement  for  the 
purchase  of  the  said  messuage  or  tenement  and  premises  as 
aforesaid,  and  of  the  making  and  executing  of  the  said  last- 
mentioned  indenture  of  assignment,  and  of  the  payment  of 
the  said  purchase  money  or  sum  of  600/.  as  aforesaid,  the 
sidd  messuage  or  tenement  and  premises  so  demised  by  the 
said  first-mentioned  indenture  as  aforesaid,  had  been  and 
were  let  to,  and  in  the  possession  and  occupation  of  one 
William  Milk  as  tenant  thereof  to  the  said  defendant,  that 
is  to  say,  as  tenant  from  year  to  year,  so  long  as  the  de- 
fendant and  the  said  W.  Milh  should  respectively  please,  at 
and  under  a  certain  rent  therefore  paid  and  to  be  paid  by  the 
said  IF.  Mills  to  the  said  defendant,  to  wit,  amounting  to 
the  yearly  sum  of  one  hundred  pounds,  deducting  thereout 
and  therefrom  certain  taxes  and  rates  charged,  rated  and 
assessed,  and  chargeable  and  rateable  yearly  and  in  each 
year  upon  the  said  messuage  or  tenement  and  premises  so 
purchased  by  the  plaintiff  as  aforesaid,  and  upon  the  said 
W.  Mills,  as  such  occupier  of  the  same  in  respect  thereof, 
and  amounting  yearly  and  each  year  to  divers  large  sums  of 
money,  to  wit,  amounting  together  to  16/.  9^.,  and  which 
taxes  and  rates  the  said  W.  Mills  was  to  be  at  liberty  to 
deduct  and  retain  from  and  out  of  the  said  yearly  rent  of 
100^,  and  the  said  messuage  or  tenement  and  premises  so 
purchased  by  the  plaintiff  did  not  at  the  several  times  afore- 
said, or  either  of  them,  yield  a  net  improved  rent  of  62/.  lOs. 
for  a  year,  subject  to  the  insurance  hereinbefore  mentioned. 
All  which  premises  aforesaid  the  said  defendant  before  and 
at  the  several  times  aforesaid  respectively  well  knew.    That 
the  same  premises  were  not  at  those  times,  or  either  of 
them,  known  to  the  said  plaintiff,  nor  was  he  the  said 
plaintiff  at  those  times,  or  either  of  them,  acquainted  there* 
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1649.  with,  as  the  said  defendant  at  the  several  times  aforesaid 
respectively  also  well  knew.  Yet  the  plaintiff,  in  fact 
saith,  that  the  said  defendant,  well  knowing  the  premises, 
bat  fraudulently,  wrongfully  and  improperly  contriving  and 
intending  to  deceive,  injure  and  defraud  the  said  plaintiff, 
before  and  at  the  several  times  of  the  making  and  entering 
into  the  said  contract  and  agreement  for  the  purchase  of  the 
said  messuage  or  tenement  and  premises  so  assigned  to  the 
plaintiff  as  aforesaid,  and  of  the  making  and  executing  of  the 
said  assignment,  and  of  the  payment  of  the  said  purchase 
money  by  the  said  plaintiff  as  aforesaid,  and  with  the  view 
and  intention  of  obtaining  a  larger  price  or  sum  of  money 
for  the  purchase  of  the  same  messuage  or  tenement  and 
premises  than  the  plaintiff  would  otherwise  have  given  for 
the  same,  falsely,  fraudulently,  and  improperly  deceived  the 
said  plaintiff,  and  then  falsely,  fraudulently  and  deceitfully 
represented  and  pretended  to  the  said  plaintiff,  and  caused 
and  procured  the  said  plaintiff  to  suppose  and  believe,  and 
the  said  plaintiff  did  then  suppose  and  believe,  that  the  said 
messuage  or  tenement  and  premises  so  in  the  occupation 
of  the  said  TF.  Mills  aforesaid  were  then  let  to  and  held  by 
kim  as  such  tenant  as  aforesaid,  at  a  rent  amounting  to  and 
after  the  rate  of  100^  for  a  year,  clear  of  any  such  taxes  and 
rates  as  aforesaid  and  every  part  thereof,  and  that,  subject 
to  the  said  ins  urance  heretofore  mentioned  and  referred  to, 
the  said  messuage  or  tenement  and  premises  then  yielded  a 
net  improved  rent  of  &IL  \0s»  a  year,  and  then  wrongfully, 
fraudulently  and  deceitfully  wholly  concealed  from  the  said 
plaintiff  that  the  said  rent  payable  by  the  said  fF.  Mills  as 
aforesaid  was  subject  to  the  deduction  for  the  said  taxes 
and  rates  as  hereinbefore  mentioned,  or  any  part  thereof. 
And  the  said  plaintiff  further  saith,  that  he  the  said  plaintiff 
made  and  entered  into  the  said  contract  and  agreement  for 
purchase  of  the  said  messuage  or  tenement  and  premises  as 
aforesaid  at  and  for  the  price  aforesaid,  and  was  induced 
so  to  make  and  enter  into  the  same,  and  also  accepted  the 
said  assignment  so  made  to  him  as  aforesaid,  and  paid  the 
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said  purchase  monies  in  manner  aforesaid,  and  was  induced  i8i2. 
so  to  do,  fully  confiding  in  the  representations  and  pretences 
and  conduct  of  the  said  defendant  in  and  about  the  premises 
in  that  behalf  as  aforesaid,  and  in  the  full  faith  and  belief 
and  confidence  that  the  said  messuage  or  tenement  and  pre- 
mises so  purchased  by  him  the  said  plaintiff  as  aforesaid, 
were  at  the  several  times  aforesaid  let  to  and  held  by  the 
said  W.  Mills  as  such  tenant  as  aforesaid  at  a  rent  amount* 
ing  to  and  at  and  after  the  rate  of  1002.  for  a  year,  clear  of 
any  such  taxes  and  rates  which  he  was  so  at  liberty  to  de» 
duct  as  aforesaid  and  every  part  thereof,  and  that  subject 
as  aforesaid  the  said  messuage  or  tenement  and  premises  so 
purchased  by  the  said  plaintiff  as  aforesaid  at  the  several 
times  aforesaid  yielded  the  said  net  improved  rent  of 
6£/.  lOs.  altogether  as  aforesaid.  All  which  the  defendant 
at  the  several  times  aforesaid  and  of  the  committing  of  the 
grievance  in  this  count  mentioned  respectively  well  knew. 
And  the  plaintiff  further  saith,  that  the  said  defendant  by 
means  of  the  premises  at  the  several  times  aforesaid,  falsely 
and  fraudulently  deceived  the  said  plaintiff  on  the  said  sale, 
and  in  manner  aforesaid,  and  thereby  induced  and  caused 
and  procured  the  plaintiff  to  purchase  the  said  messuage  or 
tenement  and  premises,  and  to  pay  to  the  defendant  a  much 
larger  sum  of  money,  to  wit,  by  the  sum  of  SOOi.,  than  he 
would  otherwise  have  paid  to  the  said  defendant  for  the 
purchase  of  the  said  messuage  or  tenement  and  premises 
aforesaid,  and  the  same  messuage  or  tenement  and  premises 
have  thereby  become  and  are  of  much  less  value  to  the  said 
plaiBtiff  than  they  would  otherwise  have  been,  and  the 
plaintiff  hath  lost  and  been  deprived  of  all  the  profits,  be- 
nefits and  advantages,  amounting  to  a  large  sum  of  money, 
to  wit,  the  sum  of  300/.,  which  he  otherwise  would  have 
*made,  derived  and  acquired  from  the  said  purchase  of  the 
said  messuage  or  tenement  and  premises,  and  bath  been  put 
to  great  trouble  and  expense,  to  wit,  to  the  amount  of  50/. 
io  and  about  such  purchase,  and  the   completion  of  the 
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1842.  samey  which  but  for  the  premises  aforesaid  he  would  not 
have  incurred  or  sustained^  to  the  damage,  &c.  Plea,  not 
guilty. 

The  issue  was  tried  before  Lord  Denman  C.J.  at  Guild- 
hall at  the  sittings  after  Michaelmas  term.  It  appeared 
that  the  defendant  had  become  possessed  of  the  premises  in 
question  as  administratrix  of  her  husband,  that  shortly  be- 
fore the  contract  of  sale  by  her  to  the  plaintiff,  who  was  an 
auctioneer,  he  had  been  employed  by  her  to  sell  the  pre- 
mises by  auction.  Printed  particulars  of  the  premises 
were  prepared  for  the  purpose  of  that  sale,  under  the  direc- 
tion and  with  the  approbation  of  Mr.  fVadeson,  who  was 
her  attorney  and  agent  for  the  disposal  of  the  premises.  In 
those  particulars  the  premises  were  described  as  let  to  Mr. 
Milk  at  the  rent  of  100/.  per  annum,  clear  of  rates  and 
taxes.  That  was  not  the  fact ;  in  truth  the  rates  and  taxes 
were  always  paid  by  defendant,  and  it  was  one  of  the  terms ,, 
of  the  demise,  that  they  should  be  so  paid  by  her.  The 
statements  of  the  particulars  of  the  premises  did  not  appear 
to  have  been  made  with  the  knowledge  of  the  defendant; 
and  Mr.TFa^e5oii,by  whose  direction  and  approbation  it  was 
made,  believed  it  to  be  correct.  The  premises  were  put 
up  for  sale  by  auction  and  bought  in.  The  plaintiff  shortly 
afterwards  agreed  with  Mr.  Wadeson  to  become  the  pur- 
chaser for  the  sum  of  600/.  The  difference  between  the 
supposed  and  true  rent  made  the  term  in  the  premises  worth 
only  470/.  instead  of  600/.  It  was  objected  on  the  part  of 
the  defendant  that  there  was  no  misrepresentation  at  all  by 
her  personally,  that  there  was  no  mala  fides  on  her  part, 
and  that  she  was  not  liable  for  a  misrepresentation  made  by 
Mr.  fVadeson,  even  if  he  wilfully  made  it,  which  he  did  not, 
as  he  made  the  representation  bona  fide,  believing  it  to  be 
true.  Lord  Denman  C.  J.  on  the  authority  of  Comfoot  v.* 
Fowke{a)t  nonsuited  the  plaintiff,  giving  him,  however, 
leave  to  move  to  enter  a  verdict  for  130/.     Leave  was  also 

(rt)  6  M.  &  W.  358. 
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reserved  to  bim  to  turn  the  facts  into  a  special  verdict  (a). 
A  rule  was  obtained  to  enter  a  verdict  for  the  plaintiff, 
against  which 

(a)  The  following  is  the  special  verdict  as  afterwards  settled.  A 
writ  of  error  has  heen  brought  upon  it. 

It  found,  <*  That  by  an  indenture  of  lease  duly  executed,  bearing 
date  the  95ih  day  of  December,  a.d.  1837,  the  Master,  Wardens,  Free- 
men and  Comraonulty  of  the  Mystery  of  Vintners  of  the  City  of  London, 
deiDised  to  the  defendant  the  messuage  and  premises  situate  and  being 
No.  5,  Foster  Lane,  in  the  city  of  London,  To  have  and  to  hold  the  same 
to  her  and  her  executors,  administrators  and  assigns,  for  the  period  of 
fifty- three  years  from  the  Raid  25ih  day  of  December,  subject  to  the 
rent  of  37/.  10<.  per  annum,  and  the  performance  of  certain  covenants 
in  the  same  indenture  contained:  And  further,  that  at  Christmas, 
A.D.  1835,  the  defendant  demised  the  said  messuage  and  premises 
comprised  in  the  said  lease  to  one  William  MilU^  to  hold  as  tenant 
from  year  to  year  on  the  same  terms  upon  which  one  Burrow  had 
before  and  until  that  time  held  them.  The  terms  upon  which  Burrow 
held  them  were  lOOL  a  year  rent,  the  rates  and  taxes,  amounting  to 
16/.  9s.  per  annum,  being  paid  by  the  defendant,  who  lived  in  the 
parish  in  which  the  said  messuage  and  premises  were  situate;  that  the 
said  William  Mills  two  or  three  times  paid  rent  to  the  defendant,  and 
sometimes  to  her  son  for  her.  That  the  plaintiff  is,  and  in  the  month 
of  May,  1837,  was,  an  auctioneer,  and  that  in  the  said  month  of  May, 
1837,  the  defendant  desired  one  Mr.  Wadaouy  who  then  was  and  is  an 
attorney,  and  whom  the  defendant  employed  as  her  attorney  in  the 
matter  of  sale  of  the  said  messuage  and  premises,  to  instruct  the  plain- 
tiff to  prepare  particulars  and  conditions  of  sale  for  the  sale  thereof 
by  auction.  That  the  defendant  referred  the  said  Mr.  Wadeson  for  in- 
formation to  one  Mr.  BatSy  who  had  a  lien  upon  the  said  premises,  and 
who  told  the  said  Mr.  Wadeson  that  the  rent  of  the  said  messuage  and 
premises  was  a  100/.  a  year;  that  the  said  Mr.  Wadeson  asked  no 
questions  about  the  tenant  paying  rates  and  taxes,  assuming  that  the 
tenant  did  so,  such  being  always  the  practice  in  London,  that  the  de- 
fendant did  not  in  any  way  further  interfere  in  the  matter:  That  the 
said  Mr.  Wadeson  gave  the  following  instructions  in  writing  to  the 
plaintiff  as  to  the  said  premises,  "  No.  3  (meaning  the  said  messuage 
aod  premises,  No.  3,  Foster  Lane),  is  in  the  occupation  of  a  yearly 
tenant,  Mr.  Mills,  at  100/.  a  year."  That  the  said  Mr.  Wadeson  did 
not  know  that  the  defendant  paid  the  rates  and  taxes.  That  the  said 
Mr.  Wadeson  never  described  the  said  premises  to  the  plaintiff  other- 
wise than  as  aforesaid,  and  never  described  them  as  clear  of  taxes,  or 
gave  him  any  authority  to  put  any  statement  to  thut  effect  into  the 
particulars.  That  the  plaintiff  prepared  a  particular  of  the  said  mes- 
laage  and  premises  for  sale  thereof  by  auction,  which  particular  was 
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Sir  F,  Pollock  A.  G.  and  Martin  shewed  cause  (a).     It 
is  said  that  this  case  is  identical  with  that  of  Cornfoot  ▼. 

as  follows:— <<  No.  3,  Foster  Lane.    Let  to  Mr.  MiUs^  as  tenant  from 
year  to  year,  clear  of  taxes  and  rates,  at  per  annum    .    £100    0 
at  the  rent  (besides  an  insurance  of  800/.)  per  annum      37  10 

Net  improved  rent  £69  10 

That  the  said  particular  was  seen  by  the  said  Mr.  TFac/efon,  who  did 
not  correct  it,  because  he  thought  it  true.  That  the  said  Mr.  Wadeton 
considered  it  the  plaintiff's  duty,  when  he  was  employed  to  make  out 
the  particulars,  to  go  and  survey  the  premises,  and  inquire  of  the  out- 
goings. That  the  said  messuage  and  premises  were  in  May,  1837, 
offered  for  sale  by  auction,  and  were  then  bought  in,  but  were  put  up 
again  for  sale  by  auction  in  November,  a.d.  1837,  when  the  sum  of 
600/.  was  offered  for  them,  and  the  plaintiff  bid  610/.  to  raise  the  bid- 
dings, and  they  were  bought  in  at  610/.  And  as  the  plaintiff  bad  pre- 
vented the  sale  at  600/.,  be  considered  himself  bound  to  take  them 
himself  at  that  price,  and  did  so.  That  an  assignment  from  the  de- 
fendant to  the  plaintiff  of  the  said  messuage  and  premises  was  pre- 
pared by  the  attorney  for  the  Vintners' Company;  and  the  plaintiff  paid 
600/.  to  the  defendant  for  the  purchase  of  the  said  messuage  and  pre- 
mises. That  the  said  assignment  was  a  certain  indenture  bearing  date 
the  16th  day  of  February,  1838,  between  the  said  defendant  of  the  one 
part  and  the  said  plaintiff  of  the  other  part,  and  duly  signed,  sealed 
and  delivered  by  the  defendant.  The  assignment  is  indorsed  upon  the 
said  indenture,  and  is  in  the  following  words.  This  indenture,  made  the 
11th  day  of  July,  a.d.  1838,  between  the  within  named  E.  Wilson  of 
the  one  part,  and  Thomas  Fuller,  of  Billiter  Street,  in  the  city  of 
London,  auctioneer,  of  the  other  part.  Whereas  the  said  T,  Fuller  hath 
contracted  with  the  said  E,  Wilson  for  the  absolute  purchase  from  her 
of  the  leasehold  messuage  or  tenement  and  premises  within  described, 
for  the  remainder  of  the  said  term  of  fifty-three  years,  granted  by  the 
within-written  indenture  of  lease,  for  the  price  or  sum  of  600/.  Now 
this  indenture  witnesseth,  that  in  pursuance  and  performance  of  such 
contract  and  agreement,  and  for  and  in  consideration  of  the  sum  of 
600/.  of  lawful  money  of  Great  Britain,  to  the  said  E.  Wilson  in  hand 
well  and  truly  paid  by  the  said  T,  Fuller  at  or  before  the  sealing  and 
delivery  of  these  presents,  the  receipt  of  which  said  sum  of  600/.  the 
said  E.  Wilson  doth  hereby  admit  and  acknowledge,  and  of  and  from 
the  same  and  every  part  thereof  doth  acquit,  relieve,  and  discharge 
the  said  T.  Fuller^  his  heirs,  executors  and  administrators,  for  ever  by 
these  presents,  she  the  said  E.  WiUon,  (by  and  with  the  license  and 


(a)    On  Wednesday,    January 
19th,  1848,  before  Lord  Dentnan 


C.  J.,    Patteson,    Coleridge   and 
Wighiman  Js. 
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Fowke{a),  if  so,  the  plaintiff  was  properly  nonsuited,  as  the 
authority  of  that  case  cannot  be  successfully  impeached. 

consent  of  the  Master  and  Wardens  of  the  within  named  mystery  of 
Vintners):  Hath  granted,  bargained,  sold,  assigned,  transferred  and  set 
over,  and  by  these  presents  doth  grant,  bargain,  sell,  assign,  transfer 
and  set  over,  unto  the  said  T.  Fuller^  his  executors,  administrators  and 
assigns,  all  and  singular  the  messuage  or  tenement,  and  all  and  singular 
other  tbe  premises  mentioned  and  comprised  in  and  demised  by  the 
within  written  indenture  of  lease,  with  their  and  every  of  their  rights, 
members  and  appurtenants.  And  all  the  estate,  right,  title,  interest 
term  of  years  yet  to  come  and  unexpired,  property,  profit,  claim  and 
demand  whatsoever,  legal  and  equitable,  of  her  the  said  E.  Wilson,  of, 
into,  and  out  of  the  said  premises,  and  every  part  thereof;  Together 
with  the  within-written  indenture  of  lease,  and  all  benefits  and  advan- 
tages thereof.  To  have  and  to  hold  the  said  messuage  or  tenement,  and 
all  and  singular  other  the  premises  hereinbefore  assigned,  or  intended 
so  to  be,  with  their  and  every  of  their  appurtenants,  unto  the  said  T, 
Fuller,  his  executors,  administrators  and  assigns,  henceforth  for  and 
during  all  the  rest,  residue,  and  remainder  now  to  come  and  unexpired 
of  tbe  aaid  term  of  fifty-three  years,  granted  by  the  within-written 
indenture  of  lease,  subject  nevertheless  to  the  payment  of  the  rent 
thereby  reserved,  and  to  the  performance  of  all  and  every  the  cove- 
nants and  agreements  therein  contained,  which  on  the  lessee's  or 
tenant's  part  are  or  ought  to  be  paid,  performed  and  kept,  for  or  in 
respect  uf  the  said  premises.  And  the  said  E.  Wilson  doth  for  herself, 
her  heits,  executors  and  administrators,  covenant,  promise  and  agree 
with  and  to  the  said  T,  Fuller,  his  executors,  administrators  and  as- 
signs, by  these  presents  in  manner  following,  that  is  to  say,  that  for 
and  notwithstanding  any  act,  deed,  matter  or  thing  whatsoever  by  the 
said  £.  Wilson,  or  any  person  or  persons  lawfully  or  equitably  claim- 
ing under  her  at  any  time  or  times  heretofore  made,  done  or  com- 
mitted to  the  contrary,  the  within-written  indenture  of  lease  now  at 
the  time  of  sealing  and  delivering  these  presents  is  a  good,  valid  and 
subsisting  lease  for  all  the  residue  of  the  said  term  of  fifty -three  years, 
and  in  nowise  merged,  forfeited,  surrendered,  assigned,  determined  or 
become  void  or  voidable,  or  otherwise  prejudicially  affected  or  incum- 
bered. That  from  the  time  of  the  aforesaid  demise  of  the  said  mes- 
suage and  premises  by  the  said  defendant  to  the  said  William  Mills, 
sod  until  the  time  of  the  aforesaid  assignment  of  the  same  to  tbe  said 
plaintiff*,  the  said  William  Mills  continued  and  was  yearly  tenant  of  the 
said  messuage  and  premises,  at  the  said  yearly  rent  of  100/.,  the  de- 
fendant paying  the  said  rates  and  taxes  pursuant  to  her  said  agreement 
io  that  behalf,  and  that  at  the  time  the  said  messuage  and  premises 
were  sold  and  assigned  as  aforesaid  to  the  said  plaintifii  the  same  were 

(«)  6  M.  &  W.  358. 
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1842.  That  case,  however,  goes  farther  than  this.  There  it  was 
held  that  the  defendant  was  liable  to  an  action  for  damages 
for  the  nonperformance  by  him  of  a  contract  which  he  had 
been  induced  to  enter  into  by  the  misrepresentation  of  the 
agent  of  the  plaintiff,  whom  the  plaintiff  had  employed  as 
such  agent,  to  negociate  the  contract.  Here  the  agent 
falls  into  an  error,  and,  though  the  plaintiff  may  have  been 
misled  by  it,  the  defendant  was  not  responsible  for  it.  It 
was  the  duty  of  the  plaintiff  to  ascertain  that  the  descrip- 
tion was  correct  before  he  completed  the  purchase;  Picker- 
ing  V.  Dowson{a).  The  representation  was  neither  false 
nor  fraudulent,  and  there  was  no  warranty.  It  must  be 
said,  on  the  other  side,  if  there  be  any  misrepresentation, 
though  erroneously  and  not  wilfully  made,  a  court  of  law 
must  infer  fraud.  It  is  incontestible  that  here  there  was 
no  moral  fraud,  or  fraud  in  fact.  In  all  the  cases  in  the 
books,  there  was  either  fraud  in  fact,  or  that  wilful  and 
knowing  assertion  of  an  untruth,  from  which  it  must  be  in- 
ferred. Without  such  fraud  there  is  no  cause  of  action; 
Pasley  v.  Freeman  {b),  Hay  craft  y.  Creasy  {c).  A  misrepre- 
sentation, known  to  be  so,  and  calculated  to  induce  another 
to  act  upon  it,  is  fraudulent;  Polhill  s.  Walter {d).  Faster  v. 
Charles  {e).     Here,' if  the  agent,  though  he  believed  his 

Btill  occupied  by  the  said  William  Mills,  by  virtue  of  the  said  demise 
and  upon  the  terms  aforesaid,  that  neither  the  plaintiff  nor  the  said 
Mr.  Wadeaon,  until  after  the  said  assignment  of  the  said  messuage  and 
premises  to  the  plaintiff,  and  the  payment  by  him  to  the  defendant  of 
the  said  sum  of  600/.,  knew  that  it  had  ever  been  agreed  to  between 
the  said  defendant  and  the  said  William  Mills  that  the  said  rates  and 
taxes  were  to  be  paid  by  the  said  defendant,  or  that  the  said  William 
Mills  was  entitled  to  have  the  same  paid  by  the  said  defendant,  and 
that,  at  the  time  of  the  said  assignment  and  of  the  payment  of  the  said 
sum  of  600/.  as  aforesaid,  the  plaintiff  believed  that  the  said  messuage 
and  premises  were  let  to  the  said  William  Mills  for  100/.  a  year,  clear 
of  rates  and  taxes.  That  in  May  the  reserved  bidding  was  900/.,  and 
in  November  600/.,  but  whether  or  not,  &c. 

(a)  4  Taunt.  779.  (d)  3  B.  &  Ad.  1 14. 

(6)  S  T.  R.  51.  (e)  6  Bing.  409;  7  Bing.  105; 

(r)  2  East,  P2.  ,S.  C.  4  M.  &  P.  61, 741. 
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Statement  to  be  true,  had  made  it  with  the  knowledge  of  1849. 
the  principal,  he  knowing  it  to  be  untrue,  that  might  have 
aoiounted  to  a  legal  fraud  in  the  principal;  Pilmore  v. 
Hood{a).  In  Freeman  v.  Baker(jb),  the  other  judges  con- 
curred with  Parke  J.  in  explaining  the  cases  on  this  subject, 
the  utmost  extent  of  which  is,  ''  that  if  a  person  states  what 
he  knows  to  be  untrue,  and  induces  another  to  act  upon 
it  to  his  prejudice,  a  fraud  in  law  is  committed.'* 

Lord  Abinger  C.  B.,  in  Cornfoot  v.  Fowke  (c),  dissented 
from  the  majority  of  the  Court,  but  the  judgment  of  that 
learned  judge  does  not  support  such  a  right  of  action  as  is 
here  contended  for.  Distinguishing  such  a  case  as  this 
from  that  before  him,  "  It  appears  to  me,"  said  his  lordship, 
**  that  nothing  can  be  more  plain  than  that  the  principal, 
though  not  bound  by  the  representation  of  his  agent,  cannot 
take  advantage  of  a  contract  made  under  the  false  represen- 
tation of  his  agent,"  but  bis  lordship  treats  it  as  a  very 
doubtful  question,  whether  an  action  of  deceit  could  be 
maintained  against  a  principal  for  a  false  statement  by  an 
agent,  who  in  making  it  exceeds  bis  authority.  The  posi- 
tion of  the  judgment  of  Parke  B.  agrees  with  the  authority 
of  Ooram  v.  Sweeting{d).  It  is  not  enough  that  a  repre- 
sentation is  untrue,  it  must  be  proved  to  have  been  fraudu- 
lently made.  In  the  judgment  of  Lord  Abinger  C.  B.  no 
difference  appears  to  be  made  between  a  warranty  and  a 
representation. 

Thesiger  and  Francillon  in  support  of  the  rule.  There 
was  a  concealment  and  a  false  representation,  by  which  the 
plaintiff  was  induced  to  enter  into  this  contract,  and  give  a 
larger  price  than  he  otherwise  would  have  done.  Wadeson 
was  an  agent  to  state  what  was  for  sale,  and  supposing  him 
to  have  bon&  fide  stated  the  amount  of  rent  he  believed  to 
be  paid  for  the  premises,  then  the  defendant  was    guilty 

(a)  5  Bing.  N.  S.  97;  S.C.  S      &  M.  446. 
Scott,  180.  (c)  6  M.  &  W.  358. 

(b)  5  B.  &  Ad.  805;  S.  C.  8  N.  (rf)  2  Saund.  «00  c,  note. 
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of  fraud  in  law^  in  not  putting  the  agent  in  possession  of 
this  fact,  viz.  the  payment  of  rates  by  her,  which  made  the 
statement  of  the  gross  amount  of  rent  an  untrue  statement 
of  the  real  annual  value  of  the  premises.  The  case  is  pre- 
cisely the  same  as  if  the  defendant  had  herself  made  the 
statement  of  the  rent;  but,  if  not,  the  defendant  is  liable 
for  the  material  misrepresentation  which  has  induced  the 
plaintiff  to  give  a  larger  sum  for  the  premises  than  he 
would  have  done,  and  which  increased  price  defendant  has 
received.  The  authorities  beginning  with  Pasley  v.  Free" 
man  {a)  are  distinguished  by  Lord  Jbinger  C.  B«  from  such 
cases  as  this,  in  which  the  defendant  seeks  to  derive  an  ad- 
vantage from  the  false  statement.  **  The  plaintiffs  in  those 
cases  sought  to  charge  a  party  with  damages,  for  stating  that 
which  he  believed  to  be  true,  though  he  did  not  know  it  to 
be  so,  in  answer  to  inquiries  made  by  the  plaintiff  respect* 
ing  the  credit  of  a  third  person.  There  the  defendant  had 
no  end  to  gain,  no  interest  in  the  event,  no  motive  to  de* 
ceive;  he  was  not  one  of  the  dramatis  personam  in  the  con- 
struction of  any  contract."  There  is  no  case  except  Corn- 
foot  V.  Fowke{b)  that  says,  where  there  is  an  interest  in 
making  an  untrue  statement,  that  an  action  will  not  lie, 
because  made  with  a  bon&  fide  belief  of  the  truth  of  it. 
\_Patteson  J.  There  is  a  common  case  of  the  representa- 
tion of  the  soundness  of  a  horse,  if  it  be  not  made  with  a 
knowledge  that  it  is  untrue,  would  an  action  lie?]  In  general 
where  such  representations  are  made,  they  amount  to  a  war- 
ranty, aud  it  is  settled  that  they  are  evidence  to  go  to  a  jury 
of  a  warranty,  and  the  question  does  not  appear  to  have 
arisen ;  and  it  is  submitted  that  an  action  would  lie  against 
the  vendor  if  he  represented  the  horse  to  be  sound,  though 
it  would  be  otherwise  if  he  made  a  bon&  fide  statement 
only  that  he  believed  the  horse  to  be  sound.  This  case 
differs  from  Cornfoot  v.Fowke{b)  in  this,  that  there  it  might 
be  contended  that  the  untrue  statement  had  not  that  rela- 


(o)  3T.  R.  5\. 


(b)  6  M.  &  W.  35«. 
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tion  to  the  subject-matter  of  the  contract  required  by  law        1843. 
in  order  to  afford  a  right  of  action.     What  is  really  sold 
here  is  the  reversion,  to  which  the  rent  is  incident,    luytnty 
▼.  Selby{a)  is  a  direct  authority  that  an  action  is  maintain- 
able for  a  false  representation  of  the  amount  of  rent  by  the 
▼endor  of  a  house.     In  Dobell  v.  Stevens{b),  Lord  Tenter^ 
den  C.J.  cited  that  case  as  an  authority  that  an  action  would 
lie  for  a  fraudulent  or  deceitful  representation^  though  not 
incorporated  or  repeated  in  the  written  agreement  or  convey- 
ance afterwards  executed  by  the  parties.    On  one  branch  of 
the  question  this  case  is  conclusive,  that  this  is  a  represen- 
tation, having  such  a  relation  to  the  subject-matter  of  the 
contract  as  to  give  a  right  of  action,  if  made  fraudulently. 
On  the  other  branch  of  the  question — whether  the  principal 
is  responsible  for  the  acts  of  his  agent,  Mayhew  y.Eames{c)t 
Willis  v.  Bank  of  England {d)^  Schneider  v.  Heath(e),  are 
direct  authorities  for  this  position,  that  in  such  a  case  as 
this,  the  knowledge  of  the  principal  is  the  knowledge  of  the 
agent,  and,  if  so,  the  agent  made  a  statement  which  civiliter 
he  must  be  considered  to  have  made  with  a  knowledge  of 
its  untruth,  which  it  is  not  disputed  is  sufficient  to  found  an 
action  for  a  deceit.     In  Schneider  v.  Heath^e),  too.  Sir  J. 
Mansfield  C.  J.  held  it  to  be  evidence  of  fraud  to  make  an 
untrue  statement  of  a  fact  without  the  actual  knowledge  of 
its  truth  or  untruth.    The  majority  of  the  judges  in  Cornfoot 
y,Foake{/)  appear  to  have  considered  (g)  that  the  principal 
would  be  liable  for  a  false  statement  by  an  agent  fraudu- 
lenty  made,  they  differing  from  Lord  Abinger  C.  B.  only  on 
the  question  as  to  what  in  a  civil  action  is  evidence  of  fraud. 

Cur»  adv.  vulL 

(a)  9  Ld.  Raym.  1118;  5.  C.  1  (J)  4  A.&  £.  21;  5.C.  5  N.  & 

Salk.  211;  nom.  Buney  v.  iSe%,  M.  47& 

The  qaestion  was  on  the  record.  (e)  3  Camp.  506. 

(6)  3  B.  &  C.  623;  &  C.  5  D.  (/)  6  M.  &  W.  358. 

ft  R.  490.  (g)  See  per  Farke  B.  remarking 

(c)  3  B.  &  C.  601  \  S.C.  S  D.  on  the  case  of  Hem  v.  Nichols^  1 

&  R.  484.  Salk.  289. 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — '^rhe  facts  of  this  case,  which  was  tried  before  me  at 
Guildhall,  when  divested  of  some  unimportant  particulars, 
stand  thus.  Defendant,  being  the  owner  of  a  house  In  the 
city,  employed  her  attorney  to  pat  it  in  a  course  of  being 
sold  by  auction.  He  described  it  to  the  auctioneer  as 
being  free  from  rates  and  taxes,  and  it  was  bought  by  plain- 
tiff, on  that  representation,  for  600/.  It  was  in  fact  subject 
to  rates  and  taxes  amounting  to  above  l6/..  on  a  rent  of 
100/.,  and  would  have  been  sold  for  no  more  than  470/.  if 
that  representation  had  not  been  made.  Plaintiff  brought 
an  action  for  this  difference  in  price* 

It  was  an  action  on  the  case  for  a  fraudulent  misrepre- 
sentation of  the  value  of  the  house;  but  defendant  had 
made  no  representation  at  all,  and  her  attorney,  who  made 
it.  did  not  know  it  to  be  false. 

On  these  facts  it  was  assumed  at  the  trial  that  the  recent 
case  of  Comfoot  y,Fowke{a)  was  directly  in  point,  on  which 
supposition  I  thought  myself  bound  by  the  authority  of  the 
Court  of  Exchequer  to  direct  a  nonsuit,  allowing  plaintiff 
to  move  for  a  verdict.  It  now  likewise  appears  to  the 
Court,  that  in  one  point  of  view  that  case  is  a  direct  autho* 
rity  bearing  on  the  present,  though  the  facts  of  the  two  are 
not  in  all  respects  entirely  similar.  For  it  was  there 
holden,  by  three  of  the  learned  barons,  in  opposition  to  the 
opinion  of  Lord  Abinger^  that  the  plea  of  fraud  was  not 
sustained,  because  plaintiff  had  made  no  representation 
and  plaintiff's  agent  did  not  know  his  own  representation 
to  be  false.  If  this  be  correct  as  to  a  plea  of  fraud,  neither 
can  the  action  for  deceit  lie  under  the  same  circumstances. 

Lord  Ahinger  maintained,  and  surely  not  without  reason, 
that  there  was  some  moral  fraud  in  the  conduct  of  both, 
the  principal  concealing  a  fact  which  made  his  house  utterly 
unfit  for  the  purpose  for  which  he  was  letting  it,  the  agent 
making  a  statement,  which  of  course  he  could  not  know  to 
be  true  even  if  he  believed  it. 


(a)  6  M.  &  W.  358. 
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We  do  not,  however,  take  this  ground;  we  adopt  the 
other  proposition  of  the  chief  baron,  viz.  that,  whether  there 
was  moral  fraud  or  not,  if  the  purchaser  was  actually  de- 
ceived in  his  bargain,  the  law  will  relieve  him  from  it. 

We  think  the  principal  and  his  agent  are  for  this  purpose 
completely  identified,  and  that  the  question  is  not,  what  was 
passing  in  the  mind  of  either,  but  whether  the  purchaser 
was  in  fact  deceived  by  them,  or  either  of  them. 

In  the  present  case,  the  agent  was  not  indeed  instructed 
to  make  any  representation  specifically  on  the  subject  of 
rates  and  taxes,  but  he  could  not  sell  the  house  without 
describing  it,  and  he  described  it  untruly  in  an  essential 
point.     He  said,  in  effect, ''  I  sell  you  an  annuity  of  100/.," 
when  he  was  selling  an  annuity  of  84/.  only.     By  this  false 
statement  plaintiff  was  induced  to  part  with  his  money  to 
defendant,  who  cannot  be  allowed  to  retain  it.    The  conse- 
quence is,  that  the  rule  for  setting  aside  the  nonsuit,  which 
proceeded  on  the  authority  of  that  decision,  must  be  made 
absolute. 
G.  Rule  absolute. 
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Mbrchant  V.  Frankis. 

(jfRAY  moved  for  a  rule  to  shew  cause  why  the  defendant 
should  not  be  discharged  out  of  the  custody  of  the  sheriff  of 
Gloucestershire.  The  defendant  had  been  taken  in  execu- 
tion by  a  writ  of  ca.  sa.,  which  was  afterwards  set  aside  for 
irregularity.  He  was  thereupon  taken  again  on  another 
ca.  sa.,  founded  directly  on  the  same  judgment.  He  ad- 
mited  that  M'Cormick  v.  Mellon  {a)  was  an  authority  that 
an  arrest  on  a  ca.  sa.,  afterwards  set  aside  for  irregularity, 
was  no  satisfaction  of  the  judgment;  but  he  contended, 
that  there  was  no  precedent  for  the  suing  out  a  fresh  writ 
directly  on  the  same  judgment,  the  usual  course  being  to 
proceed  by  scire  facias  or  action  on  the  judgment. 

(a)   IC.  M.  &  P.  525. 


Saturday^ 
AprU  leih. 

If  a  writ  of  ca. 
sa.  is  set  aside 
for  irregularity, 
the  plaintiff  is 
not  bound  to 
proceed  by 
scire  facias  or 
action  on  the 
judgment,  but 
may  at  once 
take  the  de- 
fendant again 
on  a  fresh  writ 
of  ca.  sa. 
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Per  Curiam(ii). — There  is  no  doubt  that  the  plaintiff  may 
also  sue  out  a  new  writ  of  execution  (6). 

6.  Rule  refused. 


(fl)  Lord  DenmanC.J.,  Fatte- 
iOJiy  Willianu  aod  Wightman  Js. 


(6)  See  Collifa  v.  Beaumont^  2 
P.  &  D.  363. 
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The  Queen  v.  The  Churchwardens  and  Overseers  of 

WedMiday,  Vange. 

April  9,7  th. 

In  1621  one-    BY  a  poor  rate,  allowed  in  March.  1841,  for  the  parish  of 

tain  lands  in     ^^^%^»  >"  Essex,  W.  Hilton  was  assessed  as  follows : 

an  island 
were  convey- 
ed to  C.y  in 
consideration 
of  his  inclos- 
ing and  de- 
fending the 
whole  island 
against  the 

of  the  Thames.  On  appeal  by  the  said  Hilton  to  the  ensuing  quarter  ses- 

The  lands  so     gjons  for  the  county,  the  sessions  amended  the  rate  by 

conveyed  are  ^  ■"  "^ 

called  *<  third    altering  four  of  the  above  columns  as  follows : 

acre  lands," 

and  the  other 

lands  the 

«  free  lands." 

By  S3  Geo.  3, 

C.S1,  for  the 

more  effecta- 

ing  the  island,  subject  to  the  opinion  of  this  Court  on  the  following  case : 

commissioners 

were  empowered  to  tax  the  owners  and  occapiers  of  "  third  acre  lands"  to  their  fiiU 

amount,  and,  if  the  sum  raised  therefrom  should  be  insufficient,  then  to  tax  the  ''  free 

lands." 

On  appeal  against  a  poor  rate,  assessed  upon  an  owner  of  a  farm  consisting  of"  third 
acre  lands,''  the  sessions  granted  a  case,  stating  that  the  island  formed  part  of  several 
parishes,  that  the  embankment  tax  raised  from  the  appellant  and  other  persons  to  whom 
**  third  acre  lands"  had  passed,  had  for  several  years  been  equal  to  the  rack  rent  or 
full  annual  value  of  those  lands,  that  the  appellant  paid  nothing  fur  the  purchase  of  the 
farm,  and  that  the  sum  raised  from  him  for  the  current  and  preceding  years  was  193/. 

The  case  submitted  to  this  Court  the  following  question : — *'  Whether  the  said  sum 
of  ISS/.  ought  to  be  deducted  from  the  assumed  gross  rental,  in  estimating  the  annual 
or  rateable  value  of  the  farm,  in  assessing  the  appellant  to  the  poor  rate?  " 

Heldf  that  there  was  a  beneficial  occupation  by  the  appellant,  and  that  the  said  sum 
of  12S/.  ought  not  to  be  so  deducted. 


Name  of  Owner. 

Batimatcd  Extent. 

RateaUe  Valve. 

Rate  at  la.  e&  In 
the  Poond. 

William  Hilton 

A.       a.     p. 

108     0     0 

£.    •.     d. 
0     0     0 

£.    U      d. 
0      0      0 
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The  appellant  was  the  owner  and  occupier  of  the  pro-         1849. 
perty  for  which  he  was  assessed,  being  a  farm  called  "  Scar    m/^^^"^ 
House,"  lying  in  that  part  of  the  parish  of  Vange  which  is  9. 

situate  in  Canvey  Island.     This  island  contains  altogether  '^^^^ 
about  4000  acres,  and  is  situate  in  and  forms  detached     of  Vanob. 
parts  of  the  parishes  of  Vange  and  eight  others.     A  con- 
siderable portion  of  the  lands  of  the  island  are  called  and 
known    by  the   name   of  "  third   acre"  lands,    of  which 
description  the  farm  before  mentioned  entirely  consists. 

In  the  year  1621  Sir  Henry  Appleion  and  others,  being 
the  owners  of  certain  lands  lying  in  Canvey  island,  which  ' 
lands  were  at  every  spring  tide  overflowed  by  the  river 
Thames,  by  indenture  dated  9th  April,  1621,  contracted 
and  agreed  with  Jocu  Cropenbergh  for  the  inning,  inclosing 
and  fencing  of  all  the  grounds  in  the  island,  and  the  same, 
at  his  own  proper  costs  and  charges,  maintaining  and  keep- 
ing  from  all  inundations  and  overflowing  of  the  said  river 
Thames  for  ever.  And  it  was  in  and  by  the  said  indenture 
covenanted  and  agreed  that  the  said  Joas  Cropenbergh,  in 
consideration  thereof  and  of  his  great  pains,  hazard  and 
charge  in  and  about  the  inning  and  fencing  of  the  said 
grounds  from  the  inundation  and  overflowing  of  the  said 
waters,  should  have  and  enjoy  to  him  and  his  heirs,  in  fee 
simple  for  ever,  one  full  third  part  of  all  and  singular  the 
lands  of  the  said  parties,  situate  in  the  said  island. 

Joas  Cropenbergh  having  inned,  gained,  recovered  and 
fenced  the  lands  of  the  island,  the  said  indenture  was,  in 
Hilary  term,  1622,  by  consent  of  all  parties  thereto,  made 
a  decree  of  the  Court  of  Chancery,  and  the  third  part  of 
all  the  same  lands  so  inned  was  thereby  decreed  and  esta- 
blished to  Joas  Cropenbergh,  his  heirs  and  assigns,  for 
ever,  upon  the  conditions  in  the  said  indenture  mentioned. 

The  lands  thus  vested  in  Joas  Cropenbergh,  his  heirs  and 
assigns,  were  and  are  called  the  "  third  acre"  lands,  and 
are  known  by  that  name.  And  the  farm  before  mentioned, 
belonging  to  and  occupied  by  appellant,  comprises  a  part 
thereof.     Those  lands  which  remained  in  Sir  H.  Appleion 
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1842.         and  Other  persons^  were  and  are  called  the  "  free"  lands  ; 

,^X^       and  those  lands  M'hich  have  been  since  the  embankment  of 

u.  the  island  recovered  at  different  times  from  the  sea,  by  dif- 

The  Church-    fgrent  individual  proprietors,  are  called  "  outsands." 
wardens,  &c.         ^  *!    '  ..,.**.. 

of  Vamoe.         By  statute  32  Geo.  3,  c.  31,  intituled  "  An  Act  for  more 

effectually  embanking,  draining,  and  otherwise  improving 
the  island  of  Canvey,  in  the  county  of  Essex/'  (and  which 
is  declared  a  public  act,)  certain  commissioners  therein 
named,  and  they  and  their  successors  to  be  appointed  as  in 
the  said  act  is  mentioned,  were  thereby  directed  and  re- 
quired, from  time  to  time  and  at  all  times  thereafter,  to 
support  or  build,  raise,  strengthen  and  maintain,  the  walls 
and  banks,  and  other  works  of  drainage,  then  standing  and 
being  in  the  island  (except  such  as  were  erected  and  made 
around  those  parts  called  the  **  outsands*'),  and  to  make 
and  erect  such  other  walls  and  banks,  sluices  and  tunnels, 
and  to  cut  such  other  drains  in,  upon,  through  and  over 
the  island  (except  as  aforesaid),  as  should  be  necessary  for 
the  more  effectually  protecting,  preserving  and  draining  of 
the  island,  and  all  such  walls,  banks,  drains,  sluices,  tunnels 
and  other  works,  from  time  to  time  to  repair,  support, 
maintain,  work,  cleanse  and  use  in  such  a  manner  as  the 
commissioners  should  direct  and  appoint. 

The  act  then  gave  the  commissioners  power  for  the 
above  purposes,  from  time  to  time  and  at  all  times  there- 
after, to  tax  and  charge  the  owners  or  occupiers  of  the 
**  third  acre"  lands  to  the  full  annual  rent  or  value  of 
such  lands  respectively  (if  necessary).  And  the  commis- 
sioners were  by  the  act  further  empowered  (if  the  monies 
to  be  raised  upon  the  owners  or  occupiers  of  the  *'  third 
acre"  lands  should  not  amount  to  the  sums  which  the  exi- 
gencies of  the  several  years  might  require),  to  supply  such 
deficiency  by  taxing  and  assessing  the  several  other  lands 
within  the  island  (except  the  "  outsands"). 

Since  the  passing  of  the  act,  the  several  works  therein 
mentioned  have  been  and  are  vested  in  the  commissioners 
and  their  successors  for  the  purposes  of  the  act,  and  they 
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iuve,  in  the  exercise  of  the  powers  given  them  by  the  act, 
repaired  and  kept  in  repair  the  walls,  embankments,  and 
other  works  mentioned  in  the  act,  and  have  in  three  recent 
years  (viz.  in  years  1837,  1838  and  1839),  in  consequence  ^^^m  fee" 
of  the  proceeds  of  the  "  third  acre"  lands  being  insuffi-  of  Vamoe, 
cient  for  the  exigencies  of  those  years,  and  in  pursuance  of 
such  powers,  assessed  and  raised  certain  sums  of  money  on 
the  *'  free*'  lands  to  supply  such  deficiency.  The  whole 
of  the  sums  assessed  and  raised  by  the  commissioners  are 
applied  generally  to  the  repair  of  the  whole  of  the  works 
vested  in  the  commissioners,  and  no  sum  assessed  and 
raised  upon  any  particular  portion  of  land  is  applied  to  any 
particular  portion  of  the  works.  There  are  no  more  or 
other  **  third  acre**  lands  within  the  parish  of  Vange,  than 
the  farm  before  mentioned.  The  other  land  in  the  island, 
situate  within  Vange  parish,  consists  of  ''free"  land.  The 
appellant  paid  nothing  for  the  purchase  of  the  *^  Scar 
House"  farm,  which  he  has  occupied  as  the  owner  thereof, 
subject  to  the  liabilities  imposed  on  it  by  the  above  men- 
tioned decree  and  act  of  parliament.  The  quantity  or 
extent  of  which  the  ''  Scar  House"  farm  was  estimated  in 
the  original  assessment,  includes  the  portion  occupied  by 
that  part  of  the  sea  wall  or  embankment  vested  in  the  com- 
missioners, which  is  contiguous,  and  upon  which  the  farm 
is  abutting.  And  the  extent  at  which  the  same  farm  is 
estimated  in  the  rate,  as  amended  by  the  sessions,  is  the 
extent  of  that  portion  which  belongs  to  and  is  occupied  by 
the  appellant,  exclusive  of  the  same  sea  walls,  embankments 
and  other  works,  vested  in  the  commissioners. 

For  several  years  since,  the  sums  assessed  and  raised  by 
the  commissioners  upon  the  *'  third  acre"  lands,  for  the 
purposes  of  the  act,  have  been  equal  to  the  rack  rent  or 
full  annual  value  of  those  lands,  and  the  sum  which  has 
been  assessed  upon  and  paid  by  the  appellant,  in  respect 
of  the  '*  Scar  House"  farm,  has  been  for  the  current  and 
preceding  years  123/.  per  annum. 

The  annual  outlay  and  expenditure  in  and  about  the 
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1849.        repair  and  maintenance  of  the  8ea  walU^  embankments*  and 
other  works  mentioned  in  the  act,  has  been  and  is  an  ex- 
pence  necessary  to  maintain  the  lands  within  the  island  in 
wanSn8*&*"    *  *^*^^  ^  command  any  rent  from  a  tenant,  or  to  be  capable 
of  Vaxge.     of  occupation  for  any  purpose  by  the  owner. 

No  deduction  whatever  is  made  to  appellant  in  the  rate 
appealed  against  in  respect  of  the  sea  wall  rate  or  embank- 
ment tax  paid  by  him  as  aforesaid. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  said  sum  of  123/.  so  assessed  upon  and  paid  by  the 
appellant,  ought  to  be  deducted  from  the  assumed  **  gross 
rental,''  in  estimating  the  **  annual"  or  **  rateable"  value  of 
the  same  farm  and  lands,  in  assessing  appellant  to  the 
poor's  rate. 

Sir  W.  W.  Follett  S.  G.,  Knoxy  Ryland  and  W.  H. 
Watson,  in  support  of  the  order  of  sessions  (a).  The  order 
of  sessions  is  right,  for  the  appellant  had  no  beneficial 
occupation  of  the  land  rated.  He  is  charged  annually  with 
a  tax  or  rate  equal  to  the  ''  rack  rent  or  full  annual  value." 
This  is  found  in  terms  by  the  case.  The  whole  value  of 
the  land  has  been  taken  by  an  act  of  parliament,  and  applied 
to  purposes  of  a  public  nature. 

2.  If  there  is  any  beneficial  occupation,  the  yearly  pay- 
ment of  123/.  for  the  sea  wall  must  be  deducted  from  any 
rent  which  it  may  be  supposed  the  land  would  let  for.  It 
is  found  that  the  payment  for  the  sea  wall  is  necessary  to 
maintain  the  land  in  a  state  to  command  any  rent  That 
payment  therefore  is  a  deduction  which  must  be  allowed 
under  the  provisions  of  the  parochial  assessment  act,  (6  & 
7  Will.  4,  c.  96,  s.  ]).  Even  before  that  act  it  was  held  in 
Rex  V.  Adames{b)  that  a  sewer's  rate,  imposed  to  protect 
land  from  the  sea,  must  be  deducted  from  the  rateable  value 
of  the  land,  although  the  tax  was  a  landlord's  tax.    The 

(a)  Before  Lord  Denman  C.  J.,  (6)  4  B.  &  Ad.  61 ;  5.  G.  1  N. 

Patteion,  William    and    Wight-      &  M.  662. 
iJs. 


The  Queen 


EASTER  TERM,    V  VICT.  479 

poor  rate  will  not  suffer  from  the  allowance  of  the  whole         1849. 

sum  paid  for  the  sea  wall  by  the  owner  of  third  acre  lauds, 

for  the  other  lands  which  pay  nothing  to  the  sea  wall  are  v, 

by  their  exemption  enabled  to  contribute  more  to  the  poor    "JJlfpd^n"  &^ 

rate.  of  Vadge. 

It  may  be  said  the  sum  of  123/.  is  in  the  nature  of  rent 
paid  by  the  appellant  to  the  commissioners  as  landlords. 
But  it  is  clear  from  the  case  that  he  is  not  tenant,  but  an 
owner  in  fee,  who  is  compelled  to  pay  the  above  sum  as  an 
expense  necessary  to  the  safe  occupation  of  his  property. 

Erie,  James  and  Marsh  contrsi.  The  appellant  has  a 
beneficial  occupation.  The  profits  of  his  land  are  not 
applied  to  a  public  purpose,  or,  if  the  repair  of  the  sea  wall 
is  to  be  deemed  a  public  purpose,  still  it  does  not  necessarily 
absorb  the  whole  profits,  so  as  to  leave  no  beneficial  occu- 
pation to  the  owner.  For,  although  in  the  present  state  of 
things  the  sum  paid  by  him  for  the  sea  wall  does  now 
absorb  the  whole  rent,  yet  if  at  any  time  the  rent  were  to 
rise,  or  the  expense  of  the  sea  wall  to  be  diminished,  there 
would  then  be  a  surplus  rent  accruing  to  him. 

It  is  said  that  the  expense  of  the  wall  is  an  expense 
necessary  to  maintain  the  appellant's  land  in  a  state  to  com- 
mand the  rent.  But(a)  no  part  of  this  expense  is  either  ''a 
usual  tenant's  rate  or  tax"  or  ^*  necessary  to  maintain  it  in  a 
state  to  command  rent/'  within  the  terms  of  the  parochial 
assessment  act.  By  virtue  of  a  private  agreement,  subse- 
quently confirmed  by  a  decree  of  the  Court  of  Chancery 
and  an  act  of  parliament,  the  purchaser  of  the  third  acre 
lands,  instead  of  paying  down  the  purchase  money  at  once, 
bound  himself  to  pay,  year  by  year,  the  coutingent  expense 
•f  keeping  up  the  sea  wall  for  the  whole  island.  The  ap- 
pellant, who  derives  his  title  from  the  purchaser,  continues 
to  pay  this  expense,  not  because  the  wall  protects  his  land, 

(a)  Section  87  of  the  local  act  to  reimburse  themselves  out  of 
enabled  tenants  at  rack  rent,  who  the  rent  to  become  due  to  their 
should  pay  the  wall  ''rate  or  tax,"      landlords. 
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1843.         or  for  the  purpose  of  maintaining  it  in  a  condition  to  com- 

^'^^^^^'^^       mand  rent,  but  he  pays  it  as  a  sort  of  rent  charge  or  service, 

e  ^"^EEJx     .^  consideration  of  which  he  holds  the  land.     The  case 

Tlie  Chnrch-   >vould  be  the  same  in  principle  if  the  appellant  had  bound 

ofVANOE. '    himself  to  repair  houses  in  London,  or  to  do  any  other 

matter  irrespective  of  the  land  in  question.     Suppose  that 

by  some  phenomenon  of  nature,  either  by  the  river  receding 

partially,  or  by  the  upheaving  of  the  third  acre  lands  alone, 

the  sea  vi'all  were  to  become  entirely  unnecessary  for  them, 

but  continued    to  be  necessary  for  the  protection  of  the 

other  lands  in  the  island,  the  appellant  would  still  be  bound 

to  pay  the  charge.     This  shews  that  the  charge  has  nothing 

to  do  with  the  exigencies  of  the  appellant's  own  land ;  and 

distinguishes  the  present  case  from  Rex  v.  Adames(a),  if 

that  case  can  be  considered  law  since  the  passing  of  the 

parochial  assessment  act. 

Another  mode,  in  which  it  may  be  shewn  that  the  appel- 
lant is  liable  to  the  whole  poor  rate,  is  to  consider  the 
appellant  as  tenant  instead  of  owner,  and  to  consider  the 
sum  of  123/.  as  the  rent  which  he  pays  to  the  sea  wall  as 
his  landlord. 

Even  if  any  part  of  the  sum  of  123/.  can  be  deemed  paid 
for  the  protection  of  the  appellant's  land,  so  as  to  entitle 
him  to  make  a  deduction  from  its  rateable  value  on  that 
account,  still  only  one  third  of  that  sum  can  be  deducted,  for 
the  other  two  thirds  of  the  sum  are  paid  for  the  benefit  of 
the  free  lands,  which  constituted  two  thirds  of  the  island. 

It  is  said  the  poor  rate  will  lose  nothing  by  allowing  the 
third  acre  lands  their  expenses  of  the  sea  wall,  because 
these  lands,  by  taking  upon  themselves  the  whole  of  such 
expenses,  enable  the  free  lands  to  contribute  the  more  to 
the  poor  rate.  But  the  island  is  not  one  purish,  nor  does 
it  appear  that  in  each  parish,  separately,  the  third  acre  is  to 
the  free  lands  in  the  proportion  of  one  to  two.  Suppose 
all  the  third  acre  land  were  in  the  parish  of  Vange,  how 
would  the  improved  rateability  of  the  free  lands  generally 

(a)  4  B.  &  Ad.  61 ;  5.  C.  1  N.  &  M.  662. 
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throughout  the  island,  compensate  the  poor  rate  of  that         1842. 

parish  for  the  immunity  of  third  acre  land  ?  m/^^T^"^ 

Tile  QoEEM 

V, 

Cur.  adv.  vult.        The  Charch- 
wardens,  &c. 
of  Vamge. 

Lord  Den  MAN  C.J.,  in  the  Trinity  term  following  (May 
28th,)  delivered  the  judgment  of  the  Court  as  follows  : — 
This  was  an  appeal  against  a  poor  rate  for  the  parish  of 
Vange,  in  the  island  of  Canvey,  in  the  county  of  Essex, 
wherein  the  appellant  was  assessed  as  the  owner  and  occu- 
pier of  "  a  house,  premises  and  laud,"  in  the  sum  of  128/. 
The  sessions  relieved  the  appellant  by  striking  out  the 
whole  amount  from  the  assessment,  subject  to  the  opinion 
of  this  Court  upon  the  following  case : — 

In  the  year  1621,  Sir  Henry  Appleton  and  others  con- 
veyed to  one  J.Cropenbergh  one  third  of  their  lands,  situate 
in  the  said  island,  in  fee,  in  consideration  of  his  defending 
the  same  against  the  waters  of  the  river  Thames.  The 
lands  then  so  vested  in  J,  Cropenbergh  were  and  are  called 
**  the  third  acre  lands,**  and  the  premises  for  which  the 
appellant  is  assessed  form  a  portion  of  those  lands.  By 
the  statute  32  Oeo.  3,  c.  31,  for  more  effectually  embank- 
ing, 8lc.  the  said  island  of  Canvey,  certain  commissioners 
were  appointed  and  empowered  to  do  such  acts  as  to  them 
might  seem  right  from  time  to  time,  and  necessary  to  pro- 
tect the  said  island.  The  said  commissioners  were  further 
empowered  to  tax  the  owners  and  occupiers  of  the  **  third 
acre  lands,**  to  the  full  amount  of  the  annual  rent  or  value 
of  the  same;  and  also,  if  the  monies  raised  therefrom 
should  be  insufficient,  to  tax  other  lands.  The  appellant 
paid  nothing  for  the  purchase  of  the  said  premises,  but 
holds  them  as  owner,  subject  to  the  liabilities  aforesaid. 
The  case  then  states  that  for  several  years  the  sums  raised 
on  the  "  third  acre  lands"  for  the  purposes  of  the  act 
have  been  equal  to  the  rack  rent  or  full  annual  value  of 
those  lands,  and  the  sum  assessed  upon  and  paid  by  the 

VOL.  11. — G.  D.  K  K 
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1842.         appellant  in  respect  of  the  said  premises  has  beeD,  for  the 
Jjl^*'^^'^      current  and  preceding  years,  123/.  per  annum* 

V,  The  question  thus  presented   for  our  consideration  is, 

ward       &      ^''®^'^®^  ^^^  occupation  of  the  premises  by  the  appellant 
of  Vangb.     be  such  as  to  make  him  liable  to  the  rate ; — a  question  of 
some  difficulty  undoubtedly,  and  which  is  usually  expressed 
to  be,  whether  the  occupation  be  beneficial.    The  distinc- 
tions in  many  of  the  cases  upon  this  subject  are  certainly 
very  fine,  and,  except  the  subject  immediately  under  con- 
sideration requires  it,  we  do  not  know  that  it  is  useful  to 
enter  into  a  minute  examination  of  them.     This  question 
of  beneficial  occupation,  moreover,  has  been  frequently  be- 
fore the  Court ;  and  at  no  distant  time  we  had  occasion  to 
comment  upon  the  import  and  meaning  of  the  expression : 
see  the  case  of  The  Governors  of  Bristol  Poor  v.  Wait  (a). 
We  will  only  here  again  observe,  that  ''  beneficial  '*  and 
"  profitable,"  in  the  ordinary  sense  of  the  words,  are  not  con- 
vertible terms ;  that  a  party  holding  property,  in  its  nature 
rateable,  is  not  discharged  from  his  legal  liability  because 
he  does  it  at  a  loss.    Suppose  a  farmer  to  be  able  to  prove 
that  he  was  holding  his  farm  at  any  assignable  amount  of 
loss,  would  that  constitute  an  exemption  from  the  poor 
rate?     It  is  unnecessary,  however,   to   put  hypothetical 
cases :  Rex  v.  Parrot  (jb)  is  the  case.    The  unprofitable  and 
losing  occupation  (expressly  so  found)  of  a  coal  mine,  was 
held  to  create  no  exemption,  because  a  coal  mine  is,  by 
the  statute  of  £/tz.,  eo  nomine  made  rateable.     In  the 
present  instance  the  subject  of  the  rate  is  of  the  same 
description,  '*  house   and  lands,"  and   therefore  directly 
within  the  statute.     What  then  is  to  exempt  this  property 
from  rateability  ?     The  answer  is,  because  it  yields  no  pro* 
fit  to  the  owner,  the  appellant.     Suppose,  however,  the 
premises  to  be  let  to  a  tenant  at  the  rent  of  123/.  per 
annum,  the  sum  at  which  the  sessions  seemed  to  think,  if 
rateable  at  all,  that  they  ought  to  be  assessed ;  it  seems 

(a)  5  A.  &  £.  1 ;  5.  C.  6  N.  &  M.  383.  (6)  5  T.  R.  593. 
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to  be  clear  that  in  such  case  the  tenant  would  be  rateable        i849. 
for  such  occupation.  Again,  suppose  that  instead  of  having    J^^'X^^ 
paid  nothing  for  it,  and  taking  it  as  he  has  with  the  incum-  «. 

brance,  he  had  purchased  it,  and  left  the  whole  purchase  '^^^^^ 
money  unpaid,  but  secured  by  mortgage  upon  the  pro-  ofVANOi. 
perty,  in  what  respect  would  that  charge  have  differed 
from  the  present?  Yet  in  the  case  lastly  supposed,  he 
surely  would  have  been  rateable.  The  case  of  Rex  v. 
Jdames  (a),  which  was  quoted  in  argument  in  support  of 
the  rate,  was  one  of  comparative  amount  of  assessment, 
whether  property  A.  was  fairly  rated  in  respect  of  property 
B.;  but  there  was  no  question,  as  here,  of  abstract  rate- 
ability. 

Upon  the  whole  we  are  of  opinion  "that  the  said  sum  of 
\23l,  ought  not  to  be  deducted  from  the  assumed  gross 
rental  in  assessing  this  appellant" 

D.  Order  of  Sessions  quashed, 

(o)  4  B.  &  Ad.  61;  S.C.  1  N.  &  M.  662. 


Elizabeth  Hedlby  v.  Bainbridoe  (fr). 

Assumpsit  by  the  plaintiff  as  payee  of  a  promissory  One  partner  of 

note  for  600/.  against  the  defendant,  the  maker,  with  counts  *  ^"°  °f  *^" 

®  '  '  torneys  has  no 

for  money  lent  and  on  an  account  stated.     Pleas,  to  the  authority  to 

first  count,  that  the  defendant  did  not  make  the  note;  to  the  ^jsorynotein 

others,  non-assumpsit.     At  the  trial  before  Rol/e  B.  at  the  the  name  of 

Durham  Spring  Assizes,  1841,  the  plaintiff  gave  in  evidence  though  for 

a  note  in  the  following  form  : —  money  deli- 

vered to  him 
(b)  Decided  in  Trinity  Vacation  (June  25).  in  the  course 

of  business,  to 
be  invested  by  the  firm  on  mortgage. 
Quart f  whether  a  note  so  given  is  evidence  of  an  account  stated  by  the  firm  with  the 
payee. 

llie  partjcolars  of  demand  were,  *'  this  action  is  brought  to  recover  the  sum  of,  &c. 
due  on  the  promissory  note  mentioned  in  the  first  count  of  the  declaration.  Above  are 
the  particulars  of  the  plaintifi^'s  demand,  for  lh<;  recovery  whereof  she  will  avail  herself  of 
the  whole  or  any  part  of  the  declaration."  Semblt,  the  plaintiflf  is  precluded  from  going 
into  evidence  on  the  count  upon  the  account  stated. 

K  K  2 
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1842.  "  South  Shields,  Uth  Aug,  1839. 

''<£600.       On  demand  we  jointly  and  severally  promise 
"vT'       to  pay  to  Mrs,  Elizabeth  Hedley  (the  plaintiff ),  or  order,  the 
Bain  BRIDGE,   g^jj  ^f  gjj^  hundred  pounds  for  value  received,  with  legal 
interest  at  five  pounds  per  cent,  per  annum. 

"  Bainbridge  If  Spurrier.** 

The  defendant  and  Spurrier,  at  the  date  of  the  note, were 
in  partnership.  Spurrier  had  since,  and  before  the  com- 
mencement of  the  suit,  died.  The  firm  of  Bainbridge  & 
Spurrier  had  been  attomies  to  a  Mr.  Blagburn,  the  executor 
of  a  will,  under  which  the  plaintiff  took  a  beneficial  interest. 
Spurrier  was  the  acting  member  of  the  firm  in  that  business, 
and  the  note  in  question  was  proved  to  be  in  his  hand- 
writing. There  was  evidence  that  he  had  received  the  con- 
sideration for  it  in  the  course  of  business,  to  be  invested  on 
mortgage.  He  had  also  made  a  part  payment  of  50/.  to 
the  plaintiff. 

The  particulars  of  demand  were  in  the  following  form : — 

**  This  action  is  brought  to  recover  the  sum  of  555/.  due 
on  the  promissory  note  mentioned  and  set  forth  in  the  first 
count  of  the  declaration  herein,  with  interest  thereon  from 
the  14th  day  of  August,  1840,  to  the  day  of  payment. 

'*  Above  are  the  particulars  of  the  plaintiff's  demand  in 
this  action,  for  the  recovery  whereof  she  will  avail  herself  of 
the  whole  or  any  part  of  this  declaration." 

It  was  objected  on  the  part  of  the  defendant  that  he  was 
not  bound  by  the  signature  of  his  partner  to  the  note  made 
by  him  in  the  name  of  the  firiQ,  as  the  authority  of  one 
partner  to  bind  another  was  implied  by  law  only  in  the  case 
of  mercantile  partnerships.  It  did  not  appear  that  the  plain- 
tiff relied  on  any  evidence  for  the  jury  of  any  special  au- 
thority in  this  case  in  Spurrier  to  make  the  note  in  the  name 
of  the  firm,  but  that  she  depended  upon  the  presumption 
of  law  governing  trading  partnerships.  The  learned  judge 
nonsuited  the  plaintiff,  giving  her  leave  to  move  to  enter  on 
either  of  the  counts  a  verdict  for  the  sum  due.  A  rule  was 
obtained  accordingly,  against  which 


Hedley 
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W.  H,  WaiMm  and  Otitr  shewed  cause  (a).     In  an  or-        1842. 
dinary  trading  business  one  partner  has  authority  to  draw 
bills  for  another,  which  the  law  allows,  because  such  an  «. 

authority  is  necessary  in  order  to  carry  on  the  trade.  But  "^'^*'^'^^'^* 
there  is  no  such  necessity  and  no  such  authority  in  the  case 
of  a  partnership  framed  to  carry  on  the  profession  of  an  at- 
torney, nor  is  there  any  instance  of  presumption  by  the  law 
of  such  an  authority  in  a  case  of  any  like  association.  In 
Crreenslade  v.  Dower {b),  where  two  persons  had  joined  for 
the  purpose  of  fanning,  it  was  held  that  one  partner  had  not 
authority  to  accept  negotiable  instruments  in  the  name  of 
the  firm.  So  in  the  case  of  a  mining  company;  Dickinson 
V.  Valpy{c).  [PcUteson  J.  1  think  it  stands  upon  the  facts 
that  this  note  was  given  for  a  joint  debt.]  So  in  both  the 
cases  cited  the  consideration  moved  to  the  firm,  but  that  is 
not  sufficient  to  raise  an  implication  of  an  authority  to  make 
a  note  to  satisfy  it.  To  give  a  negotiable  instrument  is  to 
change  the  nature  of  the  liability.  \^Bramah  v.  RoberU(d) 
and  Bvlt  v.  Morrell{e)  were  also  cited.] 

Knowles  and  Hedley  in  support  of  the  rule.  The  cases 
cited  do  not  establish  a  rule  so  broad  as  that  here  con- 
tended for.  The  only  cases  in  which  it  has  been  distinctly 
held,  that  an  individual  partner  has  not  authority  to  draw 
bills,  have  been  those  of  joint  stock  companies.  In  Greens- 
lade  V.  Dower (b)^  Lord  Tenterden  C.  J.  and  Bayley  J.  both 
founded  their  judgment  on  the  fact  that  the  bills  were  drawn 
for  the  purpose  of  founding  a  partnership,  and  Lord  Tenter- 
den C.  J.  seems  to  have  thought  that  one  partner  in  a  firm 
might  bind  his  co-partner  by  bills  given  for  farming  pur- 
poses, for  that  learned  judge  says,  "  the  mere  joint  occupa- 
tion of  the  farm  cannot  operate  by  relation,  so  as  to  render 

(a)   On  WedDesday,  Jane  1st,  (c)  10  B. &  C.  1S8;  S,C.  5  M. 

before  Lord  Denmm  C.  J.,  Faite-  &  R.  1. 
ion,  WiUiam  and  CoUndgt  Js.  (cQ  3  Bin^r.  N.  C.  963;  S.  C.  5 

{b)  7  B.  &  G.  635;  S.  C.  1  M.  Scoti,  172. 
&  R.  640.  (0  12  A.  &  £.  745. 
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1848.         these  bills  binding."    This  note  ought  to  be  presumed 
to  have  been  by  the  authority  of  the  whole,  for  the  const- 
"^f"'       deration  was  money,  which,  in  law,  was  received  by  the  firm, 
Batnbridob.   3uJ  which  the  firm  was  liable  to  repay,  it  being  money  re- 
ceived to  be  invested  by  one  of  two  attomies  in  partnership; 
Willetv,  Chambers  (a). 

At  all  events  the  note  was  evidence  of  an  account  stated; 
Rhodes  v.  Gent{b);  and  it  is  open  to  the  plaintiiF  on  these 
particulars  to  rely  on  the  count  upon  that;  Hay  y.Fisher{c). 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — The  defendant  and  a  Mr.  Spurrier  were  in  partner- 
ship as  attomies.  A  sum  of  money  was  deposited  with  Mr. 
Spurrier  by  the  plaintiff,  a  client  of  the  firm,  to  be  laid  out 
on  mortgage,  and  he  gave  the  plaintiff  the  promissory  note 
of  the  firm  for  the  amount.  The  question  is,  whether  under 
those  circumstances  Spurrier  had  power  to  bind  the  firm 
by  such  note. 

No  doubt  a  debt  was  due  from  the  firm,  but  it  does  not 
follow  that  one  partner  had  authority  to  give  a  promissory 
note  for  that  debt. 

Partners  in  trade  have  authority  as  regards  third  persons 
to  bind  the  firm  by  bills  of  exchange,  for  it  is  in  the  usual 
course  of  mercantile  transactions  so  to  do,  and  this  authority 
is  by  the  custom  and  law  of  merchants,  which  is  part  of  the 
general  law  of  the  land. 

But  the  same  reason  does  not  apply  to  other  partnerships. 
There  is  no  custom  or  usage  that  attomies  should  be  par- 
ties to  negotiable  instruments,  nor  is  it  necessary  for  the 
purposes  of  their  business. 

The  point  does  not  appear  to  have  been  expressly  raised, 
except  in  the  case  of  Greenslade  v.  Dower  {d),  and  there  it 
was  not  determined,  for  the  bills  were  not  accepted  in  the 

(o)  Cowp.  814.  (c)  S  M.  &  W.  72S. 

(6)  5  B.  &  Aid.  244.  {d)  7  B.  &  C.  eS5;  S.C.  I  M. 

&R.640. 
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coorae  of  partoenhip  tranaactions,  and  were  drawn  at  dif- 
ferent lengths  of  time  from  those  agreed  upon  with  the 
plaintiff. 

Upon  the  whole  we  think  that  the  implied  authority  is 
confined  to  partners  in  trade,  and  that  the  nonsuit  in  this 
case  was  right.  It  was  urged  that  the  plaintiff  was  entitled 
upon  the  account  stated,  but  the  form  of  the  particulars 
excluded  her  from  that  count,  if  the  note  was  not  valid, 
and,  besides,  that  point  was  not  made  at  the  trial. 

G.  Rule  discharged. 


Lazarus  v.  Cowie  (a). 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  To  a  declara- 

ezchange.  lioDonabill 

*  ,        of  exchange, 

Fifth  plea:  that  fhe  defendant,  for  the  accommodation  by  the  indorsee 

and  at  the  request  of  the  said  Arnold  (the  drawer)  accepted  ^ccemor  the 

the  bill,  and  that  there  never  was  any  consideration  or  value  defendant 

whatever  for  the  defendant's  accepting  the  same,  or  paying  [^e  bill  was 

the  amount  thereof,  or  any  part  of  such  amount;  that  the  accepted  for 

.       .  the  accommo- 

bill  was  and  is  an  instrument  or  bill  liable  to  the  charges  dation  of  the 

and  duties  imposed  by  the  statute  in  such  case  made  and  ^^^^^^^ 

provided;  and  that  the  bill,  after  the  defendant  had  accepted  consideration 

the  same  as  aforesaid,  and  before  the  same  was  indorsed  to  a^^ce-^^Tt^^ ' 

the  plaintiff,  to  wit,  &c.  was  by  the  said  Arnold  indorsed  and  A^ter  the  ac- 
ceptance it 
(fl)  Decided  in  Trinity  Vacation,  1842  (June  26).  was  negoci- 

ated  b^  the 
drawer  for  his  own  use,  and  paid  by  him  when  it  became  due,  and  that  afterwards  it 
was  reissued  by  him  widioat  a  fresh  stamp,  and  indorsed  to  the  plaintiff  with  notice 
of  the  premises. 

Held,  1st,  that  the  plea  was  not  bad  for  duplicity,  bat  contained  one  defence  only, 
fis.  the  reissaing  of  the  bill  under  the  circumstances  without  a  fresh  stamp. 

2d,  That  the  reissuing  the  bill  without  a  fresh  stamp  was  a  good  defence,  inasmuch 
as  being  an  accommodation  bill,  which  had  been  satisfied  by  the  drawer,  who  was  the 
party  ultimately  liable  upon  it,  it  was  no  longer  a  negociable  instrument,  and  could  not  be 
pot  mto  circulation  agam  without  a  fresh  stamp,  as  required  by  55  Geo,  3,  c.  184,  s.  19. 

And  3d,  that  it  was  a  defence  that  did  not  arise  only  on  the  evidence,  but  might  well 
be  pleaded,  inasmuch  as  the  19th  section  of  the  same  statute  inflicts  a  penalty  on  re- 
issuing a  bill  of  exchange  after  it  has  been  paid,  and  a  bill  reissued  contrary  to  such 
prohibition  becomes  void. 
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negociated  for  bis  own  use  and  benefit;  that  Arnold^  when 
tbe  bill  was  due  and  payable,  and  before  the  same  was  in- 
dorsed to  the  plaintiff,  to  wit,  &c*  fully  paid  and  satisfied 
the  bill;  and  that  the  bill  was  thereupon  then  given  up  and 
delivered  to  Arnold,  fully  paid,  satisfied  and  discharged; 
and  that  the  bill,  after  the  same  had  been  so  paid,  satisfied 
and  discharged,  and  given  up  and  redelivered  as  aforesaid, 
and  also  after  the  same  was  due  and  payable,  to  wit,  &c. 
was  without  ever  having  been  in  any  manner  restamped,  and 
without  the  payment,  for  or  in  respect  of  the  reissuing  of 
the  bill,  of  any  money  or  duty  whatsoever,  indorsed  by  the  said 
Arnold  to  the  plaintiff,  and  was  thereupon  delivered  by 
Arnold  to  the  plaintiff,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided ;  of  all  which  said  several 
premises  the  plaintiff,  before  and  at  the  time  when  the  bill 
was  indorsed  to  him  as  aforesaid,  had  notice.    Verification. 

Special  demurrer  and  joinder. 

The  following  were  the  principal  grounds  of  demurrer 
assigned:  That  the  plea  is  double  and  multifarious,  inas- 
much as  it  sets  forth  as  a  defence  that  the  bill  was  accepted 
for  the  accommodation  of  Arnold^  and  by  him  paid  at  ma- 
turity, which  alone,  if  true,  would  form  a  good  defence; 
and  that  it  also  states,  that  the  bill,  having  been  so  accepted 
for  the  accommodation  of  Arnold^  was  by  him  indorsed  to 
the  plaintiff,  after  the  same  became  due,  with  notice  thereof, 
which  would,  if  true,  form  another  good  and  sufficient  de- 
fence; and  that  the  plea  also  seeks  to  comprise  a  third 
defence,  inasmuch  as  it  alleges  that  the  bill,  being  a  bill 
liable  to  the  charges  and  duty  imposed  on  bills  of  exchange 
by  the  statute  in  such  case  made  and  provided,  was  paid  at 
maturity  by  Arnold,  as  the  drawer  thereof,  for  his  own 
accommodation,  and  by  him  reissued  without  being  re- 
stamped,  or  a  fresh  duty  being  paid  in  respect  thereof,  con- 
trary to  the  form  of  the  statute.  That  the  plea  is  so  pleaded 
that  it  is  impossible  for  the  plaintiff  to  make  any  single 
replication  thereto,  which  shall  not  admit  facts  stated  in  the 
plea,  which  would  form  a  defence  to  the  action  on  the  said 
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first  count*  That  the  allegation  in  the  plea,  that  the  bill 
was  and  is  a  bill  liable  to  the  charges  and  duty  imposed  by 
the  statute  in  such  case  made  and  provided  is  uncertain,  and 
that  it  is  impossible  for  the  plaintiflf  to  take  any  issue  there- 
on. That  the  absence  of  a  stamp  does  not  vitiate  a  con- 
tract or  bill  of  exchange,  but  merely  renders  the  same  un- 
available in  evidence.  That  the  fact  of  a  bill  of  exchange 
wanting  a  stamp,  or  of  the  insufficiency  thereof,  is  to  be 
tried  and  adjudicated  upon  by  the  judge,  and  ought  not  to 
be  submitted  to  the  country.  That  the  plea  is  a  plea  to 
evidence  merely. 
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J.  W,  Smith  in  support  of  the  demurrer  (a).  This  plea 
is  bad,  on  the  authority  of  Howard  v.  Smith  (fr).  The  de- 
fence is,  that  the  bill  was  paid  and  reissued  without  a  fresh 
stamp,  which  that  case  establishes  is  not  a  matter  that  can 
be  pleaded.  If,  to  avoid  this  objection,  the  defendant  urges 
that  his  plea  contains  matter  of  defence  ultra,  then  it  is  bad 
for  duplicity. 


Flood  conUi.  If  the  want  of  a  stamp  under  the  circum- 
stances is  no  defence,  the  plea  cannot  be  bad  for  duplicity. 
A  plea  is  double  only,  when  it  contains  more  than  one  de- 
fence (c).  Here  the  utmost  the  plaintiff  says  is,  that  the 
plea  contains  what  is  a  sufficient  defence,  involved  with 
something  else  which  is  no  defence  at  all.  Then  the  latter 
part  is  surplusage,  and  may  be  rejected  as  such;  the  plea 
therefore  cannot  be  considered  double.  But  the  want  of  a 
stamp  under  the  circumstances  shewn  in  the  plea  is  plead- 
able, and  is  a  good  defence.  Howard  v.  Smith  (b)  only 
shews  that  a  plea  ''  that  a  bill  was  not  duly  stamped  with 
the  proper  stamp"  was  ill,  as  being  uncertain  and  leaving 
the  plaintiff  in  doubt  what  he  ought  to  traverse,  and  what 
was  the  question  raised,  whether  of  law  or  fact.     The  ex- 


(a)  The  case  was  argued  June 
90,  before  Lord  Denman  C.  J., 
Patinon,  Williamt  and  Wight- 
man  Js. 


(6)  4  Bing.  N.  C.  684. 

(r)  See  Wright  v.  Watts,  ante, 
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istence  of  the  stamp  would  have  been  a  question  of  fact  for 
a  jury,  which  might  be  submitted  to  them;  the  sufficiencj 
of  it  a  question  of  law,  and  therefore  for  the  Court  But 
it  is  nowhere  said  in  that  case,  except  in  argument,  that, 
under  certain  circumstances,  the  want  of  a  stamp  would  not 
be  a  pleadable  defence.  The  whole  plea  must  be  taken 
together,  and  so  will  form  but  one  defence.  If  the  objection 
as  to  the  stamp  had  not  been  taken,  there  would  have  been 
no  defence  shewn  at  all.  It  would  be  no  defence  to  say,  that  a 
bill  had  been  negociated  after  it  was  due,  if  the  indorsee  had 
given  value  for  it.  It  would  only  make  it  necessary  for  the 
indorsee  to  shew  that  he  had  in  fact  given  value  for  it.  Then 
again  to  plead  that  the  drawer  had  reissued  the  bill,  after  it 
had  been  paid,  without  a  fresh  stamp,  would,  as  to  the 
acceptor,  be  no  defence,  unless  the  plea  shewed  that  it  was 
an  accommodation  bilL  IPatteson  J.  It  is  done  every  day.] 
But  where  it  is  shewn  to  have  been  an  accommodation  bill, 
there  the  drawer  is  ultimately  liable,  and  therefore  the  de- 
fence is,  that  when  the  drawer  took  up  the  bill,  it  was  at  an 
end,  as  much  as  if  the  acceptor  had  paid  a  bill  in  an  ordinary 
case,  and  in  consequence  that  a  fresh  stamp  was  necessary. 


J.  W.  Smith  in  reply.  The  plea  is  multifarious,  ft  con- 
tains, in  fact,  at  least  three  defences,  first,  that  the  bill  was 
an  accommodation  bill,  which  was  paid  at  maturity  by  the 
drawer,  and  afterwards  reissued  by  him,  of  which  the  plain- 
tiff had  notice.  This,  even  without  any  allegation  of  notice, 
would  be  a  sufficient  defence  without  reference  to  the 
Stamp  Act.  Secondly,  that  this  accommodation  bill  was 
indorsed  to  the  plaintiff,  when  overdue,  of  which  the  in- 
dorsee had  notice.  Thirdly,  the  plea  sets  up  an  answer 
that  rightly  should  arise  on  the  evidence,  and  therefore  is 
certainly  not  a  good  defence  in  a  plea,  though  it  may  be 
sufficient,  if  not  specially  demurred  to.  That  the  want  of  a 
stamp  is  an  objection  that  arises  on  the  evidence  and  not 
on  the  pleadings  is  clear  from  ordinary  practice.  If  an  ob- 
jection to  the  stamp  affixed  to  an  instrument  is  not  taken 
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at  the  right  time  in  a  trial,  even  though  it  should  be  ob- 
served afterwards,  the  judge  always  directs  the  jury,  that 
there  is  a  good  cause  of  action,  notwithstanding  the  de- 
fect of  the  stamp.  Even  if  this  be  not  so,  the  defendant  has 
no  right  to  seek  to  put  several  even  immaterial  matters  in 
issue;  Regit  v.  Green  (a).  There  the  demurrer  was  to  the 
replication  for  duplicity,  and  it  was  argued  by  the  defendant's 
counsel,  that  the  plaintiff  could  not  state  immaterial  matter 
as  distinct  matters  of  traverse,  and  so  embarrass  the  defend- 
ant, and  then  say  it  is  of  no  consequence,  because  they  are 
immaterial.  And  this  view  was  adopted  by  the  Court. 
Parke  B.  says,  **  This  is  not  precisely  duplicity,  but  the 
plaintiff  has  no  right  to  include  several  matters  in  his  repli- 
cation  so  as  to  embarrass  the  trial."  [Pattestm  J.  Does 
the  plea  contain  any  unnecessary  allegation,  if  the  defence 
was  only  meant  to  be  the  want  of  a  stamp?]  It  was  not 
necessary  to  aver  notice,  if  the  defence  is  directed  only  to 
the  want  of  a  stamp,  and  Regit  v.  Green  (a)  shews  that,  if 
immaterial,  the  defendant  ought  not  to  have  embarrassed 
his  plea  by  such  an  averment. 

Cur,  adv.  vult. 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  as  follows : — In  the  case  of  Charles  v.  Marsden  (b), 
it  was  held  to  be  no  defence  that  a  bill  was  an  accommo- 
dation bill,  and  indorsed  to  the  plaintiff  after  it  became  due, 
unless  it  had  been  shewn  also  that  it  was  agreed  not  to  be 
indorsed  after  due:  according  to  that  case  the  indorsee  after 
it  is  due  stands  in  the  shoes  of  the  indorser  in  other  cases 
but  not  in  accommodation  bills.  Again,  if  a  bill  is  paid  by 
the  drawer  before  due,  yet  he  may  reissue  it  before  due ; 
Burridge  v.  Manner${c);  or,  if  he  pay  it  when  due,  he  may 
also  reissue  it;  Caltow  v.  Lawrence{d).  This  plea  there- 
fore contains  no  defence  without  the  averment  of  want  of 
stamp.     All  the  other  averments  do  not  make  a  defence; 


(a)  1  M.  &  W.  398. 
(6)  1  Taunt.  334. 


(c)  3  Camp.  194. 
(d)  3  Mau.  &  S.  95. 
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1842.  neither  should  it  appear  that  they  were  intended  so  to  do, 
but  are  introductory  only,  and  necessary  under  the  circum- 
stances to  raise  the  defence  of  want  of  stamp.  The  aver- 
ment of  notice  to  the  plaintiff,  at  the  end,  is  indeed  unne- 
cessary; but  it  is  equally  so  if  the  other  part  of  the  plea  be 
supposed  to  be  a  defence.  The  plea  therefore  is  not  mul- 
tifariousy  but  is  one  defence,  viz.  want  of  a  stamp. 

Then  is  such  a  defence  pleadable  ?  The  case  of  Howard 
V.  Smith  (a)  only  decides  that  a  plea  that  the  bill  has  no 
proper  stamp  is  bad,  because  it  is  doubtful  whether  such 
plea  means  to  deny  there  is  any  stamp  at  all  (which  it  seems 
in  that  case  to  have  been  conceded  would  be  a  question 
for  a  jury),  or  that  it  had  an  insufficient  stamp,  which  would 
be  a  question  for  the  Court,  and  so  the  plea  was  held  to  be 
uncertain.  Here  the  plea  states  that  there  was  no  fresh 
stamp :  that  is  a  question  for  the  jury,  and,  if  under  the  other 
circumstances  stated  in  the  plea,  the  bill  required  a  fresh 
stamp :  the  plea  is  good.  Now  it  cannot  be  denied  that,  if 
a  bill  be  paid  when  due  by  the  person  ultimately  liable  upon 
it,  it  has  done  its  work,  and  is  no  longer  a  negociable  instru- 
ment. No  person  could  sue  on  it.  No  person  remains 
liable  on  it.  If  put  into  circulation  again,  it  becomes  a  uew 
bill,  payable  at  sight,  and  must  have  a  fresh  stamp:  55 
Geo.  3,  c.  184,  8.  19;  Holroyd  v.  Whitehead  {b).  If  a  bill 
therefore  be  paid  when  due,  by  the  acceptor,  it  clearly  can- 
not be  reissued  without  a  fresh  stamp;  if  so  paid  by  the 
drawer,  being  also  payee,  it  might  in  ordinary  cases  be  re- 
issued without  a  fresh  stamp :  Callow  v.  Lawrence {c).  But 
the  drawer  of  an  accommodation  bill  is  in  the  same  situation 
as  the  acceptor  of  a  bill  for  value;  he  is  the  person  ulti- 
mately liable,  and  his  payment  discharges  the  bill  altogether. 
It  is  said,  however,  that  the  stamp  acts  do  not  make  a  bill 
without  a  stamp  void,  but  only  forbid  its  being  received  in 
evidence.  That  may  be  so  in  some  cases,  but  the  19th  sec- 
tion of  55  Geo.  S,  c.  184,  above  mentioned,  expressly  pro- 
hibits the  reissuing  a  bill  of  exchange  which  has  been  paid, 

(a)  4  Bing.  N.C.  684.         (6)  1  Marsh.  140.         (c)  3  Mau.  &  S.  95. 
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aod  ioflicu  a  penalty  of  50/.  on  any  person  doing  it.     A  bill         1842. 
issued  contrary  to  such  prohibition  is  certainly  void. 

We  think  upon  the  whole  that  this  may  be  pleaded,  and 
that  our  judgment  must  be  for  the  defendant. 

Judgment  for  defendant  (a). 

(a)  This  and  a  few  other  cases      are  reported  by  Mr.  WiUiam  Robert 
without  signature  in  this  volnme,      Seymour  FitMgerald, 


Richards  v.  Dyke  and  another.  Fridt^, 

AprU  ^%d. 


Demurrer  to  a  declaration  in  prohibition.    The  de-  Aprohibiiio 
claration  stated  "  that  the  defendants  prosecuted  a  plea  in  ^clMiastico 


bition 
►  the 
ecclesiastical 
the  Consistory  Court  of  the  diocese  of  Hereford,  against  c^prt  in  a 

the  plaintiff,  and  to  which  the  plaintiff  had  before  then  ap-  force  the  pay 

peared  under  protest  against  the  jurisdiction  of  that  court,  mentof  asum 

and  the  defendants  did  in  that  plea  exhibit  a  certain  libel  due  upon  a 

against  the  plaintiff,  wherein  the  defendants  did  allege"  the  ^^1,"^  n*^^^^^ 

making  of  a  church  rate,  the  defendant's  proportion  thereof,  the  validity 

his  liability  to  pay  it,  and  request  to  him  to  do  so;  "notwith-  ^y^^  Uability 

standing  which  the  plaintiff  did  refuse  and  neglect  to  pay  of  the  party 

the  same,  and  the  defendants  did  by  the  said  libel  further  disputed. 

allege  and  propound   that  the   plaintiff  was  of  the   said    .  ^  d^^; 
.  .  .  ....       '**'" '"  prohH 

parish  and  diocese,  and  thereby  subject  to  the  jurisdiction  bition  suffi- 

of  the   said  court;  and  the  defendants  by  the  said  libel  ^oses^that 

did  pray  that  the  plaintiff  should  be  condemned  in  the  pay-  they  are  not 

ment  of  the  said   several   sums  of  \9a.  9d.  and  4s,  6d,,  ttbich  aileees 

\2s.9d.  and   lis.  Id.,  and  9«.  4J(/.  and  Ss.  2Jcf.,  making  that  the  de- 

together  the  sum  of  £/.  \Ss.8d.,  so  rated  and  assessed  upon  peared  in  the 

him  as  aforesaid ;  as  also  that  he  should  be  condemned  in  •ccl«M««t;cal 
'  ...  court  under 

the  costs  made  and  to  be  made  in  the  said  suit,  by  and  on  protest  against 

the  part  and  behalf  of  his  said  parties  :  and  the  plaintiff  tioVand after- 

wards  pro- 
tested against  it,  on  the  ground  that  the  amount^  to  be  recovered  was  under  10/^  and 
that  the  validity  had  not  been  disputed  by  the  plaintiff,  as  after  such  a  proceeding  in  the 
ecclesiastical  court  he  would  be  uuahle  to  contest  the  jurisdicuon  of  the  josoces,  by 
denying  the  validity  of  the  rate  or  his  liability  to  pay  it. 
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1848.  further  says  that  afterwards,  to  wit,  on  the  6th  day  of 
November,  a.  d.  1839,  at  a  holding  of  the  court,  being  a 
day  appointed  for  the  plaintiff  to  answer  the  matters  con- 
tained in  the  said  libel,  the  plaintiff  appeared,  and  then 
objected  to  and  protested  against  the  jurisdiction  of  the 
said  court,  and  to  the  said  libel,  and  to  any  proceedings 
being  had  or  taken  thereon,  on  the  ground  that  the  said 
suit  was  brought  for  church  rates  under  10/.,  the  validity 
of  which  or  any  of  them  had  not  been  disputed  or  denied 
by  the  plaintiff,  and  that  it  did  not  appear  in  or  by  the  said 
libel  that  the  plaintiff  had  disputed  or  denied  the  validity  of 
them,  and  that  the  proceedings  against  the  said  plaintiff  for 
the  recovery  of  the  said  church  rates  ought  to  have  been 
before  justices  of  the  peace,  according  to  the  statute  in  that 
case  made  and  provided.  Nevertheless  the  plaintiff  says 
that  afterwards,  to  wit,  on  the  4th  day  of  December,  A.  D. 
1839^  the  said  court  proceeded  to  hold  jurisdiction  in  the 
said  suit,  and  made  a  decree  therein  for  a  monition  against 
the  plaintiff  for  his  personal  answers  to  the  said  libel  in  the 
said  suit,  and  to  appear  at  a  court  to  be  holden  on  Wednes- 
day, the  8th  day  of  January,  1840,  and  the  said  suit  is  still 
pending  in  the  said  court :  and  the  plaintiff  further  says 
that  the  said  sum  or  sums,  at  which  he  the  plaintiff  was  so 
rated  for  church  rates  as  in  the  said  libel  mentioned,  or  any 
or  either  of  them,  never  did  amount  to  the  sum  of  10/. 
And  the  plaintiff  further  says  that  no  proceeding  or  pro- 
ceedings whatever  hath  or  have  been  at  any  time  had  or 
taken,  nor  has  any  complaint  been  made  against  him  before 
any  justice  or  justices  of  the  peace,  for  the  recovery  of  the 
said  church  rates  or  any  or  either  of  them,  or  any  part 
thereof.  And  the  plaintiff  further  says,  that  he  hath  not  at 
any  time  disputed  the  validity  of  the  said  church  rates  or 
any  or  either  of  them,  or  any  part  thereof,  or  his  liability  to 
pay  the  same,  or  any  or  either  of  them,  or  any  part  thereof. 
And  because  the  said  suit  for  the  recovery  of  the  said 
church  rates  ought  not  to  have  been  commenced,  instituted 
or  prosecuted  against  the  plaintiff,  and  because  the  subject- 
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matter  of  the  said  suit  was  not  nor  is  for  ecclesiastical  cog-  i84S. 
nizance  and  jurisdiction,  and  the  said  church  rates  ought  to 
have  been  recovered  by  proceedings  before  justices  of 
peace,  in  pursuance  of  and  according  to  the  statute  in  that 
case  made  and  provided ,  &c.  Wherefore,  &c,"  General 
demurrer. 

F,  Robinson  in  support  of  the  demurrer  (a).  The  ques- 
tion in  this  case  is,  whether  the  jurisdiction  of  the  eccle- 
siastical court  is  taken  away  altogether  by  the  stat.  53 
(reo.3,  c.  1£7»  s.  1,  in  suits  for  church  rates,  where  the  sum 
claimed  does  not  exceed  10/.  and  the  validity  of  the  rate  is 
not  in  dispute.  That  jurisdiction  is  not  taken  away  by  the 
statute  in  question.  It  recites  that  **  whereas  it  is  expedient 
that  church  or  chapel  rates  of  limited  amount,  unduly  re- 
fused or  withheld,  should  in  certain  cases  be  more  easily 
and  speedily  recovered,"  and  enacts  **  that  from  and  after 
the  passing  of  this  act,  if  any  one  duly  rated  to  a  church 
rate  or  chapel  rate,  the  validity  whereof  has  not  been  ques- 
tioned in  any  ecclesiastical  court,  shall  refuse  or  neglect  to 
pay  the  same  sum  at  which  he  is  so  rated,  it  shall  and  may 
be  lawful  for  any  one  justice  of  the  peace  of  the  same 
county,  riding,  city,  liberty  or  town  corporate,  where  the 
church  or  chapel  is  situated,  in  respect  whereof  such  rate 
shall  have  been  made,  upon  the  complaint  of  any  church- 
warden or  churchwardens,  chapelwarden  or  chapelwardens, 
who  ought  to  receive  and  collect  the  same,  by  warrant  un- 
der the  hand  and  seal  of  such  justice,  to  convene  before 
any  two  or  more  such  justices  of  the  peace  any  person  so 
refusing  or  neglecting  to  pay  such  rate,  and  to  examine 
upon  oath  (which  oath  the  said  justices  are  hereby  empow- 
ered to  administer)  into  the  merits  of  the  said  complaint, 
and  by  order  under  their  hands  and  seals  to  direct  the  pay- 
ment of  what  is  due  and  payable  in  respect  to  such  rate,  so 
as  the  sum  ordered  and  -directed  to  be  paid  as  aforesaid  do 
not  exceed  \0L  over  and  above  the  reasonable  costs  and 

(a)  Before  Lord  Dennian  C.  J.,  Pattetouy  WilUanu  and  Wightman  Js. 
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1848.  charges,  to  be  ascertained  by  such  justices;  and  upon  re- 
fusal or  neglect  of  such  party  to  pay  according  to  such 
order,  it  shall  and  may  be  lawful  for  any  one  of  such  jus- 
tices, by  warrant  under  his  hand  and  seal,  to  levy  the  money 
thereby  ordered  to  be  paid,  tegether  with  the  amount  of 
such  costs  and  charges,  by  distress  and  sale  of  the  goods  of 
such  offender,  his  executors  or  administrators,  rendering 
only  the  overplus  to  him  or  her,  the  necessary  charges  of 
distraining  being  thereout  first  deducted  and  allowed  by 
the  said  justices ;  and  any  person  finding  him  or  herself 
aggrieved  by  any  judgment  given  by  two  or  more  such  jus* 
tices,  may  appeal  to  the  next  general  quarter  sessions  to  be 
held  for  the  county,  riding,  city,  liberty  or  town  corporate 
wherein  the  church  or  chapel  is  situated,  in  respect  whereof 
such  rate  shall  have  been  made,  and  the  justices  of  the 
peace  there  present,  or  the  major  part  of  them,  shall  pro- 
ceed finally  to  hear  and  determine  the  matter,  and  to  re- 
verse the  said  judgment  if  they  shall  see  cause;  and  if  the 
justices  then  present,  or  the  major  part  of  them,  shall  find 
cause  to  affirm  the  judgment  given  by  the  first  two  or  more 
justices,  the  same  shall  be  decreed  by  order  of  sessions, 
with  costs,  against  the  appellant,  to  be  levied  by  distress 
and  sale  of  the  goods  and  chattels  of  the  said  party  appel- 
lant: Provided  always,  that  in  case  any  such  appeal  be 
made  as  aforesaid,  no  warrant  of  distress  shall  be  granted 
until  after  such  appeal  be  determined :  Provided  also,  that 
nothing  herein  contained  shall  extend  to  alter  or  interfere 
with  the  jurisdiction  of  the  ecclesiastical  courts  to  hear  and 
determine  causes  touching  the  validity  of  any  church  rate 
or  chapel  rate,  or  from  proceeding  to  enforce  the  payment 
of  any  such  rate,  if  the  same  shall  exceed  the  sum  of  10/., 
from  the  party  proceeded  against :  Provided  likewise,  that 
if  the  validity  of  such  rate,  or  the  liability  of  the  person 
from  whom  it  is  demanded  to  pay  the  same,  be  disputed, 
and  the  party  disputing  the  same  give  notice  thereof  to  the 
justices,  the  justices  shall  forbear  giving  judgment  there- 
upon, and  the  person  or  persons  demanding  the  same  may 
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then  proceed  to  the  recovery  of  their  demaod^  according  to 
due  course  of  law,  as  heretofore  used  and  acustomed: 
Provided  likewise,  that  nothing  herein  contained  shall 
affect  any  regulations  that  may  have  been  made  by  authority 
of  parliament  respecting  the  church  rates  or  chapel  rates  of 
any  particular  parishes  or  districts." 

The  second  proviso  introduces  the  difficulty.  This  ques- 
tion arose  in  the  case  of  Riekeits  v.  Bodeuham  {a),  but  it 
was  not  necessary  to  decide  it  there.  The  judgment  of  the 
Court  proceeded  on  the  ground  that  it  appeared  that  the 
validity  of  the  rate  had  been  questioned  in  the  ecclesiastical 
court.  Lord  Cottenham  C,  in  In  re  Baines  (6),  observed, 
that  the  opinion  of  the  Court  of  Queen's  Bench,  in  Riehetts 
V.  Bodenham{a),  was  not  the  ground  of  the  judgment;  and 
his  lordship  declined  to  decide  the  point.  In  Reg.  v.  ThO' 
TOgoodic)  it  was  treated  by  the  judgment  of  this  Court  as 
a  doubtful  one. 

The  remedy  given  by  the  statute  is  cumulative,  and  not 
in  substitution  of  the  ancient  jurisdiction.  The  primary 
object  of  the  statute  was  to  advance  the  remedy  for  the 
withholding  of  church  rates,  and  it  ought  therefore  not  to 
receive  a  construction  which  would  abridge  any  existing 
remedy.  The  Lord  Chief  Justice  of  the  Common  Pleas, 
in  pronouncing  the  judgment  of  the  Court  of  Exchequer 
Chamber  in  ^eley  v.  Burder{d)j  said  that  the  spiritual 
court  had  general  power  and  jurisdiction,  **  after  a  legal 
rate  had  been  imposed,  to  compel  each  individual  to  con- 
tribute the  sum  assessed  upon  him."  **  It  is  a  clear  princi- 
ple that,  where  the  superior  courts  have  jurisdiction,  it  can 
only  be  taken  away  from  them  by  express  enactment  or  by 
necessary  implication:"  per  Ashurst  J.,  in  Shipman  v.Hen- 
be8i{e).     Rex  v.  Sanchee{f)  is  a  direct  authority  that  a 


497 


1842. 


Richards 

V. 

Dyke. 


(a)  4A.&  £.433;  B.C.  6  N. 
&  M.  170. 

(b)  1  Craig  &  Pb.  43. 

(c)  12A.  &E.  188;  S.C.  3  P. 
i  D.  629. 


(d)  12  A.  &E.  310;  5.C.  4  P. 
&  D:  500. 

(e)  4T.  R.  116. 

(/)  1  Ld.  Raym.  323. 


VOL.  II. — G.  D. 
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1842.  Statute  simply  giving  remedy  at  common  law,  for  a  thing 
before  recoverable  in  the  spiritual  court  only,  does  not  take 
away  the  jurisdiction  of  the  spiritual  court.  The  general 
principle  is  laid  down  in  accordance  with  that  case  in  2 
Saund.  (a),  in  Fin.  Abr.  Statute  (E  1),  in  Dr.  Foster's 
case  {b),  in  Rex  v.  Carlile  (c). 

The  statute  7  Sc  8  WilL  S,  c.  6,  gives  a  remedy  for  the 
recovery  of  tithes  of  small  amount  by  summons  before  jus- 
tices. It  is  in  terms  similar  to  this  statute,  yet  it  did  not 
oust  the  original  jurisdiction,  to  effect  which  object  it  was 
necessary  to  pass  the  stat.  5  &  6  Will,  4,  c.  74. 

Rex  V.  Milnrow  (d)  shews  what  is  necessary  to  oust  the 
justices  of  the  peace  of  their  jurisdiction  altogether.  It  is 
suflScient  that  the  party  summoned  for  non-payment  gives 
notice  of  his  intention  to  dispute  the  validity  of  the  rate. 

The  averments  in  the  declaration  are  not  sufficient  to 
raise  the  point.  It  is  not  shewn  that  the  ecclesiastical 
court  exceeded  its  jurisdiction.  It  is  not  shewn  that  there 
is  no  dispute  touching  the  validity  of  the  rate,  nor  that  that 
court  is  proceeding  to  enforce  the  payment  of  the  rate,  both 
of  which  ought  to  be  shewn  affirmatively  to  give  rise  to 
the  question.  It  is  clear  that  the  ecclesiastical  court  has 
jurisdiction  to  commence  proceedings,  and  there  is  nothing 
on  the  face  of  these  proceedings  to  shew  that  it  ought  now 
to  stop  them.  It  is  submitted  that  nothing  short  of  an 
admission  that  the  defendant  does  not  dispute  the  validity 
of  the  rate,  can  give  jurisdiction  to  the  justices.  He  is 
bound  to  follow  the  very  words  of  the  act,  and  shew  that 
it  is  not  a  suit  touching  the  validity  of  the  rate.  It  is  con- 
sistent with  the  averments  here  that  it  was  a  matter  of 
notoriety  that  the  validity  was  disputed.  If  the  ecclesias- 
tical court  has  jurisdiction  at  all  to  entertain  the  suit,  it  is 
to  be  presumed  that  it  will  stay  its  proceedings  should 
any  matter  arise,  that  according  to  a  true  construction 

(a)  P.  155,  note  4,  to  Rex  v.         (c)  3  B.  &  Aid.  161. 
Dkkenton.  Id)  5  Mau.  &  S.  348. 

(5)  11  Rep.  56. 
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of  the  Statute  in  question,  ought  to  arrest  them :  Halt  v.        1849. 
Maule  (a). 

Sir  F.  Pollock  A.  6.  contri.    The  object  of  this  statute 
was  not,  as  suggested,  to  afford  a  more  expeditious  mode 
of  compelling  the  payment  of  church  rates  in  general  in 
addition  to  the  existing  machinery,  but  to  relieve  those 
persons  who,  without  disputing  the  legal  validity  of  them, 
conscientiously  refused  to  pay,  by  visiting  them  with  a 
punishment  more  commensurate  with  their  offence  than 
that  by  which  alone  the  ecclesiastical  court  can  enforce  its 
decrees.      The  statute  should  receive   a  construction  to 
advance  that  remedy,  and  suppress  that  mischief.     The 
present  is  an  attempt  to  restore  all  the  mischief  of  the  old 
state  of  the  law,  in  contempt  of  this  Court  and  in  defiance 
of  an  act  of  parliament.     On  the  construction  of  that  act 
this  Court  expressed  a  clear  and  decided  opinion  in  Ricketts 
V.  Bodaiham  (Jb).    The  plaintiff  here  protested  against  the 
jurisdiction  of  the  ecclesiastical  court  on  this  ground.    The 
declaration  shews  suflBciently  that  the  validity  of  the  rate  is 
not  in  dispute.     After  what  the  plaintiff  has  done  in  the 
ecclesiastical  court,  he  could  not  oust  the  jurisdiction  of 
the  justices  by  contesting  the  validity  of.  the  rate  before 
them.    That  jurisdiction  is  not  ousted  but  by  a  bon&  fide 
objection  to  the  rate:  Rex  v.  Wrottesley (c)^  Reg.  v.  St7/t- 
fant(d). 

The  statute  for  facilitating  the  recovery  of  tithes  has  no 
analogy  to  this  statute.  It  was  obviously  passed  for  the 
benefit  of  the  tithe-owner;  besides  which,  the  14th  section 
shewed  clearly  the  intention  of  the  legislature  to  be  not  to 
oast  the  superior  jurisdiction. 


jP.  Robinson  replied. 


Cur,  adv.  vult. 


(fl)  7  A.  &  E.  7«1;  S.  C.  3  N.  (c)  1  B.  &  Ad.  64a 

&  P.  459.  (</)  4  A.  &  £.  354;  8.C.  5  N. 

(b)  4  Ad.  &  E.  433;  &C.  6  N.      &  M.  640. 
ft  M.  170. 
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1842.  Lord  Dbnman  C.  J.  delivered  the  judgment  of  the  Court 

in  Trinity  term  following  (May  31). — In  this  case  the  ques- 
tion is  directly  raised,  whether  the  7th  section  of  53  Geo,  3, 
c.  \^7,  has  taken  away  the  jurisdiction  of  the  ecclesiastical 
courts  to  enforce  the  payment  of  a  church  rate,  where  the 
sum  does  not  exceed  10/.,  and  where  the  validity  of  the  rate 
and  the  liability  of  the  party  are  undisputed. 

This  Court  has  already  expressed  a  strong  opinion  in  the 
aflBrmative  in  the  case  of  Rickeits  v.  Bode7ikam{a),  but,  as 
the  validity  of  the  rate  was  disputed  in  that  case,  the  juris- 
diction of  the  ecclesiastical  court  clearly  remained,  and  it 
became  unnecessary  to  act  upon  that  opinion.  So  in  the  sub- 
sequent cases  of  Reg.  V.  Thorogood  {b)  and  Reg.  v.  BaiNes(c) 
and  In  re  Balnea  {d),  it  was  unnecessary  to  determine  the 
question  now  raised.  We  adhere  to  the  interpretation  put 
upon  the  statute  in  the  case  of  Ricketis  v.  Bodenham{a\ 
and  for  the  reasons  there  stated.  The  two  provisoes  by 
which  the  jurisdiction  of  the  ecclesiastical  courts  is  declared 
not  to  be  altered  or  interfered  with,  whenever  the  validity 
of  the  rate  or  the  liability  of  the  party  is  disputed^  or  the 
sum  demanded  exceeds  10/.,  shew  the  intention  of  the  legis- 
lature, that  such  jurisdiction  should  be  altered  and  interfered 
with  where  the  sole  object  is  to  enforce  an  undisputed  rate 
for  a  sum  not  exceeding  10/.,  that  being  the  only  case  in 
which  jurisdiction  is  given  to  justices  of  the  peace.  The 
proviso  was  indeed  unnecessary  so  far  as  regards  cases  where 
the  sum  exceeds  \0L,  and  can  only  have  been  inserted  ex 
niajori  cauteli,  still  it  shews  the  intention  of  the  legislature. 
If  however  the  jurisdiction  of  the  ecclesiastical  courts  be 
altered  and  interfered  with  in  such  cases,  it  can  only  be  by 
taking  it  away.  The  general  rule  of  law  and  construction 
undoubtedly  is,  that  where  an  act  of  parliament  does  not 
create  a  duty  or  offence,  but  only  adds  a  remedy  in  respect 
of  a  duty  or  offence  which  existed  before,  it  is  to  be  con- 
Co)  4  Ad.  &  E.  438;  5.  C.  5  N.  (c)  li  A.  &  E.  210;  8.  C.  4  P. 
&  M.  640.  k  i).  S62. 

(6)  13  Ad.  &  E.  J83 ;  S.  C.  3  P.  (d)  1  Craig  &  Ph.  31. 

&  D.  629. 
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strued  as  cumulative,  but  this  rule  must  io  all  cases  be 
applied  with  due  attention  to  the  language  of  each  act  of 
parliament  For  instance,  the  4th  section  of  the  act  in 
question  extends  the  provisions  of  7  &  8  WiU.  3,  c.  6,  s.  1, 
respecting  the  recovery  of  small  tithes  before  justices,  from 
40s.  to  10/.,  and  on  reference  to  that  act,  section  8,  it  will 
be  found  that,  if  any  person  charged  before  the  justices 
shall  insist  upon  any  prescription,  custom  or  modus,  the 
justices  shall  forbear  to  give  any  judgment  in  the  matter, 
and  that  then  and  in  such  case  the  person  complaining 
shall  be  at  liberty  to  prosecute  in  any  other  court,  where 
he  might  have  sued  before  the  making  of  this  act,  any  thing 
in  this  act  to  the  contrary  notwithstanding.  This  section 
is  nearly  as  strong  as  section  7  of  the  act  now  under  con- 
sideration, except  that  it  does  not  mention  in  express  terms 
altering  or  intetfering  with  the  jurisdiction  of  the  ecclesias- 
tical courts.  Yet  it  is  plain  that  the  legislature  did  not 
intend  to  take  away  that  jurisdiction,  for  by  section  14  it  is 
provided,  that  any  person,  who  shall  begin  any  suit  for  small 
tithes  in  the  Court  of  Exchequer,  or  in  any  of  the  ecclesi- 
astical courts,  shall  have  no  benefit  by  this  act  for  the  same 
matter,  evidently  treating  the  remedies  as  concurrent. 
The  omission  of  any  similar  clause  in  the  act  under  con- 
sideration strengthens  our  opinion  that  it  was  intended  to 
take  away  the  jurisdiction  of  the  ecclesiastical  courts.  We 
are  not  called  upon,  in  this  any  more  than  in  the  former 
cases  already  referred  to,  to  determine  whether  it  be  neces- 
sary, in  order  to  give  jurisdiction  to  the  ecclesiastical  court, 
that  the  fact  of  a  dispute  existing  respecting  the  validity  of 
the  rate  or  the  liability  of  the  party,  should  appear  upon 
the  face  of  the  libel.  That  court  has  general  jurisdiction 
in  matters  regarding  church  rates,  and  perhaps  this  is  rather 
a  question  of  practice  or  pleading  in  that  court. 

It  is  sufficient  for  us  to  say,  that  it  does  appear  that  the 
absence  of  any  dispute  as  to  the  validity  of  the  rate  or  the 
liability  of  the  party  was  shewn  to  the  ecclesiastical  court, 
and  it  is  averred,  and  not  denied,  that  the  court  proceeded 
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notwithstaoding.  Objections  were  taken  as  to  the  form  in 
which  that  was  shewn  by  the  plaintiff  in  this  action,  and  it 
was  contended  that  he  might,  notwithstanding  any  thing 
which  he  has  alleged  in  the  ecclesiastical  court,  set  up 
before  the  justices  that  he  disputed  the  validity  of  the  rate 
or  the  liability  to  pay  it. 

We  think  that  these  objections  cannot  prevail,  and  that 
he  is  concluded  by  what  he  has  alleged.  Our  judgment 
will  therefore  be  for  the  plaintiff. 


G. 


Judgment  for  the  plaintiff. 


ArU^th  Anderson  and  others  w.  Thornton. 

To  debt  on       DEBT  on  bond.     The  second  plea  set  out  the  bond  on 

bond  the  de-  ^ 

fendanc,  after    oyer.     The  bond,  which  bore  date  the    12th  December, 

b^nd  Vhich**^  ^®^^»  ^*^  a  joint  and  several  bond  for  4000/.  payable  to  the 

recited  that  G.  plaintiffs  by  Charles  Goldney  Rees,  Richard  Thornton,  the 

pointed  cle^    defendant,  and  Nathaniel  Penry  Rees,  and  was  conditioned 

to  a  banking     ^g  follows : — ^"  Whereas  the  above  bounden  C.  G.  Rees  has 

Cbmpany,  and  .  r-    »        i    »        #- 

was  condition-  been  appomted  one  of  the  clerks  of  a  certam  public  joint 

\\x  ^whUe  hf  ^  ^^ock  banking  company  called  the  London  and  Westminster 
the  service  of  Bank,  of  which  Company,  and  for  the  general  purposes 
pleaded^t'bat^'  thereof,  the  above  named  Samuel  Anderson,  Henry  Bosan- 
before  any  quet,  Frederick  Burmester,  Charles  Gibbes  and  Henry  Har- 
breach,  *Wo  ^  i        i  •     •!*•  v   i         i  •        j  •  • 

wit,  on  the  1st  ^^1/  (^"^  plamtitis),  have  been  appointed  trustees,  and  it  was 

January,  1836,  agreed  that  on  the  appointment  of  the  said  C.  G.  Rees  to 

G.  was  ap-  ^  . 

pointed  ma-     be  such  clerk  as  aforesaid,  he  should  with  sureties  enter  into 

Dager;  that 

the  office  of  manager  is  different  from  that  of  a  clerk  and  the  responsibilities  greater; 

that  G.  did  from  the  day  and  year  ajoretaid  cease  to  be  clerk  of  the  Company,  and  that 

he  performed  the  condition  whilst  he  was  clerk  and  before  he  was  appointed  manager. 

Heldf  on  special  demurrer,  that  the  plea  was  bad,  because,  the  time  of  G.'s  appoint- 
ment as  manager  being  immaterial  and  laid  under  a  videlicet,  the  plea,  if  put  in  issue, 
might  have  been  supported  by  proof  that  G.  had  been  appointed  manager  on  some  day 
previous  to  the  day  mentioned,  and  that  he  ceased  to  be  clerk  on  the  day  mentioned,  or 
some  tubieguent  day,  so  as  to  leave  an  interval  between  the  appointment  to  be  manager 
and  the  ceasing  to  be  clerk,  and  therefore  the  plea  did  not  shew  that  G.  ceased  to  be 
clerk  when  he  became  manager. 
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a  bond  to  guarantee  his  fidelity  and  honest  conduct  while        1842. 
in  the  service  of  the  said  Company.    And  whereas  each  of     ^^^''^ 
them  the  above  bounden  R.  Thornton  and  N.  P.  Rees  at  v, 

the  request  of  the  said  C.  G.  Rees  agreed  to  become  sure-    T&orhtok. 
ties  as  aforesaid  to  the  extent  of  1000/.  each:   now   the 
condition  of  the  above  written  bond  and  obligation  is,  that 
if  the  said  C.  G.  Rees  do  and  shall  from  time  to  time  while 
he  shall  continue  in  theservice  of  the  said  Company  diligently 
and  faithfully  serve  them,  and  devote  the  whole  of  his  time 
and  attention  to  their  business  and  give  such  reasonable 
attendance   at  their   banking  house   as   the  directors   or 
managers  for  the  time  being  of  the  said  Company  shall 
from  time  to  time  require,  and  shall  keep  all  the  secrets  of 
the  said  Company,  and  inform  the  said   directors  of  the 
Company  for  the  time  being  of  all  such  letters,  writings, 
papers  and  occurrences  whatsoever,  as  shall  from  time  to 
time  come  to  his  knowledge  respecting  the  said  business, 
and  do  and  shall  from  time  to  time  account  for,  render  and 
make  over  to  the  directors  for  the  time  being  of  the  said 
Company,  all  such  cash,  bills,  notes  and  other  securities 
as  shall   from   time  to  time  come,  or  without  his  wilful 
default  might  have  come,  to  his  hands,  and  shall  not  em- 
bezzle, conceal  or  waste,  or  permit,  as  far  as  in  him  lies,  to 
be  embezzled  or  wasted  by  others,  any  of  the  property  of 
the  said  Company,  or  which  shall  have  been  entrusted  to 
their  care ;  and  also  if  the  said  C.  G.  Rees  do  and  shall  in 
all  other  respects  diligently,  skilfully  and  faithfully,  demean 
and  conduct  himself  as  one  of  the  clerks  of  the  said  Com- 
pany, and  perform  the  duties  of  the  said  office  in  that  or 
any  other  capacity;  and  moreover,  if  they  the  said  JS. 
ThorrUon  and  N.  P.  JR^es,  theirexecutors  or  administrators, 
or  some  of  them,  shall  and  do  and  well  and  sufficiently 
save  harmless  and  keep  indemnified  the  said  Company,  and 
the  directors   and  all  other  members  thereof,  from  and 
against  all  losses,  costs,  charges,  damages  and  expenses, 
which  shall  or  may  happen  or  come  to  them  from  or  by 
reason  of  any  deed,  matter  or  thing  whatsoever,  done  or 
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omitted  to  be  doue  by  the  said  C.  G.  Rees  in  or  during  bis 
service,  then  the  above  written  obligation  shall  be  void, 
but  otherwise  the  same  shall  be  in  full  force.  Provided 
always  and  it  is  hereby  declared  that  under  the  said  obli-^ 
gation  the  said  12.  Thornton^  his  heirs,  executors  or  admi- 
nistrators, shall  not  be  liable  to  a  greater  sum  in  the  wholo 
than  one  thousand  pounds,  nor  the  said  N.  P.  Rtes,  his 
heirs,  executors  or  administrators,  to  a  greater  sum  in  the 
whole  than  one  thousand  pounds,"  Sec. 

The  plea  then  stated,  that  after  the  making  the  bond, 
and  before  any  breach  of  the  condition,  to  wU^  on  the  Jirst 
^y  of  January,  1836,  C.  G.  Rees  was  duly  appointed  by 
the  Company  to  be  a  manager  of  a  certain  branch  of  the 
business  of  the  said  Company,  to  wit,  manager  of  the 
Whitechapel  Branch  Bank  of  the  Company,  and  C.  G. 
Rees  thenceforward  hath  been  employed  by  the  Company  as 
manager  of  the  said  branch  bank  of  the  Company.  That 
the  duties  and  responsibilities  of  such  manager  as  in  the 
plea  mentioned  are  much  greater  than  the  duties  and  re- 
sponsibilities of  a  clerk  of  the  Company  as  in  the  condition 
of  the  bond  mentioned,  and  that  the  office  of  such  manager 
as  aforesaid  is  other  and  different  than  the  said  office  of 
clerk  in  the  condition  mentioned.  That  C.  G.  Rees  did 
from  the  day  and  year  aforesaid  cease  to  be  such  clerk  of 
the  Company  as  in  the  condition  of  the  bond  mentioned. 
That  while  C.  G.  Rees  continued  such  clerk  as  aforesaid 
and  before  he  was  appointed  such  manager  as  aforesaid,  he 
did  well  and  truly  fulfil,  keep  and  observe  all  matters  and 
things  in  the  condition  mentioned  by  him  to  be  performed, 
fulfilled,  kept  and  observed.  And  the  Company  did  not, 
nor  did  the  directors,  nor  did  any  member  thereof,  sustain 
any  loss,  costs,  charges,  damages  or  expenses,  for  or  by 
reason  of  any  debt,  matter  or  thing  whatsoever  done  or 
omitted  to  be  done  by  C  G.  Rees  in  or  during  the  service 
as  in  the  condition  mentioned,  and  before  he  was  appointed 
such  manager  as  aforesaid.     Verification,  &c. 

Special  demurrer,  on  the  ground  that  the  bond  is  condi- 
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tioned  for  the  faithful  service  of  C  G.  Rees  whilst  he  con' 
tinued  in  the  service  of  the  Company,  and  the  plea  merely 
stateit  that  he  was  appointed  manager,  and  was  employed 
as  such,  but  it  is  not  stated  that  he  was  employed  in  no 
other  capacity  as  well  as  that  of  manager.  That  it  is  not 
shewn  that  the  duties  of  a  manager  were  not  within  the 
condition,  nor  that  C.  G.  Rees  did  not  after  his  appoint- 
ment as  manager  also  perform  other  services  within  the 
meaning  of  the  condition,  nor  that  he  did  not  perform  the 
duties  of  manager  in  conjunction  with  other  services.  That 
it  is  no  answer  to  the  action  nor  any  performance  of  the 
condition  to  shew  that  C.  G.  Rees  committed  no  breach 
thereof  before  he  Was  appointed  manager.  That  the  plea 
confesses  a  breacbi  and  does  not  avoid  it.  That  it  is  con- 
sistent with  the  plea  that  C.  G.  Rees  was  employed  as 
alleged  as  manager,  ^nd  also  continued  in  addition  thereto 
to  perform  such  services  for  the  faithful  performance  of 
which  the  bond  was  given.  That  the  plea  does  not  shew 
performance  during  all  the  time  that  C.  G.  Rees  continued 
in  the  service  of  the  Company  according  to  the  condition  ; 
that  it  is  a  plea  of  part  performance  only.  That  it  is  argu- 
roentativcy  &c. 
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Sir  If.  W.  Follett  S.  G.,  in  support  of  the  demurrer  (ci), 
contended  that  the  plea  was  bad,  as  it  did  not  state  that 
Rees  relinquished  the  office  of  clerk  on  his  appointment  to 
the  office  of  manager,  and  also  that  the  bond  was  in  fact 
conditioned  for  the  fidelity  of  Rees^  not  merely  so  long  as 
he  should  be  clerk,  but  generally,  **  while  he  shall  continue 
in  the  service  of  the  said  Company."  He  referred  to  Augero 
V.  Keen  (6). 


Erie,  contrd,  contended  that  the  general  words  relied 
upon  on  behalf  of  the  plaintiff  were  to  be  restricted  by  the 
recital,  which  was  part  of  the  same  sentence,  and  shewed 


(a)  The  case  was  argued  before 
Lord  Denman  C.  J.  PaUewn,  WU- 


lianu  and  Wigklman  Js. 
(6)  1  M.&W.Sgo. 


Thornton. 
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1842.        that  Dothiog  was  contemplated  but  fidelity  in  the  office  of 
i^^  clerk :  Lord  Arlington  v.  Merrick  (d),  African  Company  v. 

«.  Mason  (6),  The  Proprietors  of  Liverpool  Waterworks  v.  At^ 

kimon((c),  Payler  v.  Homersham{d),  Simons  v.Johnson{e). 
On  the  general  question  of  the  surety's  liability,  he  cited 
The  Wardens  of  St.  Saviour*s,  Southwark,  v.  Bostock  (/), 
Peppin  V.  Cooper  {g),  Hassell  v.  Clark  {h),  Wright  v.  Uiis- 
sell{i).  As  to  the  cessation  of  the  surety's  liability  on  a 
change  in  the  risk,  he  cited  Barclay  v.  Lucas  (Ar),  Strange 
V.  Lee  (I),  Bellairs  v.  Ebsworth{m). 

Sir  W.  W.  Follett  S.  G.  in  reply.  The  general  words 
relied  upon  for  the  plaintiff  are  themselves  in  the  recital  as 
well  as  in  the  operative  part  of  the  condition.  A  recital 
never  confines  subsequent  words,  by  which  the  intent 
appears  more  large :  Com.  Dig.  Parols,  (A  19)»  Sansom  v. 
Bell[n).  The  plea  does  not  negative  the  continuance  of 
Rees  in  his  office  of  clerk. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  in  the  Trinity  term  following 
(June  9)»  delivered  the  judgment  of  the  Court  as  follows : — 
This  was  an  action  of  debt  on  bond.  The  defendant,  after 
craving  oyer  of  the  bond,  which  recited  that  one  C.  G.  Rees 
had  been  appointed  one  of  the  clerks  of  a  banking  Com- 
pany, and  was  conditioned  for  his  fidelity,  &c.,  whilst  in 
the  service  of  the  Company,  pleaded  in  substance  that^ 
before  any  breach  of  the  condition,  to  wit,  on  ifie  \st  of 
January,  1836,  C.G.  Rees  was  appointed  manager;  that  the 
office  of  manager  is  different  from  that  of  clerk,  and  the 

(a)  2  Wms.  Saund.  414,  and  (g)  9  B.  &  Aid.  431. 

notes.  (k)  2  Mau.  &  S.  363. 

(6)  Cited  in  Stibbs  v.  Clough,  1          (i)  3  Wils.  530. 

Sir.  227.  (A)  1  T.  R.  291,  n. 

(c)  6  East,  507.  (0  3  East,  484. 

(</)  4  Mau.  &  S.  423.  (m)  3  Campb.  53. 

(e)  3  B.  &  Ad.  175.  (n)  2  Campb.  39. 

(/)  2  B  &  Pal.  (N.  R.)  175. 
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responsibilities  greater;  that  C.  G.  Rees  did,  from  the  day        i84e. 
and  year  aforesaid,  cease  to  be  clerk  of  the  Companj,  and 
that  he  performed  the  condition  whilst  he  was  clerk  and     '""''^** 
before  he  was  appointed  manager.  Thornton. 

To  this  plea  there  was  a  demurrer,  and  upon  the  argu- 
ment two  points  were  insisted  upon  for  the  plaintiffs. 
1st  That  the  condition  of  the  bond  is  not  limited  to  ser- 
vice by  C.  O.  Rees  as  clerk  only,  but  extends  to  any  other 
employment  of  C.  G.  Rees  in  the  service  of  the  Company. 
2d.  That  it  does  not  appear  by  the  plea  that  C.  G.  Rees 
ceased  to  perform  the  service  of  a  clerk  to  the  Company 
upon  his  being  appointed  manager,  and  consequently  that 
a  plea  of  performance  until  he  was  appointed  manager  is 
insufficient. 

Upon  the  first  of  these  objections  it  is  unnecessary  to 
give  any  opinion,  as  we  think  the  second  roust  prevail,  and 
that  the  plea  is  bad  for  not  alleging  that  C.G.  Rees  ceased  to 
he  clerk  of  the  Company  when  he  was  appointed  manager. 
It  is  perfectly  consistent  with  the  allegations  in  this  plea 
that  C.G.  Rees  continued  to  be  clerk  after  he  was  appointed 
manager,  and  the  performance  ought  not  to  have  been 
limited  to  the  time  of  his  being  appointed  manager.     The 
plea«  if  put  in  issue,  would  have  been  supported  by  proof, 
that  C.  G.  Rees  had  been  appointed  manager  on  some  day 
previous  to  the  day  stated  in  the  plea  (the  time  being  laid 
under  a  videlicet,  and  not  material),  and  that  he  ceased  to 
be  clerk  on  the  day  stated  in  the  plea,  or  some  subsequent 
day,  leaving  an  interval  between  the  appointment  to  be 
manager  and  the  ceasing  to  be  clerk,  it  not  being  alleged  in 
the  plea  that  he  ceased  to  be  clerk  when  he  was  appointed 
manager,  and  it  not  appearing  that  the  offices  are  necessa- 
rily inconsistent.     There  may  therefore  have  been  an  in- 
terval during  which  a  breach  occurred,  which  is  not  covered 
by  the  plea,  and  we  are  therefore  of  opinion  that  the  plain- 
tiffs are  entitled  to  judgment. 

D.  Judgment  for  the  plaintiffs  (a). 

(a)  See  Chapman  v.  Beckingtony  posty  Mich.  T.  1842. 
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Thursday,  RoSCORLA  V.  ThoMAS. 

Jpril  28th. 

Assumpsit  Assumpsit.     The  declaration  stated  that  heretofore, 

«atedThat*  '^  ^^^»  ^°  ^''®  ^^th  September,  1840,  in  consideration  that 

heretofore,  to  the  plaintiff  at  the  request  of  the  defendant  had  bought  of 

wit,  on  the  i      j   r      t  •     i  .         .  •     ^^» 

S9th  Septem-  ^^  defendant  a  certain  horse,  at  a  certain  price,  to  wit,  30i., 

ber,  1840,  in     ^h^  defendant  promised  that  the  horse  did  not  exceed  five 

consideiation  «.         i     •       . 

that  plaintiff    years  off,  and  that  it  was  sound  in  wind  and  limb,  perfect 

"r  j^'f  "^^J"*?'  i»  vision,  and  free  from  vice;  nevertheless  the  defendant 
ofderendant  '  ^  *  ^ 

had  bought  of  did  not  keep  his  promise,  but  deceived  and  defrauded  the 
certain^horee     pli^>ntiff|  i"  this,  to  wit,  that  the  horse  at  the  time  of  the 

at  a  certain  making  of  the  promise  of  the  defendant  was  not  free  from 
price,  to  wit,        .         ,  ,  •  r  •  •  o 

30/.,  defend-     ^^ce,  but  on  the  contrary  thereof,  was  very  vicious,  &c., 

ant 'promised     whereby,  &c. 

plaintiff  that  mi  .     .«.  ,       • 

the  horse  was        The  plaintiff,  upon  the  issues  joined  in  this  case,  had 

^^\^^/^^^  obtained  a  verdict  at  the  Cornwall  Spring  Assizes,  1841. 

Held,  in 

m^*t^^haiihe      Bompas  Serjt.  in   the  following  Easter  term,  obtained 

promise  ap-      a  rule  nisi  to  arrest  the  judgment, 
peared  to  have 
been  made  in 

respect  of  a  £jrle  and  Butt  now  shewed  cause  (a).     It  is  objected 

precedent  exe-  ,  . 

cuted consider*  that  the  declaration  does  not  state  the  defendants  promise, 

*^*^  t  'be  taken  ^^  ^"^  °^  warranty,  to  have  been  made  at  the  time  of  the 
to  have  been  sale,  and  that  no  action  can  be  maintained  upon  the  pro- 
promise  but     ™'^^  alleged  in  respect  of  an  executed  consideration.   But  it 

that  no  express  must  be  taken  after  verdict  that  the  promise  was  an  express 
promise  on  .  ,         .         i 

such  a  consi-  promise,  and  such  a  promise,  though  subsequent,  is  sup- 
deration,  ^  ported  by  a  past  consideration,  where  the  consideration  has 
ted  at  request,  been  moved  by  a  precedent  request,  which  is  alleged  in 
bevonrth^^    this   declaration.     "Where    AJs  servant   was   arrested  in 

promise  which  London  for  a  trespass,  and  J.  S,,  who  knew  A.,  bailed  him, 

ihe  law  would  .        •  • 

imply  while       ^^^  afterwards  J,,  for  his  friendship,  promised  to  save  him 

the  considera-   harmless,  and  J.  S.  comes  to  be  charged  ;  yet  it  is  held 

tion  was  exe- 

cutory;  that         (a)  Before  Lord  Denman  C.  Z.PutttMon,  WilUmnM  and  WighimmnJs. 

at  the  time  of 

sale  the  only  implied  promise  was  to  deliver  the  horse  on  request,  and  that  after  the  sale 

therefore  there  was  no  consideration  for  the  subsequent  express  promise  of  warranty. 
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that  tbis  is  no  consideration  to  ground  an  assumpsit, 
because  the  bailing,  which  was  the  consideration^  was  past 
and  executed  before.  But  it  had  been  otherwise  if  the 
master  had  previously  requested  him  to  become  bail  for 
his  servant,  Dy.  272  a,  Hunt  v.  Bate^  1  Roll.  Abr.  11, 
(Q)»  pl*  ^9  ^f  because  the  promise  is  not  a  naked  one,  but 
couples  itself  with  the  precedent  requesti  and  with  the  merits 
of  the  partj  which  were  procured  by  that  request,  and  is 
therefore  founded  upon  a  good  consideration.  Hob.  106. 
Lampleigh  v.  iiraiihwaite:**  1  Wms.  Saund.  264,  n.  (1). 

But  it  is  not  necessary  to  contend  that  the  promise  is 
good,  although  made  in  respect  of  a  past  consideration,  for 
it  appears  upon  the  declaration  that  the  warranty  was  given 
at  the  time  of  the  sale.  The  only  date  given  is  the  29th 
September,  1840,  at  which  time  the  sale  is  alleged  to  have 
taken  place,  and  the  same  allegation  must  be  carried  on  to 
the  warranty,  as  forming  together  with  the  sale  one  trans- 
action. If  the  declaration  had  said  "  the  defendant  then 
promised,''  it  would  have  been  entirely  free  from  objection. 
But  the  omission  of  the  word  **  then"  would  not  be  ground  of 
general  demurrer,  and  cannot  therefore  be  taken  as  a  ground 
for  arresting  the  judgment.  In  Thornton  v.  Jenyn9{a), 
where  Browii  v.  Crump{b\  which  may  be  relied  upon  by  the 
defendant,  was  cited,  a  similar  objection  was  taken  to  the 
declaration  on  demurrer.  It  was  said  that  the  plaintiff's 
promise,  which  was  the  consideration  for  that  of  the  de- 
fendant, appeared  on  the  record  to  have  been  made  ante- 
cedently to  the  defendant's  promise.  But  it  was  answered 
by  Tindal  C  J.,  "  the  language  of  this  declaration  is  quite 
compatible  with  the  supposition  that  the  parties  being 
together,  the  promises  were  then  concurrently  and  mutually 
made.  I  think  that  the  fair  and  reasonable  intendment  of 
this  allegation  is,  that  the  word  ''  then"  relates  to  the  same 
period  of  time  in  the  case  of  both  promises ;  and  that  we 
are  not  bound  to  refer  the  one  promise  to  a  period  antecedent 
to  the  other,  although  the  plaintiff 's  promise  may  possibly 

(a)  1  M.  &  Gr.  166;  S.C.  1  Scott,  N.  R.  5S.        (b)  1  Marsh.  567. 
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have  preceded  the  defendant's,  but  that  we  may  take  them 
to  have  been  simultaneously  made." 

Sompas  Serjt.  and  Slade  contrd.  It  is  not  contended 
that  a  bygone  consideration^  executed  at  request,  will  not 
support  any  subsequent  express  promise,  but  it  is  submitted 
that  such  a  consideration  will  not  support  a  more  extended 
promise  than  the  law  would  imply,  while  the  consideration 
was  executory.  The  express  subsequent  promise  to  the 
extent  of  the  promise  which  would  be  so  implied,  is  good, 
for  the  rest  it  is  nudum  pactum.  For  instance,  at  the  time 
of  selling  this  horse,  no  other  promise  was  implied  on  tha 
part  of  the  defendant,  than  that  he  should  deliver  the  horse 
to  the  defendant.  If  therefore  after  the  sale,  in  considera- 
tion that  the  plaintiff  had  bought  his  horse,  the  defendant 
promised  to  deliver  it,  and  that  it'  was  of  the  blood  of 
Eclipse,  the  latter  branch  of  his  promise  would  be  nudum 
pactum.  The  proposition  may  be  put  generally,  that  it  is 
only  in  cases  in  which,  while  the  consideration  is  executory, 
the  law  would  imply  a  promise,  and  thus  exonerate  the 
plaintiff  from  proving  a  promise  at  the  trial,  that,  the  con- 
sideration being  executed,  an  express  promise  will  give  a 
right  of  action.  Upon  a  sale  of  goods,  the  law  implies  no 
promise  that  they  are  of  a  particular  quality :  Parkinson  v. 
Lee  (a).  Such  a  promise  therefore  must  be  proved;  and 
if  made  after  the  sale  would  be  nudum  pactum.  "  The 
warranty  must  he  upon  the  sale;  for  if  it  be  made  after 
and  not  at  the  time  of  the  sale,  it  is  a  void  warranty ;  for  it 
is  then  made  without  any  consideration  ;  neither  does  the 
buyer  then  take  the  goods  upon  the  credit  of  the  vendor :" 
S  Bl.  Com.  1 65.  ''  The  warranty  must  be  made  upon  the 
bargain,  and  at  the  time  of  the  bargain  ;  otherwise  it  is  not 
good  without  deed  :"  Com.  Dig.  Action  upon  the  case  for 
a  deceit  (A  II).  In  Roswell  v.  Vaughan  (6),  which  was  an 
action  on  the  case  for  deceit  in  selling  tithes,  which  the 
defendant  had  no  property  in,  it  was  moved  in  arrest  of 

(a)  3  East,  315.  (6)  Cro.  Jac.  196. 
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jodgment,  **  here  is  not  any  warranty  nor  affirmance  at  the 
time  of  the  sale,  that  he  had  any  right  or  title  to  sell,  for 
his  affirmance  that  he  was  vicar,  and  had  right  to  sell,  was 
upon  the  gth  of  June»  and  the  sale  was  the  l6th  June  after," 
and  judgment  was  arrested.  A  similar  objection  was  taken 
to  the  declaration  in  Pope  v.  lAwyns  (a)>  but  the  point  was 
not  decided.  In  Hopkins  v.  Logan  (b)^  it  was  said  by 
Maule  B.  "  I  agree  that  the  executed  consideration  is  no 
consideration  for  any  other  promise  than  that  which  the 
law  would  imply ;  if  it  were,  there  would  be  two  co-existing 
promises  on  one  consideration.''  In  Collins  v.  Godefroy{c) 
a  subsequent  express  promise  was  held  void,  on  the  ground 
that  there  was  no  implied  promise  at  the  time  of  the  trans- 
action. In  Thornton  v.  Jenyns{d)  the  word  ''  then,"  which 
is  omitted  in  this  declaration,  was  introduced,  the  words 
being  "  in  consideration  that  the  plaintiff  had  then  promised. 
Sic.,  the  defendants  then  promised,  &c,  [Patteson  J.  referred 
to  Eastwood  v.  Kenyon  (e).]  In  this  declaration  the  ,£9th 
September  is  given  as  the  date  of  the  promise:  the  time  of 
sale  is  not  alleged,  and  may  have  been  twenty  years  before 

the  promise. 

Cur.  adv.  rmlt. 

Lord  Denman  C.  J.  in  the  Trinity  term  following, 
(May  SO),  delivered  the  judgment  of  the  Court  as  follows  : 
— This  was  an  action  of  assumpsit  for  breach  of  warranty 
of  the  soundness  of  a  horse. 

The  first  count  of  the  declaration,  upon  which  alone  the 
question  arises,  stated,  ''  that,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  had  bought  of  the 
defendant  a  horse  for  the  sum  of  30/.,  the  defendant  pro- 
mised that  it  was  sound  and  free  from  vice,"  and  it  was 
objected  in  arrest  of  judgment  that  the  precedent  executed 
consideration  was  insufficient  to  support  the  subsequent  pro- 
mise, and  we  are  of  opinion  that  the  objection  must  prevail. 

(a)  Cro.  Jac.  630.  (^  1  M.  &  Gr.  166. 

(6)  5  M.  &  W.  241.  (0  11  Ad.  &  £.  4S8;  8.  C.  3 

(c)  1  B.  &  Ad.  960.  P.  &  D.  376. 
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It  oiftj  be  taken  as  a  general  rule,  subject  to  exceptions 
not  applicable  to  this  case,  that  the  promise  must  be  co- 
extensive with  the  consideration. 

In  the  present  case,  the  only  promise  that  would  result 
from  the  consideration  as  stated,  and  be  co-extensive  with 
it,  would  be  to  deliver  the  horse  upon  request;  the  pre- 
cedent sale  without  a  warranty,  although  at  the  request  of 
the  defendant,  imposes  no  other  duty  or  obligation  upon 
him.  It  is  clear  therefore  that  the  consideration  stated 
would  not  raise  an  implied  promise  by  the  defendant  that 
the  horse  was  sound  or  free  from  vice. 

But  the  promise  in  the  present  case  must  be  taken  to 
be,  as  in  fact  it  was,  express^  and  the  question  is  whether 
that  fact  will  warrant  the  extension  of  the  promise  beyond 
that  which  would  be  implied  by  law,  and  whether  the  con- 
sideration, though  insufficient  to  raise  an  implied  promise, 
will  nevertheless  support  an  express  one ;  and  we  think  that 
it  will  not. 

The  cases  in  which  it  has  been  held,  that  under  certain 
circumstances  a  consideration  insufficient  to  raise  an  im* 
plied  promise  will  nevertheless  support  an  express  one, 
will  be  found  collected  and  reviewed  in  the  note  to 
Wennall  v.  Adney{a\  and  in  the  case  of  Eastwood  v. 
Kenyou{b).  They  are  cases  of  voidable  contracts  subse- 
quently ratified,  of  debts  barred  by  operation  of  law  subse- 
quently revived,  and  of  equitable  and  moral  obligations, 
which,  but  for  some  rule  of  law,  would  of  themselves  have 
been  sufficient  to  raise  an  implied  promise.  All  these  case^ 
are  distinguishable  from  and  indeed  inapplicable  to  the 
present,  which  appears  to  us  to  fall  within  the  general  rule, 
that  a  consideration  past  and  executed  will  support  no  other 
promise  than  such  as  would  be  implied  by  law. 

The  rule  for  arresting  the  judgment  upon  the  first  count 
must  therefore  be  made  absolute. 

Rule  absolute. 


(a)  3  Bos.  &  Pul.  249.       (*)  11  Ad.  &  El.  438;  S,  C.  S  P.  Sr  D.  276. 
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King  v.  Birch.  Monday 

MayQlh. 
aLATT,  on  a  former  day  in  this  term,  obtained  a  rule  The  incipitur 
calling  upon  the  assignees  of  the  defendant,  a  bankrupt^  to  |he  hidement 
shew  cause  why  an   order  of   Lord   Denman  C,  J,,  for  but  merely  in- 
setting aside  the  fieri  facias  and  all  subsequent  proceedings  entering  the 
in  this  case,  should  not  be  rescinded.  jadgment. 

This  was  an  action  of  debt;  the  declaration  contained  therefore,  in 
several  counts,  and  the  aggregate  amount  of  the  sums  de-  |^fi''?u^'"^"^ 
manded  was  79^2/.     The  defendant  did  not  plead  to  the  stated  to  be 
action^  and  on  the  28lh  February  last  the  plaintiff  became  agrew  with  the 
entitled  to  final  judgment  and  signed  it  in  the  usual  manner  sum  for  which 
in   the   master's   book.    The  judgment  so  signed  in  the  issues,  the  fi. 

master's  book  was  for  the  whole  sum  of  79521.     On  the  ^**  cannot  be 

set  Aside,  be- 
same  day  the  plaintiff  sued  out  a  writ  of  fi.  fa.  for  2145/.  cause  it  is  for 

12j.,  being  the  amount  of  the  debt  really  due,  and  7/.  1.55.  »*««.»"" 

'  ®  J  '  '  than  IS  men- 

costs,  tioned  in  the 

On  the  1st  of  March  the  sheriff  levied,  and  on  the  9th  *»»<^*P'^"''- 
of  March  and  the  two  following  days  proceeded  to  sell  by 
auction.    On  the  7th  of  March  a  fiat  in  bankruptcy  issued 
against  the  defendant,  under  which  she  was  declared  bank- 
rupt. 

On  the  15th  of  March  a  summons  was  taken  out  to  set 
aside  the  fi.  fa.  and  all  proceedings  thereon  for  irregularity, 
on  the  ground  that  there  was  no  judgment  to  warrant  the 
writ,  as  the  writ  did  not  correspond  with  the  judgment  pa- 
per before  mentioned,  the  writ  being  for  2145/.  125.,  and  the 
judgment  being  for  7592/.  On  the  17th  of  March  the  judg- 
ment roll  was  carried  in.  On  the  judgment  roll  it  appeared 
that  judgment  had  been  taken  for  the  same  sum  as  mentioned 
in  the  fi.  fa.,  a  remittitur  having  been  entered  as  to  the 
residue.  The  judgment  roll,  after  reciting  the  declaration, 
proceeded  thus,  "  and  the  said  E,  A.  Birch  in  her  proper 
person  says  nothing  in  bar  or  preclusion  of  the  action  of  the 
said  W.  H.  King  whereby  the  said  £.  A.  Birch  remains 
undefended  against  the  said  TT.  H.  King,    And  hereupon 

VOL.  II. — o.  D.  MM 
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1849.  the  said  TF.  H.  King  freely  here  in  Court  remits  to  the 
said  jG.  a.  Birch  the  sum  of  5806/.  85.  parcel  of  the  said 
sum  of  79521.  in  and  by  the  declaration  above  mentioned 
and  demanded^  and  all  damages  by  him  sustained  on  occa* 
sion  of  the  detention  thereof,  and  prays  judgment  for  the 
sum  of  2145/.  12s.  residue  of  the  said  debt,  together  with 
his  costs  and  charges  by  him  about  his  suit  in  this  behalf 
expended,  to  be  adjudged  to  him.  Therefore  it  is  con- 
sidered that  the  said  If.  H.  King  do  recover  against  the 
said  JE.  A.  Birch  the  said  sum  of  2145/.  12^.  residue,  8cc., 
and  also  ?/•  ld<.  for  his  damages/'  &c.  ''  And  let  the  said 
E.  A.  Birch  be  acquitted  of  the  said  sum  of  5806/.  85. 
parcel,  8cc.,  and  the  damages  aforesaid,  in  form  aforesaid 
remitted."  The  writ  of  fi.  fa.  commanded  the  sheriff  to 
levy  the  2145/.  125.  and  the  7/.  155. ''  which  were  adjudged 
to  the  said  W*  H.  King,  &c.,  whereof  the  said  E.  A.  Birch 
is  convicted  as  appears  to  us  of  record,"  &c.  His  lordship 
being  of  opinion  that  the  writ  of  execution  for  one  sum 
was  not  warranted  by  a  judgment  for  another  sum,  which 
was  the  state  of  things  before  the  judgment  roll  was 
carried  in,  and  that  the  plaintiff  had  no  right  to  cure  the 
irregularity  after  the  summons  had  been  taken  out  to  im- 
peach it,  made  the  order  in  question. 

Kelly  and  £.  James  shewed  cause.  A  writ  of  fi.  fa.  to 
levy  a  different  sum  from  that  mentioned  in  the  judgment, 
even  though  it  be  a  smaller  sum  than  in  the  judgment, 
is  irregular:  Webber  v.  Hutchins  (a).  Where,  as  in  the 
present  case,  the  plaintiff  is  not  entitled  to  the  whole  debt 
in  the  declaration  mentioned,  he  may  either  enter  a  remit- 
titur damna  on  the  judgment  paper  as  to  the  residue,  and 
issue  his  writ  for  the  sum  due,  or  he  may  take  judgment 
and  issue  a  writ  for  the  whole,  and  then  indorse  the  writ 
for  the  sum  due.  Here  at  the  time  of  issuing  the  fi.  fa. 
for  2145/.  there  was  no  judgment  to  support  it,  for  the  inci- 
pitur in  the  master's  book,  which  was  the  only  judgment 

(a)  8  M.  &  W.  319. 
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io  existence,  was  for  a  different  sum.  By  Reg.  Gen.  of  1842. 
H.  T.  4  Will.  4,  rule  S, ''  all  judgments  whether  interlocu- 
tory or  final  shall  be  entered  of  record  of  the  day  of  the 
month  and  year^  whether  in  term  or  vacation,  when  signed.*' 
So  the  time  of  ''entering  up  judgment/'  referred  to  in  1  & 
8  Viei»  c.  1 10,  8.  17f  for  the  purpose  of  computing  interest 
on  judgments,  is  the  time  at  which  the  incipitur  is  made  in 
the  master's  book.  No  other  judgment  than  the  incipitur 
is  ever  drawn  up,  unless  it  becomes  necessary  for  some 
ulterior  purpose,  for  the  incipitur  alone  is  enough  to  issue 
execution  upon.  The  incipitur  therefore,  being  practically 
the  judgment,  ought  to  have  agreed  with  the  writ  The 
plaintiff  had  no  right  to  amend  his  proceedings  after  they 
had  been  drawn  in  question,  and,  notwithstanding  his 
attempt  to  cure  his  irregularity,  there  is  now  a  variance 
between  the  judgment  roll  and  the  incipitur. 

Plati  and  PaMeif  contri.  The  judgment  roll  is  the 
only  record  of  the  sum  recovered  by  the  plaintiff,  and  when 
that  roll  is  once  carried  in  nothing  else  can  be  looked  at. 
That  record  agrees  with  the  writ,  and  cannot  be  contra- 
dicted. In  Dickenson  v*  Teague  {a),  on  the  trial  of  an  issue 
whether  the  cause  of  action  arose  within  six  years  before 
the  commencement  of  the  suit,  the  plaintiff  produced  the 
roll  on  which  the  continuances  appeared  to  have  been 
regularly  entered  up.  It  appeared  from  the  writs  them- 
selves that  they  had  not  been  regularly  continued,  but  it 
was  held  that  the  roll  being  right  the  Court  would  not 
look  at  any  thing  else  to  contradict  it.  The  incipitur  is 
nothing  more  than  the  leave  of  the  Court  by  its  officer  to 
enter  up  judgment  for  the  sum  mentioned,  or  for  any 
smaller  sum ;  and  the  incipitur  in  debt  is  always  entered 
for  the  aggregate  amount  of  the  sums  in  the  different 
counts.  So  far  from  the  incipitur  being  a  judgment,  it  is 
not  even  evidence  of  a  judgment :  2  Tidd,  Pn  943  (i) ; 
Ayrey  v.  Dewmpori  (c);  Bull.  N.  P.  228.    At  the  time  the 

(a)  1  C.  M.  &  R.  241.        (*)  9ih  ed.         (c)  2  New  Rep.  474. 
M  M  2 
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184S.  order  now  in  question  was  made  the  judgment  roll  was 
complete,  and  warranted  the  recital  in  the  writ,  which  states 
that  the  plaintiff  has  recovered  2145/.  1&.  against  the  de- 
fendant, ''  as  appears  to  us  of  record."  If  there  has  been 
any  irregularity  in  making  the  judgment  roll  vary  from  the 
incipitur,  the  proper  course  for  the  defendant  would  have 
been  to  apply  to  amend  the  roll  so  as  to  make  it  correspond 
with  the  incipitur. 

Lord  Denman  C.J. — This  argument  has  convinced  me 
that  my  order  for  setting  aside  the  fieri  facias  in  this  case 
must  be  rescinded.  The  incipitur  is  merely  a  warrant  to 
enter  judgment  for  the  sum  there  stated,  and  not  for  more. 
I  am  always  unwilling  to  vary  the  state  of  things  subsisting 
at  the  time  when  a  step  was  taken  to  question  the  va- 
lidity of  a  proceeding  with  reference  to  them,  so  as  to  alter 
the  situation  of  parties,  and  I  acted  on  that  principle  in 
making  this  order.  But  as  the  incipitur  is  no  record,  and  is 
only  in  the  nature  of  instructions  or  a  warrant  for  a  future 
judgment  of  record,  and  the  judgment  roll,  agreeing  with 
the  fieri  facias,  had  been  carried  in  before  the  summons 
was  disposed  of,  there  was  no  variance  between  the  writ 
and  record,  so  as  to  justify  the  order  in  question. 

Patteson  J. — The  application  to  set  aside  the  execu- 
tion was  made  on  the  ground  that  it  varied  from  the  judg- 
ment, and,  if  it  did  so  vary,  the  order  is  right.  The  ques- 
tion now  is,  what  is  the  judgment?  I  always  thought  that 
for  the  purposes  of  the  same  Court  whose  judgment  it 
is  the  incipitur  itself  was  the  judgment,  though  it  is 
otherwise  in  a  different  Court,  and  I  do  not  understand  the 
practice  to  be,  as  stated,  to  put  the  aggregate  amount  of 
all  the  counts  in  debt  as  the  sum  in  the  incipitur,  and  that 
it  is  only  on  the  judgment  roll  it  is  usual  to  put  the 
sum  really  due.  I  think  the  incipitur  ought  to  be  for  the 
same  sum  which  is  stated  in  the  judgment  roll.  In  cases 
of  debt  on  bonds  it  is  different;  there  the  judgment  is  for 
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the  penalty,  and  so  is  the  writ ;  and  it  is  only  in  the  levy 
that  the  execution  creditor  confines  himself  to  the  sum 
really  due.  In  ordinary  cases^  where  a  party  wishes  to 
ha?e  execution  for  a  less  sum  than  he  has  recovered,  he 
may  issue  a  writ  for  the  whole,  and  indorse  it  for  the 
smaller  sum,  or,  as  was  done  in  this  case,  he  may  enter  a 
remittitur  damna  on  the  judgment.  The  judgment  roll 
in  this  case  does  not  vary  from  the  writ ;  and  I  think  the 
variance  between  the  writ  and  incipitur  was  not  a  ground 
for  setting  the  writ  aside.  At  the  same  time  I  think  the 
incipitur  should  be  for  the  sum  really  due. 

Williams  J.  concurred. 

WiGHTMAN  J. — ^The  question  arises  on  a  variance  be- 
tween the  writ  and  the  incipitur.  The  variance  is  that  the 
writ  states  a  smaller  sum  than  the  incipitur.  But  the  judg- 
ment of  record,  which  is  the  only  judgment  recited  in  the 
writ,  is  in  exact  accordance  with  the  writ.  Whether  the 
judgment,  after  it  had  been  entered  on  the  roll,  might  have 
been  set  aside  for  a  variance  from  the  incipitur,  is  another 
matter,  not  before  the  Court;  the  question  is  put  entirely 
as  between  the  writ  and  the  incipitur.  It  is  very  true  that 
in  practice  the  incipitur  is  usually  the  only  judgment  en* 
tered,  and  that  it  is  only  where  the  record  is  required  for 
some  ulterior  purpose  that  the  judgment  roll  is  carried  in. 
Still  the  incipitur  is  not  the  judgment,  and  the  party  wish- 
ing to  take  advantage  of  a  variance  between  the  judgment 
and  the  writ  should  have  the  judgment  roll  carried  in,  and 
then,  if  the  variance  is  continued  on  the  roll,  he  may  avail 
himself  of  the  objection.  Here  the  variance  was  not  con- 
tinued on  the  roll,  and  the  objection  fails. 

Rule  absolute. 
D. 
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Saturday,  The  QuEEN  V.  RowED  and  another. 

May  7th. 

Indictment       INDICTMENT.   The  first  count  stated  that  defendants, 
persons,  charg-  being  persons  of  nasty,  wicked,  filthy,  lewd,  beastly,  and 

ing  ihat  they,    unnatural  dispositions,  and  wholly  lost  to  all  sense  of  de- 
beine  persons  '^  %  e  •  «  i 

of  wicked  and  cency  and  good  manners,  heretofore,  to  wit,  on  the  13th 

"ositJonf  diT  ^^^  ^^  August,  &c,,  with  force  and  arms,  at,  &c.,  in  a  cer- 

iD  a  certain      tain  open  and  public  place  there,  called  Kensington  Gar- 

l^rplaw,  uu- '  ^®"''  frequented  by  divers  of  the  liege  subjects,  8cc.,  unlaw- 

lawfuUy  meet    fully  and  wickedly  did  meet  together  for  the  purpose  and 
together,  with       .  ,      ,       .  -  •    •  .  •  •  t  ■ 

the  intent  of     ^ith  the  mtent  of  committmg  and  perpetratmg  with  each 

committing  other,  openly,  lewdly  and  indecently,  in  the  said  public 

other,  openly,  place,  divers  nasty,  wicked,  filthy,  lewd,  beastly,  unnatural 

lewdly  and  ^^  ^^^  sodomitical  practices ;  and  then  and  there  unlawfully, 

the  said  public  wickedly,  openly,  lewdly  and  indecently,  did  commit  and 

na^ty'  wicked,  perpetrate  with  each  other,  in  the  sight  and  view  of  divers 

filthy,  lewd,  of  the  liege  subjects,  &c.  in  the  said  public  place  there 

turat  and  so-  passing  and  being,  divers  such  practices  as  aforesaid,  to  the 

domitical  great  scandal  and  disgrace  of  mankind,  in  contempt,  &c., 
practices,  and  ^  ,      «  j         .         ,  « 

then  and  there  to  the  evil  example,  &c.,  and  against  the  peace,  KC. 

^"^k'd^^^^'  There  were  three  other  counts,  which  were  the  same  in 

openly,  lewdly  substance  with  the  first. 

W,  did  commit      O"®  ^^  ^^^  defendants  having  been  tried  and  found  guilty 

with  each         before  Lord  Denman  C.  J,  and  a  special  jury,  at  the  Mid- 

sight  and  view  diesex  sittings  after  last  Hilary  term, 
of  divers  of 

jects,  &c.  in  Thesiger  now  moved  in  arrest  of  judgment  (o),  on  the 
the  said  pub-  ground  that  the  indictment  did  not  lay  the  charge  with  suf- 
passing,  divers  ficient  certainty.  The  acts  imputed  by  this  record  are  so 
as^aforesaid^**  vaguely  indicated,  as  to  convey  no  clear  information  to  the 
to  the  great      defendants  of  the  particular  acts  alleged  against  them,  and 

disgrace  of       thereby  to  put  them  to  great  difficulty  either  in  preparing 

mankind,  in 

contempt,  &c.       (^j  xhe  objection  to  the  indict-      objection  had  been  made  before 
t    f  '  d?  -  °™®"'  ^^^  made  at  the  trial,  and      verdict.     But  the  question  was  fi- 
ment  for  want  ^^  ^^^  agreed  that  the  case  should      nally  treated  as  if  raised  after  ver- 
of  certainty,      be  considered  in  banc  as  if  the      diet  and  in  anest  of  judgment. 
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their  defence  or  in  supporting  a  plea  of  autrefois  acquit.  It  1842. 
is  said  in  4  Bac.  Abr.  Indictment  (G)  (citing  Cro.  Eliz.  -^^^ 
147, 201 ;  Hawk.  P.  C.  bk.2,  c.  25,  s.  57),  '*  it  is  laid  down  ^  v. 
a  good  general  rule«  that  in  indictments^  as  well  as  in  ap- 
pealsy  the  special  matter  of  the  whole  fact  ought  to  be  set 
forthwith  such  certainty,  that  it  may  judicially  appear  to 
the  Court  that  the  indictors  have  not  gone  upon  insufficient 
premises."  And  further  on  it  is  said« ''  also  an  indictment 
accusing  a  man  in  general  terms,  without  ascertaining  the 
particular  fact  laid  to  his  charge,  is  insufficient ;  for  no  one 
can  know  what  defence  to  make  to  a  charge  which  is  uncer* 
tain ;  nor  can  he  plead  it  in  bar  or  abatement  of  a  subse- 
quent prosecution ;  neither  can  it  appear  that  the  facts  given 
in  evidence  against  a  defendant  on  such  a  general  accusa- 
tion are  the  same  of  which  the  indictors  have  accused  him ; 
nor  can  it  judicially  appear  to  the  court  what  punishment 
is  proper  for  an  offence  so  loosely  expressed."  Indecent 
public  exposure  of  person^  and  assaults  with  intent  to  com- 
mit unnatural  offences,  are  specific  offences  known  to  the 
law.  Here,  it  is  true,  the  indictment  alleges  that  the  par- 
ties committed  indecent  practices  in  the  public  view.  But 
it  is  not  stated  what  those  practices  were  with  sufficient 
preciseness  to  enable  the  defendants  to  know  whether  they 
constitute  any  offence  known  to  the  law.  The  indictment 
therefore  did  not  afford  them  the  opportunity  of  knowing 
with  certainty  whether  they  should  plead  or  demur  to  it. 
There  are  but  few  exceptions  to  the  rule  that  the  facts  and 
circumstances,  which  are  the  ingredients  of  an  offence, 
must  be  alleged  with  certainty.  Those  exceptions  are  in- 
dictments for  being  a  common  barretor  or  scold,  or  keeping 
a  common  gambling  or  bawdy  house ;  and  the  reason  of 
the  exception  is,  that,  as  the  offence  consists  in  the  frequent 
and  habitual  commission  of  certain  acts,  the  individual  acts 
of  which  the  offence  is  made  up  cannot  be  enumerated  con- 
veniently. 

A  rule  nisi  having  been  granted, 
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Clarkson  was  then  heard  in  support  of  the  rule.  He 
cited  Rex  v.  Biers{a),  Rex  v.  Gi7/(6),  Rex  v.  Muuoz{c), 
and  Rex  v.  Richardson  {d). 

Sir  F.  Pollock  A.  G.,  Sir  W.  fV.  Follett  S,  G.,  and 
Bodkin  shewed  cause.  The  indictment  is  sufficiently  cer- 
tain within  the  rule  laid  down  in  Rex  v.  Home  («)»  where  it 
is  said,  *'  The  charge  must  contain  such  a  description  of  the 
crime  that  the  defendant  may  know  what  crime  it  is  which 
he  is  called  upon  to  answer ;  that  the  jury  may  appear  to 
be  warranted  in  their  conclusion  of '  guilty'  or  '  not  guilty/ 
upon  the  premises  delivered  to  them ;  and  that  the  court 
may  see  such  a  definite  crime  that  they  may  apply  the 
punishment  which  the  law  prescribes."  It  is  impossible 
for  the  court  or  jury  not  to  see  upon  this  indictment  that 
a  misdemeanour  at  common  law  is  charged.  The  prose* 
cutor  may  take  any  one  of  the  words  descriptive  of  the 
practices  charged,  and,  if  any  one  word  is  sufficient,  the 
indictment  may  be  sustained  after  verdict.  The  phrase 
'^  sodpmitical  practices*'  must  signify,  at  the  least,  practices 
tending  to  sodomy,  and  therefore  clearly  describes  an  of- 
fence known  to  the  law,  and  punishable  as  a  misdemeanour. 
The  mere  solicitation  of  another  to  commit  a  crime  is 
indictable:  Rex  v.  Higgins{f),  Reg,  v.  Collingwood {g), 
Reg.  v.  Daniell{h),  Rex  v.  Vaughan  (i),  Rex  v.  Scofield^k). 
The  oiFence  is  sufficiently  specified.  "  There  are  many  in* 
stances  in  which,  though  the  crime  rest  in  tendency  only,  it 
may  be  described  by  general  words,  without  specifying  the 
means :  this  happens  when  the  offence  is  a  conclusion  of 
fact,  arising  from  a  variety  of  circumstances  incapable  of 
any  precise  definition.     These  therefore  are  to  be  regarded 


(fl)  1  A.  &E.  327;  5.C.  3  N. 
I  M.  475. 
(6)  2  B.  &  Aid.  204. 
(c)  2  Str.  1127. 
{d)  1  M.  &  Rob.  402. 
\e)  Cowp.  682. 


(/)  2  Ea«t,  5. 
{g)  6  Mod.  288. 
(Jk)  6  Mod.  99. 
(i)  4  Burr.  2494. 
Ik)  Cnld.  397. 
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as  exceptions  to  the  general  rule  from  the  necessity  of  the 
case:"  1  Stark.  Crim.  PI.  144.  Again^  p.  146,  it  is  said, 
**  With  respect  to  the  description  of  the  solicitation  or  en- 
deavour, it  seems  that  general  words  are  sufficient,  because 
the  endeavour,  attempt  or  solicitation  is  in  general  made  up 
of  petty  circumstances,  which  cannot  be  set  out  on  the 
record."  There  is  an  oiFence  charged  by  this  indictment 
in  general  terms,  it  is  true,  but  still  in  terms  of  known  legal 
signification;  and  it  was  for  the  jury  to  say  whether  the 
individual  acts  proved  did  or  did  not  fall  within  the  general 
description.  The  form  of  this  indictment  is  taken  from  ^ 
ChU.  Crim.  Law,  69  {a) ;  it  is  given  there  as  a  form  of  com- 
mitment,  but  the  same  certainty  is  necessary  to  a  commit- 
ment as  an  indictment.  There  is  also  in  4  Chii.  Crim.  Law, 
48,  an  indictment  against  the  proprietor  of  a  gallery,  called 
^'The  Metamorphic  Gallery,"  for  keeping  a  room  for  the 
purpose  of  exhibiting  indecent  prints.  Will  it  be  said  the 
form  of  indictment  in  that  case  was  bad,  because  it  did  not 
describe  the  several  prints  ?  If  the  word  "  sodomy"  itself 
had  been  used,  it  would  not  have  conveyed  more  certain 
information  than  the  phrase  employed.  No  difficulty  to 
the  defendants  could  arise  hereafter  in  support  of  a  plea  of 
autrefois  acquit,  for  the  identity  of  the  act  charged  on  the 
second  indictment  must  in  all  cases  be  averred  in  the  plea, 
and  proved  at  the  trial.  [Patlesm  J.  Would  an  indictment 
be  sufficient  which  charged  divers  treasonable  or  fraudulent 
practices  f]  Probably  not,  for  such  practices  may  admit  of 
infinite  variety.  Peck  v.  Reg.  (&)  is  an  instance  of  an  indict* 
ment  being  held  bad  for  not  stating  the  particulars  of  the 
fraud  alleged.  The  cases  cited  were  cases  of  substantial 
uncertainty.  In  Rex  v.  Richardson  (c)  the  indictment  was 
for  a  conspiracy  to  cheat  and  defraud  a  person  of  the  fruits 
of  a  verdict  and  certificate,  obtained  by  him  in  an  action  of 
trespass.  In  such  a  case  and  in  other  cases  cited,  it  would 
be  difficult  to  conjecture  by  what  particular  mode  the  end 
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was  to  be  compassed  ;  nor  was  it  necessary  that  any  illegal 
acts  should  be  resorted  to  for  the  purpose  contemplated. 

Thesiger  in  reply.  Although  the  substantive^  if  used  in  this 
indictment^  would  have  a  certain  legal  meaning,  the  adjective 
has  none ;  nor  would  it  do  to  allege  practices  tending  to  the 
crime  referred  to^  for  that  would  be  as  vague  as  the  present 
charge.  The  practices  charged  do  not  appear  to  amount 
to  that  crime,  nor  to  a  solicitation  to  commit  it,  nor  to  ex* 
posure  of  person ;  and  there  is  no  other  crime  of  the  same 
nature  known  to  the  law.  The  argument  for  the  prosecu* 
tion  would  go  to  shew  that,  because  the  obtaining  money 
by  false  pretences  is  an  offence  known  to  the  law,  therefore 
the  particular  false  pretences  need  not  be  shewn  on  the 
indictment;  yet  the  contrary  has  been  held,  and  judgment 
has  been  reversed  for  the  defect :  Rex  v.  Mason  (a). 

Lord  Denman  C.  J. — If  there  had  been  a  long  course 
of  precedents  to  justify  this  form  of  indictment,  we  might 
hold  it  suflScient.  But  no  authority  for  such  a  form  has 
been  cited.  The  indictment  is  too  general ;  it  states  that 
the  accused  parties  met  together  for  the  purpose  of  com- 
mitting certain  practices,  and  that  they  did  commit  them ; 
the  particular  acts  done  are  not  alleged  with  proper  cer- 
tainty. 

Pattbson  J. — I  cannot  distinguish  this  indictment  from 
an  indictment  alleging  treasonable,  fraudulent  or  any  other 
practices.  The  indictment  does  not  state  what  particular 
act  was  done.  I  cannot  think  this  sufficient  to  inform  the 
accused  what  it  is  they  are  charged  with  having  done.  The 
indictment  may  have  a  certainty  in  common  parlance,  but  it 
wants  legal  certainty.  In  a  legal  sense  it  is  by  no  means 
clear  what  acts  are  charged.  A  long  course  of  precedents 
might  be  some  argument  in  favour  of  such  an  indictment ; 
but  we  do  not  find  any  such  precedents. 

(a)  2  T.  R.  581. 
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Williams  J. — ^The  latter  part  of  this  indictment  has 
been  relied  upon  by  the  prosecutor^  for  the  preceding  part 
of  it  rests  in  intent  only,  and  no  act  illustrative  of  the  intent 
is  alleged.  The  question  comes  to  this,  whether  the  words 
used  in  the  latter  part  of  the  indictment  imply  so  specific 
and  distinct  an  offence  that  the  indictment  can  be  sustained. 
I  think  they  do  not^  and  therefore  it  is  insufficient. 


D. 


Judgment  arrested. 
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The  Qdbbn  r.  The  Inhabitants  of  RoTHBRHAM(a). 

A  WRIT  of  certiorari  (ft)  had  issued  to  bring  up  to  this  J^^^^ 

Court  from  the  Court  of  Quarter  Sessions  of  the  West  moval  and 

Riding  of  Yorkshire,  the  proceedings  of  the  sessions  upon  ^f  ^Erolight 

the  hearing  and  determination  of  an  appeal  against  a  certain  before  this 

order  of  two  justices,  for  the  removal  of  paupers  from  the  return  to  a 

township  of  Sheffield  to  the  township  of  Rotherham.     It  writofcertio- 

.-  -ii  i*i  1^  vi      ran,  that  the 

specifically  required  the  return  of  the  order  of  removal,  the  order  suffi- 

examination  on  which  it  was  founded,  and  the  notice  and  cieotly  shewed 

thejunsdic- 
grounds  of  appeal.  tion  of  the 

The  examination  was  taken  on  the  same  day  on  which  itatlne^a  com- 

appeared  to  shew  cause  in  the  full  chl'rchwaJ-*^ 
Court,  but  it  appearing  that  oiBce  dens  and  over- 
copies  had  not  been  taken  of  the  seers  of,  &c. 
affidavits  on  which  the  rule  was  ^^^^  Jj'®  P^"" 
granted,   it  was   made   absolute  ^"eto'^tnha- 
without  argument. 


(a)  Decided  at  the  sittings  after 
Michaelmas  term,  Dec  3, 1842. 

(b)  It  will  be  seen  by  the  next 
CBse,that  this  Court  considered  the 
writ  to  have  improvidently  issued. 
A  rule  nisi  for  the  writ  was  ob- 
tained in  the  Bail  Court,  counsel 


bit  in  and  are 
chargeable. 
Sec,  and  that 

upon  examination  of  the  premises  taken  before  us,  *'  we  do  adjudge  the  same  to  be  true, 
and  that  the  paupers  are  settled  in/'  &c. 

It  is  not  necessary,  where  an  order  is  made  on  complaint  of,  and  is  addressed  to, 
officers  of  a  township,  that  it  should  be  stated  that  the  township  is  one  which  maintains 
its  own  poor. 

An  order  of  removal  may  be  absolute,  without  reference  to  the  provisions  of  the  stat. 
4  &  5  Will.  4,  c.  76,  8.  79. 

Ad  examination  which  states  that  it  was  taken  at  S.,  that  the  mother  is  of  S.,  and 
that  she  and  her  three  children,  of  the  ages  respectively  of  seven,  three  years,  and  one 
year,  were  poor  and  chargeable  to  S.,  sufficiently  shews  that  they  were  inhabiting  in 
S.|  so  as  to  give  the  justices  jurisdiction  to  remove  them* 
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1842.         the  order  was  made,  before  the  same  two  justices  who 
^"-^^^^       made  the  order. 

*  ^,  The  documents  returned  to  the  writ  were  as  follows : — 

Inhabitants  of  Qrder  of  Removal. 

ROTHERRAV.  ,,.»>.,.  ^  r^        .  .  i  t  « 

"West  Ridmg  of)  To  the  churchwardens  and  overseers 
Yorkshire.  3  ^f  ^he  poor  of  the  township  of  Sheffield, 
and  to  the  churchwardens  and  overseers  of  the  poor  of  the 
township  of  Rotherham. 

*'  Whereas  complaint  hath  this  day  been  made  unto  us, 
two  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
said  West  Riding  (one  being  of  the  quorum),  by  the  church- 
wardens and  overseers  of  the  poor  of  Sheffield  aforesaid, 
that  Mary  Varley  and  her  three  children,  viz.  Thomas,  aged 
seven  years,  Jemima,  aged  three  years,  and  James,  aged 
one  year,  have  come  to  inhabit  in  the  said  township  of 
Sheffield,  not  having  gained  a  legal  settlement  there,  nor 
produced  any  certificate  owning  them  to  be  settled  else- 
where; and  that  the  said  Mary  Varley  and  her  said  three 
children  are  now  actually  become  chargeable  to  the  town- 
ship of  Sheffield:  We  do  therefore,  upon  due  examination 
of  the  premises,  taken  before  us  upon  oath,  adjudge  the 
same  to  be  true,  and  we  do  likewise  adjudge  the  last  place 
of  the  lawful  settlement  of  the  said  Mary  Varley  and  her 
said  three  children  to  be  in  the  said  parish,  township  or 
place  of  Rotherham.  These  are  therefore  in  her  Majesty's 
name  to  require  you  the  said  churchwardens  and  overseers 
of  the  poor  of  the  township  of  Sheffield,  or  some  or  one  of 
you,  to  convey  the  said  Mary  Farley  and  her  said  three 
children  from  and  out  of  the  township  of  Sheffield  afore- 
said to  the  parish,  township  or  place  of  Rotherham  afore- 
said, and  them  to  deliver  to  the  churchwardens  and  over- 
seers of  the  poor  there,  or  to  some  or  one  of  them,  together 
with  this  order,  or  a  true  copy  thereof,  who  are  hereby  re- 
quired to  take  care  and  provide  for  them  as  the  law  directs.** 

''  Examination.  The  examination  of  Mary  Varley,  of 
the  township  of  Sheffield,  in  the  said  riding,  widow,  taken 
upon  oath  before  us,  two  of  her  Majesty's  justices  of  the 
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peace  for  the  said  riding,  the  3d  day  of  September,  1841,         i84$. 
concerning  her  settlement,"  stated  that  she  was  about  forty      ^•^^/*^^ 
years  of  age,  and  to  the  best  of  her  knowledge  and  belief  j,^ 

was  born  in  the  township  of  Rotherham.   "  That  about  six-  Inhabitants  of 

RoTBEftBAM. 

teen  years  ago,  she  being  then  a  single  woman,  Mary  Beefy, 
took  a  house  in  Jesus  Gate,  Rotherham,  belonging  to  Mr. 
Taylor,  at  6/.  a  year  rent,  and  in  about  nine  months  she 
married  George  Blocksage^  who  came  to  live  in  the  house 
she  had  taken;  he  only  lived  about  a  year,  and  examinant 
continued  on  the  same  premises  and  paid  the  rent  half- 
yearly.  In  about  seven  months  after,  she  married  again  to 
James  Farley,  who  went  to  reside  on  the  same  premises, 
and  we  stopped  there  about  four  months  after  we  were 
married.  The  said  James  Varley  died  in  July  last,  having 
acquired  no  settlement  subsequent  to  the  occupation  at 
Rotherham,  above  described,  and  examinant  and  three 
children  by  the  said  James  Farley,  viz.  Thomas,  aged  seven 
jears,  Jemima,  aged  three  years,  and  James,  aged  one  year, 
are  poor  and  chargeable  to  Sheffield." 

"  Notice  and  grounds  of  appeal.  To  the  churchwardens 
and  overseers  of  the  poor  of  the  township  of  Sheffield. — 
This  is  to  give  notice  to  you  and  every  of  yotr,  that  we  the 
churchwardens  and  overseers  of  the  poor  of  the  township 
of  Rotherham,  in  the  West  Riding  of  the  county  of  York, 
do  intend,  at  the  next  general  quarter  sessions  of  the  peace, 
to  be  holden  by  adjournment  at  Sheffield,  in  and  for  the 
said  riding,  on  the  £5th  day  of  this  present  month  of  Octo- 
ber, to  enter  and  prosecute  an  appeal  against  an  order  of, 
&c.,  two  of  her  Majesty's  justices  of  the  peace,  acting  iti  and 
for  the  said  West  Riding,  for  and  concerning  the  removal 
of  Mary  Farley,  widow,  and  her  three  children,  Thomas, 
Jemima,  and  James,  to  our  said  township  of  Rotherham. 

'*  And  take  notice  that  the  grounds  of  our  appeal  are — 

"  1st.  That  the  said  Mary  Farley  is  not  legally  settled 
in  the  said  township  of  Rotherham. 

'*  2d.  That  the  said  Mary  Farley  did  not,  when  a  single 
woman,  take  a  house  in  Jesus  Gate,  Rotherham,  belonging 
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184^        to  Mr.  Taylor,  at  6/.  a  year  rent,  as  in  the  examination  of 
^-*^''*-^      the  said  Mary  Varley  is  stated,  nor  did  she  at  any  time  oc- 
j,^  cupy  such  house  in  the  township  of  Rotherham  aforesaid. 

Ro*^*^"^  ^^  *'  ^^'  ^^^^  *'  ^^®'  °^^  sufficiently  appear  by  the  exami- 
nation of  the  said  Mary  Farley,  whereupon  aione  the  said 
order  of  removal  was  made,  at  what  time  the  said  Mary 
Varley  became  legally  settled  in  the  said  township  of 
Rotherham. 

''  4th.  That  it  does  not  sufficiently  appear  by  the  exami- 
nation of  the  said  Mary  Varley,  in  what  manner  the  said 
Mary  Varley  became  legally  settled  in  the  said  township, 
or  that  she  is  legally  settled  there. 

**  dth.  That  it  does  not  appear  by  the  said  examination 
in  what  union,  parish,  township  or  place  the  said  Mafy 
Varley  and  her  said  three  children,  or  any  of  them,  were 
inhabiting  at  the  time  of  the  making  of  the  said  order  of 
removal. 

'*  6th.  That  the  said  examination  contains  no  evidence 
whatever  of  any  complaint  having  been  made  before  the 
said  justices,  by  the  said  churchwardens  and  overseers  of 
the  said  township  of  Sheffield,  of  the  said  Mary  Farley 
having  come  to  inhabit  in  the  said  township  of  Sheffield,  as 
in  the  said  order  of  removal  is  alleged. 

**  7th.  That  the  said  order  of  removal  is  bad,  and  that 
the  said  examination,  whereupon  the  same  was  made,  is 
defective  and  insufficient  to  support  the  same." 

The  following  were  the  points  for  argument  delivered 
with  the  paper  books,  and  relied  on  in  support  of  the  rule 
for  quashing  the  orders : 

1st.  That  the  order  of  removal  does  not  shew  a  com- 
plaint made  by  either  churchwardens  and  overseers  of  a 
parish,  or  by  overseers  of  a  township,  separately  maintain- 
ing its  own  poor. 

2d.  That  the  order  shews  the  necessary  examination  by 
the  justices  only  into  the  inhabitancy  and  chargeability  of 
the  paupers  in  and  to  Sheffield,  and  does  not  shew  any 
examination  whatever  into  the  settlement  in  Rotherham, 
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the  adjudication  as  to  which  is  preceded  by  nothing  to  war-        1849. 

rant  the  same.  ^^^^ 

The  Queen 
3d.  That  the  said  order  absolutely  and  unconditionally  «. 

requires  the  churchwardens  and  overseers  of  the  poor  of  the  'Sj^^***^^^^ 

said  township  of  Sheffield  to  convey  the  paupers  to  the  town* 

ship  of  Rotherham,  and  them  deliver  to  the  churchwardens 

or  overseers  of  the  poor  there»  who  are  by  the  said  order 

required  to  provide  for  the  said  paupers^  and  is  therefore 

bad  and  inoperative,  as  contravening  the  express  provisions 

of  the  Stat.  4  &  5  Will.  4,  c.  76,  s.  79. 

4th.  That  from  the  examination,  whereupon  the  order  of 
removal  was  made,  it  appears  that  the  removing  justices 
acted  without  jurisdiction,  inasmuch  as  that  examination 
contains  no  evidence  whatever  that  the  paupers  were  seve- 
rally residing  in  the  township  of  Sheffield,  where  the  said 
examination  was  taken. 

5th.  That  the  same  want  of  jurisdiction  also  appears  in 
this,  that  the  said  examination  contains  no  evidence  what- 
ever that  any  complaint  was  made  by  the  churchwardens 
and  overseers  of  the  township  of  Sheffield  to  the  said  jus- 
tices, as  alleged  in  their  said  order,  respecting  the  inhabi- 
tancy and  chargeability  of  the  paupers  in  and  to  the  town- 
ship of  Sheffield. 

6th.  That  the  said  examination,  whereon,  &c.  contains 
no  evidence  of  a  settlement  of  the  paupers  in  the  said 
township  of  Rotherham. 

Pickering  in  support  of  the  order  of  sessions  {a).  The 
first  objection  made  is  against  the  order,  that  it  does  not 
shew  it  was  made  on  complaint  of  parties  authorised  by 
law  to  ask  for  it,  that  is  to  say,  by  churchwardens  and  over- 
seers of  a  parish,  or  of  a  township  maintaining  its  own 
poor.  It  states  the  order  to  have  been  made  on  the  com- 
plaint of  the  churchwardens  and  overseers  of  the  poor  of 
Sheffield,  but  it  is  said  it  ought  to  have  stated  that  that  town- 

(a)  Od  Satarday,  Nov.  13, 1842,  before  Lord  Dtnman  C.  J.,  WiUUmu, 
Coleridge  and  Wightman  Js. 
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1B49.         <fhip  maintains  its  own  poor.     Intendment  must  be  made 

^*^^><^^      in  favour  of  the  order  that  it  was  such  a  township.     If 

^^  this  is  erroneously  stated,  it  might  be  amended  by  the  ses- 

lohnbitants  of  sions,  and  this  Court  will  not  hold  it  a  matter  of  substance 

ROTHERHAM.  ...  ,  ...  i^  a       w       i   ^ 

on  an  objection  taken  m  this  mode;  Hex  v.  Amiwcn{a)g 
Rex  V.  Topsham{b),  Rex  v.  Bingley(c),  Indeed  it  may  be 
contended  that,  in  the  counties  named  in  the  stat.  13  &  14 
Car,2y  c.  12,  s.  21,  one  of  which  is  Yorkshire,  the  separate 
townships,  by  the  operation  of  that  statute,  must  support 
their  own  poor. 

The  second  ground  of  objection  is,  that  the  order  does 
not  shew  any  inquiry  into  the  settlement  of  the  paupers  in 
Rotherham,  and  that  therefore  the  adjudication  of  their 
settlement  there  rests  without  any  foundation.  Though 
that  question  is  not  alluded  to  in  the  early  part  of  the 
order,  so  that  it  may  not  be  intended  in  the  ''  premises/' 
still  it  is  afterwards  distinctly  stated  to  have  been  adjudi- 
cated upon  as  a  distinct  subject  of  inquiry ;  and,  as  the 
jurisdiction  of  the  justices  is  admitted,  it  must  be  presumed 
that  the  adjudication  set  forth  was  supported  by  sufficient 
evidence,  and  that  such  evidence  was  taken  on  oath. 

The. third  ground  of  objection  is,  that  the  order  to  re- 
move is  unconditional ;  whereas,  it  is  said,  it  ought  to  shew 
that  none  of  the  excepted  cases  in  which,  by  the  stat.  4  & 
6  Will.  4,  c.  7()>  8.  79^  a  removal  is  suspended,  have  oc- 
curred, or  rather  that  it  ought  on  the  face  of  it  to  be  con- 
ditional on  their  non-occurrence.  But  it  is  not  necessary  that 
the  order  should  refer  to  the  possibility  of  a  case  arising 
in  which  it  must  be  suspended.  The  order  is  good,  though 
there  may  be  afterwards  reasons  why  it  should  not  at  once 
be  executed. 

The  fourth,  fifth  and  sixth  grounds  of  objection  taken 
go  to  the  merits,  and  question  the  sufficiency  of  the  evi- 
dence before  the  justices  to  warrant  their  adjudication;  but, 
as  the  sessions  have  granted  no  case,  this  Court  will  not 

(a)  4  B.  &  C.  757;  5.  C.  6  D.  (c)  4  B.  &  Ad.  567;  5.C.  «  N. 
&  R.  626.  &  M.  103. 

(6)  7  East,  466. 
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look  at  anything  but  the  order  itself.     Reg.  v.  Aberge/e{a),         i849. 

Reg.  V.  Cheshire  (6),  Rex  v.  Frieston  (c),  Reg.  v.  Bolton{d).    J'^'^f^ 

The  QuEEH 

V, 

Pashley  contrd.   The  proceedings  ought  to  shew  on  the  I^habitanu  of 

^  ...  O  O  ROTHERUAM. 

face  of  them  the  jurisdiction  of  the  justices  who  made  the 
order :  hder  Inhab.  Chittinston  and  Penshursi  {e).  Kite  and 
Lane's  casec/).  Rex  v.  All  Sainis,  Southampton  {g),  Rex 
V.  North  Riding  of  Yorkshire  (A),  Rex  v.  Justices  of  War-' 
wickshire  (i),  Reg.  v.  Colbeck  {k).  It  ought  to  appear  that 
the  township,  of  which  the  complainants  were  officers, 
maintained  its  own  poor:  Rex  v.  Bram$haw{l),  The 
order  ought  to  adjudicate  that  the  complainants  were  over- 
seers of  such  a  township:  Day  v.  King(m).  The  order 
ought  to  state  the  evidence  was  taken  on  oath.  [Per  Cu» 
riam-  That  does  appear.] 

The  order  to  remove  ought  not  to  be  absolute  and  un« 
conditional.  [Coleridge  i.  Your  objection  is  that  the  order 
should  embody  the  whole  of  the  proviso.  Lord  Den- 
man  C.J.  That  is  to  say,  that  the  order  to  remove  should, 
under  certain  circumstances,  be  an  order  not  to  remove.] 

Finally,  the  last  three  objections  are  that  it  does  not  ap« 
pear  upon  the  examination  that  there  was  any  evidence  of 
the  pauper's  being  inhabitant  and  chargeable  in  Sheffield ; 
therefore  it  does  not  appear  that  the  justices  having  juris- 
diction in  Sheffield  had  any  over  this  particular  case. 
[Coleridge  J.  You  seek  to  make  the  jurisdiction  depend 
on  the  truth  of  the  complaint,  and  not  on  the  fact  of  there 

(a)  8  A.  &  E.  394;  5.  C.  3  N.  (^0  7  B.  &  C.  785;  5.  C.  1  M. 

k  P.  406.  &  R.  663. 

(6)  8A.&  £.  308;  S.C.  1  P.  (A)  6  A.  &  £.  863;  SL  C.  2  N. 

A?  D.  88.  &  P.  103. 

(0  5  B.  &  Ad.  597.  (i)  6  A.  &  E.  873;  S  C.  2  N. 

{d)  1  Q.  B.  66;  SC  4  P.  &  D.  &  P.  153. 

679.  (k)  12  A.  &  E.  16i ;  S.C.  3  P. 

(f)  S  Salk.  473.  &  D.  488. 

(/)  1  B.  &  C.  101 ;  5.  C.  2  D.  (0  Burr.  Sett.  Cases,  98. 

&  R.  212.  (m)  5  A.  &  £.  359;  S.  C.  6  N. 

&  M.  845. 

VOL.  ll.'-'Q.  D.  N  N 
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184S.        being  a  complaint.     The  Chief  Justice,  in  delivering  the 

^'^"^^^^     judgment  of  the  Court  in  Cave  v.  Mountain  (a),  said,  "  If 

p,  the  charge  be  of  an  offence  over  which,  if  the  offence 

^R^*^°^  ^^  charged  be  true  in  fact,  the  magistrate   has  jurisdiction, 

the  magistrate's  jurisdiction  cannot  be  made  to  depend 

upon  the  truth  or  falsehood  of  the  facts/'] 

Cur,  adv.  vulL 

Lord  Denman  C.  J.  (Dec.  Srd)  delivered  the  judgment 
of  the  Court. — This  case  comes  before  us  upon  a  return 
to  a  writ  of  certiorari,  whereby  the  Court  of  Quarter  Ses- 
sions was  commanded  to  return  their  order,  confirming  the 
original  order  of  two  justices,  for  the  removal  of  certain 
paupers  to  the  appellant  township,  and  also  the  ezamioa* 
tion  whereupon  that  original  order  was  made,  and  the  no- 
tice of  appeal  to  the  sessions,  upon  which  nothing  turns. 

The  objections  founded  upon  that  return  consisted  of 
two  parts ;  first,  that  the  original  order  of  removal  was  de- 
fective upon  the  face  of  it,  for  want  of  shewing  jurisdiction 
in  the  removing  justices;  and,  next,  that  the  examination 
whereon  they  proceeded  was  defective  in  not  shewing  that 
the  paupers  were  at  the  time  in  the  township,  and  that 
therefore  they  had  no  jurisdiction  to  remove. 

Upon  the  first  point  (the  form  of  the  original  order),  the 
Court  gave  sufficient  answers  to  the  various  objections 
which  were  urged  in  the  course  of  the  argument,  which  we 
do  not  consider  it  necessary  to  repeat.  We  then  thought, 
and  think  still,  that  the  original  order  is  unobjectionable. 
We  shall  now  only  add  that  we  certainly  should  not  be 
induced,  upon  slight  grounds,  to  overturn  a  form  of  pro- 
ceeding which  we  have  reason  to  believe  has  been  esta- 
blished by  the  usage  of  very  near  a  century. 

One  objection  only  was  felt  as  creating  any  difficulty, 
and  it  was  this ;  that  it  does  not  appear  upon  the  face  of 

(a)  1  M.  &  Gr.  267;  S.  C.  1  Scott,  N.  R.  132. 
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the  examination  by  the  removing  justices  that  the  paupers,  1843. 
at  the  time  of  the  removal,  were  residing  in  the  township,  ^^^^/-"^ 
and  that  therefore  there  was  no  jurisdiction  to  remove.  ®  Queen 
This  objection  involves  consequences  more  extensive  Inhabitants  of 
perhaps  than  may  at  first  sight  appear,  as  to  the  jurisdic- 
tion of  the  Court  of  Quarter  Sessions  and  as  to  the  mat- 
ters into  which  this  Court  will  inquire,  where  they  (the 
sessions)  have  undoubted  jurisdiction  over  the  subject 
brought  under  our  consideration.  It  raises  two  questions 
of  some  importance ;  first,  whether  the  writ  of  certiorari 
itself  did  not  issue  improvidently,  so  far  as  it  required  the 
return  of  the  original  examination  and  of  the  notice  of 
appeal,  the  same  forming  a  portion  of  the  evidence  sub- 
mitted to  the  sessions  upon  the  hearing  of  the  appeal ;  and 
next,  whether,  although  returned,  this  Court  ought  to  go 
further  than  to  examine  the  validity  of  the  original  order 
and  of  the  order  of  justices,  without  examining  the  evidence 
upon  which  they  proceeded  in  a  matter  obviously  within 
their  ordinary  jurisdiction,  and  where  no  case  has  been 
stated  for  our  opinion  as  to  the  admissibility  or  effect  of 
that  evidence  or  any  part  of  it. 

Into  these  questions  however  we  do  not  feel  it  necessary 
to  enter,  because,  giving  full  effect  to  the  objection  and 
judging  the  examination  as  by  that  objection  we  were  called 
upon  to  do,  we  think  it  sufficient. 

The  point  for  consideration  is,  whether,  upon  the  face 
of  the  examination,  by  fair  and  reasonable  intendment  (and 
by  that  rule  we  were  desired  to  consider  it),  it  does  not 
sufficiently  appear  that  the  paupers  were  inhabiting  in  the 
removing  township  at  the  time  of  the  examination  and  of 
making  the  order. 

And  first,  with  respect  to  the  mother.  She  is  stated  to 
be  ^'  of  Sheffield,"  and  her  examination  is  taken  by  the  re- 
moving justices  **  at  Sheffield."  Moreover,  she  and  the 
other  paupers  are  stated  to  be  ''chargeable  to  Sheffield." 
Now  this  statement  of  being  chargeable  we  find  to  have 
been  considered  by  this  Court  as  material  upon  this  very 

N  N  2 
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point  of  inhabitancy.     In  the  case  of  Rex  v.  Binigar{a)  it 
was  stated  in  the  order  of  removal  "  that  the  paupers  lately 
V.  came  and  intruded  themselves  into  the  parish,  endeavouring 

RothemIm^  ^^^^^  ^^  '^^^'®  **  inhabitants  thereof;"  and  the  objection  to 
the  order  was,  that  the  complaint  did  not  state  that  the  pau- 
pers **  then  were"  but  "  lately  came!*  and  so  that  the  justices 
had  no  jurisdiction.  To  this  it  was  answered  by  the  Court, 
''  The  order  states,  and  the  justices  adjudge  it  to  be  true, 
that  the  paupers  are  likely  to  become  chargeable  to  the  parish, 
which  could  not  be  if  they  were  not  in  the  parish  at  the 
time"  And  there  is  certainly  no  ground  for  presuming  any 
change  of  circumstances,  as  the  examination  and  order  are 
by  the  same  justices,  and  bear  date  on  the  same  day,  the 
3rd  of  September.  From  these  circumstances  taken  toge- 
ther, we  think  it  suflSciently  appears  that  the  mother  was 
then  in  the  township  of  Sheffield. 

Then,  as  to  the  children.  The  helpless  infancy  of  the 
two  younger  (three  years  and  one  year  of  age)  raises  a  pre- 
sumption of  law  and  common  sense  that  they  would  be 
with  the  mother  for  custody  and  protection,  and  the  more 
so  in  this  instance,  as  from  the  examination  we  find  that 
their  father  was  then  dead.  As  to  the  eldest  (seven),  though 
the  inference  may  not  be  so  strong,  he  is  nevertheless  of  an 
age  up  to  which  the  period  of  nurture  is  cousidered  as  ex- 
tending. This  therefore,  with  the  weight  which  we  have 
seen  attributed  to  the  statement  of  chargeability,  will,  we 
think,  suffice  as  to  him. 

The  rule  must  therefore  be  discharged. 

G.  Rule  discharged  (6). 


(a)  7  East,  377.  v.  TheJtatka  of  Buckinghamthire, 

(6)  See  the  neit  case,  and  Reg.      pott,  560. 
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Ex  parte  The  Churchwardens  and  Overseers  of 

TOLLERTON  (a). 

JLASHLEY{b)  moved  for  a  rule,  calling  upon  the  justices  Where  the 
of  the  West  Riding  of  Yorkshire  to  shew  cause  why  a  cer-  ter^ScMions 

tiorari  should  not  issue  to  bring  up  to  this  Court  an  order  have  heard 
_  .       .        ^       ,  •         ,     -  .  and  deter- 

of  two  justices  for  the  removal  of  certain  paupers,  the  ex-  mined  an  ap- 

amination  on  which  it  was  founded,  and  the  proceeding's  in  P^^'  ngftinst 

■^  ,     °  an  order  of 

the  Court  of  Quarter  Sessions,  upon  an  appeal  against  the  removal,  and 


said  order,  including  the  order  and  examination  aforesaid,  I[L"«?«  i«.- 
'  o  '  grant  a  case 

and  the  notice  and  grounds  of  appeal.    The  object  of  the  for  the  opinion 
notice  was  to  get  the  order  before  the  Court  in  order  to  o„  nn  objec- 
quashit  for  an  insufficiency  of  evidence,  apparent  on  the  face  5.'""  ^"  *he  suf- 

.         .  rrii-        n  r   r^  c*         •  ficiency  Of  the 

of  the  examination.      1  he  Court  of  Quarter  Sessions,  on  examination, 
the  hearing  of  the  appeal,  had  refused  to  grant  a  case  on  the  ^*"*  ^^^^  ^**^ 
objection,  which  was  overruled.     The  cases  he  cited  in  certiorari  to 
support  of  his  motion  are  commented  on  in  the  judgment,    examination 

and  the  notice 

Cur.  adv.  vult.      ^f  g'^""^" 
of  appeal,  for 

they  are  no 
Lord  Denman  C.  J.  delivered  the  judgment  of  the  ^orSthe 
Court. — One  of  the  questions,  which  in  the  case  just  dis-  sessions. 
posed  of  we  observed  to  be  involved  in  the  discussion,  has 
now  come  before  us;  and  it  is  this,  whether  the  writ  of 
certiorari  ought  to  require  any  thing  more  to  be  returned 
than  the  record  of  the  Court  of  Quarter  Sessions,  thereby 
meaning  the  original  order  of  removal  and  the  proceedings 
of  the  sessions  thereon  upon  the  hearing  of  the  appeal.     In 
the  present  instance  the  application  is  to  require  the  return 
of  that  record,  and  also  of  the  examination,  whereupon  the 
original  order  of  removal  was  made. 

In  the  first  place  we  find,  upon  reference  to  the  officers 
of  the  Crown  Office,  that  there  is  no  memory  nor  any  note 
to  be  found  of  any  certiorari  (except  where  a  case  has  been 

(a)  Decided  at  the  sittings  after  (b)  Wednesday,  Nov.  33,  before 

Michaelmas  term,  Dec.  3,  1842.         Lord  Denman  C.  J.,  WilUamx  and 

Coleridge  Js. 
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1842.        granted  by  the  sessions)  having  issued^  requiring  the  return 

of  any  such  additional  matter.    The  case  just  disposed  of  is 

Churchwar-    of  course  an  exception,  and  the  writ  is  considered  as  having 

ToixEiiTON     ^^8"^^  improvidently,  so  far  as  respects  the  direction  to 

return  such  additional  matter  as  is  therein  specified. 

The  cases  cited  in  support  of  the  present  application  are 
entirely  foreign  to  the  purpose.  In  all  of  themi  without 
exception,  a  case  appears  to  have  been  granted  by  the  ses- 
sionsy  and  so  to  have  been  brought  before  this  Court.  In 
the  case  of  Rex  v.  Tedford  {a),  it  appears  that  a  case  was 
stated  by  the  Court  of  Quarter  Sessions.  In  Rex  v.  itfar- 
gam  (b)  a  case  also  appears  to  have  been  stated,  and  this 
Court  (though  not  precisely  in  the  usual  form)  in  substance 
ordered  that  case  to  be  restated.  In  Rex  v.  Whitthbury  (c) 
a  case  had  been  granted  by  the  sessions,  and  the  remarks 
of  Lord  Kenyo/i,  which  were  much  pressed  upon  us  regarded 
the  facts  stated  in  that  case,  and  are  utterly  without  appli- 
cation to  the  present.  Rex  v.  fVishford{d)  (the  latest 
authority  cited)  was  also  the  common  case  of  an  order  of 
sessions  upon  a  case  reserved. 

Nothing  therefore  has  been  adduced  to  shew  that  we 
ought  to  do  what  is  now  required.  But  on  the  contrary 
we  find  that  an  understanding  seems  to  have  prevailed  in 
direct  opposition  to  it.  In  the  case  of  Rex  v.  Oulton  (e)  we 
find  the  following  remarks  in  the  judgment  of  Mr.  Justice 
Probyn:  ''This  Court  can  take  no  notice  of  any  thing  but 
the  order.  I  remember  a  case  whete  the  examinations  were 
returned  with  the  order,  but  the  Court  said  they  could  take 
notice  of  nothing  out  of  the  body  of  the  order." 

Upon  the  whole  we  consider  this  to  be  a  speculative 
novelty,  without  the  warrant  of  any  principle,  precedent  or 
authority,  and  that  therefore  there  must  be  no  rule. 

G.  Rule  refused  (/). 

(a)  Burr.  Sett.  Cases,  57.  &  M.  540. 

{b)  1  Term  R.  775.  (c)  Burr.  Sett.  Cases,  64. 

(c)  6  Term  R.  466.  \f)  See  Reg.  v.  The  Jutticet  of 

id)  4  A.  &  £.  316 ;  S.C,  5  N.  Buckinghamhire,  post,  560. 
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The  QcEEN  V.  The  Inhabitants  of  STONELEiGH(a). 

On  an  appeal  to  the  Quarter  Sessions  of  Warwickshire,  An  examina- 

against  an  order  made  by  two  justices  for  the  removal  of  a^etiement"^ 

Thomas  Heritage,  his  wife  and  four  children^  from  the  by  hiring  and 

parish  of  Kenilworth  to  the  parish  of  Stoneleigh,  both  in  ^j^^  ^^^  pnQ. 

Warwickshire,  the  sessions  confirmed  the  order,  subject  to  P^^  *"^"'  '^. 

and  tcTved  tn 
a  case.     The  examination  on  which  the  order  was  made  the  appellant 

was  as  follows:     '  parUhfcra 

year,  as  cow 
Thomas  Heritage  saith,  **  I  am  about  the  age  of  thirty-six  boy,  at  the 

years,  and  was  born,  as  I  have  been  informed  and  believe,  Jhe^gewions' 
in  a  farm  house  belonging  to  Mr.  Boultbee,  near  his  house  subject  to  the 
at  Springfield,  but  in  what  parish  I  do  not  know;  on  Kenil-  Coart,  found 
worth  Statute-day,  about  eighteen  or  nineteen  years  ago,  I  '^*^'  residence 
was  hired  by  Mr.  Wm.Callell,  Mrs.  Whitmores  bailiff,  m  appeared:— 
my  father's  garden,  at  Kenilworth,  to  serve  the  said  Mrs.  ^^J^'  ^^*^  *' 
Whitmore,  who  lived  at  Wainbody  Wood,  in  the  parish  of 
Stoneleigh,  for  twelve  months,  as  cow  boy,  at  the  wages  of 
50s.  certain,  and  5s,  to  be  left  to  Mrs.  Whitmore.     Mr. 
Cattell  asked  me  to  come  as  soon  as  I  could,  as  they  were 
busy  at  Michaelmas,  and  I  said  I  would  go  on  Warwick 
Mop-day,  which  was  held  on  the  12th  of  October.     I  did 
go  on  that  day,  and  I  served  the  said  Mrs.  Whitmore  in  the 
said  parish  of  Stoneleigh,  from  that  time  to  the  I2lh  October 
following,  when  I  received  my  wages  and  left." 

The  material  ground  of  appeal  was,  that  the  said  exami- 
nation of  the  pauper  T.  Heritage,  on  which  the  said  order 
of  removal  is  grounded,  is  defective  and  insufficient,  because 
it  discloses  no  legal  settlement,  or  legal  evidence  of  any 
settlement  whatsoever,  in  the  said  parish  of  Stoneleigh, 
inasmuch  as  it  does  not  state  that  the  pauper  resided  or 
inhabited  in  the  said  parish  of  Stoneleigh,  under  or  during 
the  hiring  therein  alleged  for  forty  days  or  any  other  period. 
The  Court  of  Quarter  Sessions,  subject  to  the  opinion  of 

(a)  Decided  in  Hilary  Term,  1843,  Jan.  SI. 
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1849.        this  Court,  held  that  residence  sufficiently  appeared  in  the 

^J^^^X'^      examination. 
The  Queen 

V. 

Inhabitants  of      Afe/for  and  A.  R.  Adams  in  support  of  the  order  of  ses- 
Stoneleigk.      .  '^\ 

sions.    This  case  is  clearly  distinguishable  from  Reg.  v.  The 

Justices  of  the  West  Riding  (a)  and  Reg,  v.  The  Inhabitants 
of  Old  Stratford  {b),  in  both  of  which  the  objection  was  to 
the  grounds  of  appeal ;  here  it  is  to  the  examination,  where 
less  strictness  is  required  :  Rex  v.  Kelvedon  (c).  The  ses- 
sions have  here  found  that  residence  sufficiently  appears, 
and  that  is  a  reasonable  inference  from  the  facts  stated  in 
the  examination.  It  is  stated  that  the  pauper  went  to  and 
served  in  the  parish  of  Stoneleigh,  and  that  must  raise  a 
presumption  that  the  pauper  was  to  reside  in  his  mistress's 
house  in  the  respondent  parish.  [Coleridge  J.  It  does  not 
appear  that  the  pauper  was  a  menial  servant.  Pattesou  J. 
It  is  quite  consistent  with  the  examination,  that  the  pauper 
never  resided  a  single  day  in  the  parish  of  Stoneleigh. 
Coleridge  i.  It  is  part  of  the  removing  justices'  duty  to 
inquire  where  the  pauper  resided  the  last  forty  days  of  his 
service.  They  ought  to  see  that  they  have  before  them  the 
proper  materials  for  making  an  order  of  removal.]  Before 
the  passing  of  the  New  Poor  Law  Act,  4  &  5  Will.  4,  c.  76, 
the  examinations  were  never  sent  to  the  appellant  parish, 
consequently  no  objection  was  ever  taken  to  them,  but  the 
appeal,  when  it  came  to  be  heard  at  the  sessions,  was  de- 
cided by  the  evidence  there  adduced,  without  reference  to 
what  had  been  proved  before  the  removing  justices. 

Hayes  and  Gale  contrs^,  were  not  heard. 

Lord  Drnman  C.  J.— The  examination  is  bad.  The 
Court  is  bound  to  see  that  both  examinations  and  grounds 
of  appeal  in  stating  a  settlement  set  out  most  distinctly  all 
the  requisites  necessary  to  constitute  it.     I  believe  that  the 

(a)  1  G.  &  D.  706.  (c)  5  A.  &  £.  687;  S.  C.  I  N. 

(6)  9  G.  &  D.  83.  9c  P.  138. 


\ 
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course  this  Court  pursues*  of  requiring  sufficient  evidence 

of  a  settrement  before  a  pauper  is  removed,  will,  in  the  end, 

be  found  to  be  productive  of  great  benefits  to  parishes. 

Inhabitants  of 
Stoneleigh. 
Patteson,  Coleridge  and  Wightman  Js.  concurred. 

G.  Order  of  Sessions  quashed. 


The  Queen  v.  The  Inhabitants  of  Sowe  (a). 

On  appeal  against  an  order  of  two  justices  of  the  borough  Aneiamina- 
of  Warwick,  for  the  removal  of  a  pauper  named  Fiederich  ^n  Jrder^f' 
Benton^  his  wife,  and  two  children  from  the  parish  of  St.  removal  was 
Mary  in  the  said  borough,  to  the  parish   of  Sowe  in   the  stated  a' den- 
county  of  Warwick,  the  order  was  confirmed,  subtect  to  ^•ot>'^<^  ««"l®- 

'  .     '  'J  meat  from  the 

the  opinion  of  this  Court  upon  a  case.  father  of  the 

It  appeared  upon  the  hearing  of  the  appeal  that  the  Jp^antM- 

magistrates   had  admitted  as   evidence  upon  the  present  rish,  and  that 

removal  the  order  and  examinations  which  had  been  taken  by  occasion  the 

two  justices  on  the  removal  of  the  wife  of  a  brother  of  the  paoper's  bro- 

«  •  1         1       I     1    ■  1  «  .     ,  ™r  s  wife  had 

present  pauper,  which  order  had  been  executed,  and  had  been  removed 

not  been  appealed  against.     The  order  and  examinations  ^"  ^|!  ^I^^^ 

admitted  were  of  the  date  of  1835,  and  were  as  follows: —    examination 

"  To  the  churchwardens  and  overseers  of  the  poor  of  the  game^^criva- 

parishof  St.  Mary,  in  the  said  borough  of  Warwick,  and  to  the  tive  settlement 

churchwardens  and  overseers  of  the  poor  of  the  parish  of  ther,  on  which 

Sowe.  in  the  said  county  of  Warwick.&c.  Upon  the  complaint  ^^^^  ^^®  "iP" 

.        ,  .  J  r   X  ^,..    pellantpansh 

of  the  churchwardens  and  overseers  of  the  poor  of  the  parish  had,  without 

of  St.  Mary  aforesaid,  in  the  said  borough  of  Warwick,  ce^d'the'said 

unto  us,  that  Mary  Benton,  the  wife  of  Samuel  Benton  the  wife.    On  np- 

younger,  now  confined  in  Warwick  Bridewell  for  disobey-  JfeV received* 

ing  an  order  of  bastardy,  and  her  two  children,  viz.  Edwin,  »"  evidence,  to 

.  1    f  I  1  *bew  an  ad- 

aged    about   three    years,    and   Lmma   about  two   years,  mission  by 

.     .  -.  -,  «        ,       ,  ^be  appellant 

(a)  Decided  H.  T.  18id,  Sat  urday ,  Jan.  2 1 .  parish  of  the 

father's  settle- 
ment : — Heldf  that  they  were  properly  admitted  for  that  purpose. 
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1842.        have  come  to  inhabit  in  the  said  parish  of  St.  Mary,  not 

rJ^Q  having  gained  a  legal  settlement  there,  nor  produced  any 

V.  certificate  owning  themselves  to  be  settled  elsewhere,  and 

^"'' sSwe!'  °^  ^^^^  ^^^  "**^  ^^^y  Benton  and  her  said  two  children  are 
actually  chargeable  to  the  said  parish  of  St.  Mary,  we, 
the  said  justices,  upon  due  proof  made  thereof,  as  well 
upon  the  examination  of  the  said  Samuel  Benton  upon  oath 
as  otherwise,  and  likewise  upon  due  consideration  had  of 
the  premises,  do  adjudge  the  same  to  be  true,  and  we  do 
likewise  adjudge  that  the  lawful  settlement  of  them  the  said 
Samuel  Denton  and  his  said  wife  and  children  is  in  the  said 
parish  of  So  we,  in  the  said  county  of  Warwick.  We  do  there- 
fore require  you  the  said  churchwardens  and  overseers  of 
the  poor  of  the  said  parish  of  St.  Mary,  or  some  or  one  of 
you,  to  convey  the  said  Mary  Benton  and  her  said  two 
children  from  and  out  of  your  said  parish  of  St.  Mary  to 
the  said  parish  of  Sowe,  and  them  to  deliver  to  the  church- 
wardens and  overseers  of  the  poor  there,  or  some  or  one  of 
them,  together  with  this  our  order,  or  a  true  copy  thereof, 
and  we  hereby  require  you  the  said  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  of  Sowe  to  receive 
and  provide  for  them  as  inhabitants  of  the  said  parish  of 
Sowe. 

The  examination  of  Samuel  Benton  the  younger,  and 
Samuel  Benton  the  elder,  taken  upon  oath.  The  said 
Samuel  Benton  the  younger,  who  is  now  confined  in  War- 
wick Bridewell  for  disobeying  an  order  of  bastardy,  upon 
oath  saith,  that  he  is  about  the  age  of  twenty-four  years,  and 
that  he  was  born,  as  he  hath  been  informed  and  verily  be- 
lieves, at  Birmingham,  where  his  father  and  mother  then 
lived,  but  belonged  to  the  parish  of  Sowe,  in  the  county  of 
Warwick.  Examinant  was  married  by  banns  at  St.  Mary's 
church,  Warwick,  in  February,  1832,  to  Mary  his  present 
wife,  by  whom  he  has  two  children,  viz.  Edwin  about  three 
and  Emma  about  two  years  old,  that  his  said  wife  and  chil- 
dren are  now  chargeable  to  the  said  parish  of  St.  Mary. 
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And  this  deponent  further  taithj  that  he  hath  not  by  any         1842. 
ways  or  means  done  any  act  to  obtain  a  settlement  in  any    rJ^^C'^^ 
parish  or  place  to  the  best  of  his  knowledge  or  belief.  v. 

The  said  Samuel  Benton  the  elder,  upon  oath  says,  that  ^"^^JJwe!*  "^^ 
he  was  born,  as  he  hath  been  informed  and  verily  believes, 
at  Coundon,  near  Coventry,  where  his  father  and  mother 
then  lived,  but  belonged  to  Keresley,  near  Coventry,  that 
when  examinant  was  about  the  age  of  thirteen  he  was  hired 
by  Mr.  Joseph  Cator,  a  farmer  of  Sowe,  at  Bulkington 
Statu teS|  about  a  fortnight  or  three  weeks  before  Michael- 
mas, 1800,  for  a  year,  at  the  wages  of  4/.,  and  received  a  U. 
earnest,  that  he  went  into  and  remained  in  Mr  Cator* t  ser- 
vice the  whole  of  his  time  and  received  his  full  wages  and 
left  at  Michaelmas,  1801.  That  he  was  married  by  banns 
at  St.  Mary's  church  aforesaid  to  Rebecca  his  present  wife, 
by  whom  he  has  had  six  children,  viz.  Rebecca,  the  said 
Samuel  Benton  the  younger,  Frederick,  Ann,  Mary  Jane, 
and  George,  and  has  obtained  no  settlement  since  he  left 
the  said  Mr.  Cator* s  service  to  the  best  of  his  knowledge 
and  belief/' 

The  above  documents  were  again  produced  and  admitted 
on  the  appeal,  and  it  was  also  proved  that  the  paupers 
had  been  received  without  appeal  by  the  parish  officers  of 
Sowe. 

The  statement  of  the  grounds  of  appeal,  so  far  as  it 
is  necessary  for  the  purpose  of  this  case  to  set  forth  the 
same,  were  as  follows : — That  the  order  of  removal  in  this 
case  is  bad  and  inoperative.  First,  because  the  examina- 
tions  on  which  it  is  grounded  are  insufficient  and  defective, 
and  disclose  no  legal  evidence  to  support  the  same.  Se« 
condly,  because  from  the  said  examinations  it  appears  that 
the  family  of  one  Samuel  Benton  the  younger  were  in  the 
year  1835  removed  from  the  said  parish  of  St.  Mary  to  the 
said  parish  of  Sowe,  and  such  order  and  the  examinations 
on  which  it  was  made  were  improperly  admitted  as  evi« 
deuce  on  the  making  of  the  said  order  in  this  case,  inas- 
much as  it  is  not  shewn  or  set  forth  in  the  said  examinations 
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1842.        in  this  case,  that  the  panper  Frederick  Benton  derived  his 

"^-^^^^^      settlement  from   the   said   Samuel  Benion   the  younger. 
The  Queen  jo 

V.  Thirdly,  because  the  said  order  for  the  removal  of  Samuel 

Inhabitants  of  Jjenton  the  younger,  and  the  examinations  on  which  it  is 

grounded  were  not  legal  evidence  in  this  case,  and  ought  not 

to  have  been  admitted  as  evidence  by  the  removing  justices. 

On  the  hearing  of  the  appeal  it  was  objected  for  the 

appellants  that  the  order  of  removal  of  Mary  Benton,  the 

wife  of  Samuel  Benton  the  younger,  and  her  children,  and 

the  examinations  on  which  the  same  was  founded,  were 

not  admissible  evidence  before  the  removing  justices   of 

the  settlement  of  the  pauper  F.  Benion  and  his  wife  and 

children  as  against  the  appellants. 

The  recorder  was  of  opinion  that  the  said  last  mentioned 

order  and  examinations  were  legal  and  admissible  evidence 

of  the  settlement  of  Fred,  Benion  and  his  wife  and  family  in 

the  appellant  parish,  and  confirmed  the  order,  subject  to 

the  opinion  of  the  Court  on  this  point. 

Mellor  and  A.  R,  Adams  in  support  of  the  order  of  ses- 
sions. This  order  and  the  examinations  on  which  it  was 
founded  are  admissible  evidence  on  two  grounds ;  firstly,  as 
evidence  of  an  admission  by  the  parish  ofiicers  of  Sowe  of 
all  the  facts  contained  in  the  examinations;  secondly,  as  a 
judgment  made  by  a  court  of  competent  authority,  and 
therefore  evidence  of  all  matters  necessarily  involved  there- 
in, one  of  which  was  the  settlement  of  the  father  of  the 
then  and  present  pauper,  both  of  whom  it  was  sought  to 
charge  the  parish  of  Sowe  with  the  maintenance  of,  by 
force  of  a  derivative  settlement  from  him  (a). 

The  order  and  examination,  on  which  the  former  removal 
was  founded,  were  admissible  as  evidence,  whatever  the 
force  of  it  might  be,  of  an  admission  by  the  parish  officers 
of  Sowe  of  the  matters  therein  stated.  They  were  in  effect 
the  same  as  a  statement  made  in  the  presence  of  the  party 

(a)  The  argument  on  this  point  Court  whollj  proceeded  on  the 
is  omitted,  as  the  judgment  of  the      first  point. 
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of  the  facts  contained  in  them.    The  answer  of  a  party  to  a         1843, 
statement  is  always  admissible  in  evidence ;  and,  to  lay  the    rp/^^f"^'^ 
foundation  for  the  admission  of  the  answer,  the  statement  v. 

to  which  it  is  a  reply  must  be  proved.  Evidence  of  the  ^"^"^'^^^^  ""^ 
conduct  or  acts  of  the  party  to  whom  a  statement  is  made, 
is  admissible  in  the  same  way  as  an  answer  to  it ;  and  here 
the  appellants,  on  this  order  and  examination  being  served 
upon  them,  received  the  pauper  without  objection.  [Per 
Curiam.  The  parish  officers  might  then  have  received  the 
pauper,  knowing  him  to  be  settled  in  their  parish  on  grounds 
different  to  those  stated  in  the  examination.]  That  may 
undoubtedly  be  so,  and  the  parish  officers  of  Sowe  might 
have  given  evidence  on  the  trial  of  this  appeal  that  that  was 
the  reason  of  their  reception  of  the  former  pauper.  That 
might  destroy  the  effect  of  the  evidence,  but  does  not  shew 
that  it  was  inadmissible.  In  Doe  d.  Ctarges  v.  Forsler{a) 
it  was  held  that  a  notice  to  quit  at  Michaelmas,  served  per- 
sonally on  the  tenant,  who  made  no  objection  at  the  time, 
is  prima  facie  evidence,  from  whence  the  jury  may  find  that 
the  tenancy  commenced  at  that  period.  In  Heane  v.  Jdo- 
gers  (6),  liayley  J.,  in  delivering  the  judgment  of  the  Court, 
said, ''  There  is  no  doubt  but  that  the  express  admissions 
of  a  party  to  the  suit,  or  admissions  implied  from  his  con- 
duct, are  evidence^  and  strong  evidence,  against  him :  but 
we  think  that  he  is  at  liberty  to  prove  that  such  admissions 
were  mistaken,  or  were  untrue,  and  is  not  concluded  or 
estopped  by  them." 

Hayes  and  /.  Spooner  contr^.  The  evidence  was  inad- 
missible altogether.  The  parish  officers  were  not  agents  to 
make  admissions  for  the  parish.  [Lord  Denman  C.J.  They 
do  not  put  it  on  the  other  side  that  the  admission  was  by  an 
agent,  but  by  a  party.]  In  Rex  v.  Wobum  (c)  it  was  held 
that  a  rated  inhabitant  is  to  be  considered  a  party  to  an  ap- 
peal between  his  parish  and  another,  but,  even  if  that  be  so, 

(a)  13  East,  405.  (c)  10  East,  395. 

(6)  9  B.  &  C.  586;  5.  C.  4  M.  &  R.  486. 
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S842.        there  is  here  no  admission  by  such  an  inhabitant.     In  2 

y^0-^-^      Nb/fl»'s  P.  L.  134  (ci),  it  is  said,  *'  that  an  acknowledgment 

The  Queen  ^         ,.,,,.  .  ..    j 

9.  must,  to  anect  the  parish,  be  made  by  certam  prescribed 

Inh^tants  of  modes ;  for  the  parish  officers  have  no  power  to  settle  a 
person  in  their  parish  by  their  acts  or  declarations.  A  pa- 
rish may  acknowledge  a  paupet  to  be  settled  with  them  in 
three  ways:  1st,  By  relief :  2nd,  By  certificate:  Srd,  By 
neglecting  to  appeal  against  an  order  of  removal." 
They  also  cited  Rex  v.  Southowram  (&)• 

Lord  Denman  C.  J. — It  is  impossible  to  say  that  this 
evidence  was  not  admissible.  Whether  it  was  or  not  is  the 
only  question  submitted  to  us  by  the  case. 

Patteson,  Coleridge  and  Wightman  Js.  concurred. 

Order  of  Sessions  confirmed. 

(a)  4th  ed.  It  is  plain  that  the  According  to  the  doctrine  con- 
author  is  speaking  of  what  acknow-  tended  for,  pushed  to  the  extreme, 
ledgments  are  in  themselves  evi-  parish  officers,  on  the  trial  of  an 
dence  of  settlement,  and  not  of  appeal,  could  not  dispense  with 
what  facts,  tending  to  prove  a  set-  proof  of  a  fact  or  document  by 
tleroenty  it  is  competent  to  give  expressly  admitting  it. 
evidence  by  proof  of  admission.  (b)  1  T.  R.  353. 

G. 


The  Queen  t?.  The  Inhabitants  of  St.  Giles  (c). 
An  apprentice  l^PON  appeal  against  an  order  for  the  removal  of  a  pauper 

ierv*ice*^whose  ^'^"^  ^'*®  P^"®*^  °^  ^^'  ^''^^'  Middlesex,  to  the  parish  of 
term  of  ap-  St.  Mary  at  Hill,  in  the  city  of  London,  the  Court  of  Quar- 
wMrunning     ^^  Sessions  quashed  the  order,  subject  to  the  opinion  of 

at  the  time  of  the  Court  of  Queen's  Bench  upon  the  following  case : — 

the  passing  of 

4  &  5  WiU.  4,  (c)  Decided  in  Hil.  Vac.  1843  (Feb.  1). 

c.  76,  bat  who 

had  previoasljr  served  and  resided  so  as  to  gain  a  settlement,  retains  his  settlement, 

notwithstanding  the  67th  section,  which  enacts  ''  that  from  and  after  the  passing  of  this 

act  no  settlement  shall  be  acquired  by  being  apprenticed  in  the  sea  service,  or  to  a 

householder  exercising  the  trade  of  the  seas,  as  a  fisherman  or  otherwise;  nor  by  any 

person  new  being  such  an  apprentice,  in  respect  of  such  apprenticeship." 


The  Queen 

V. 
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The  pauper  was  duly  bound  by  indenture  of  apprentice-  184S. 
ship,  bearing  date  on  or  about  the  month  of  August,  183 J, 
to  the  sea  service,  for  the  term  of  seven  years,  and  served 
his  master  and  resided  in  the  appellant  parish  as  his  ap-  Inhabitants  of 
prentice,  so  as  to  have  gained  a  settlement  in  that  parish, 
before  the  passing  of  the  4  &  5  Will.  4,  c.  76,  but  his  ap- 
prenticeship had  not  expired  when  that  statute  came  into 
operation. 

The  appellants  contended  that,  inasmuch  as  the  appren- 
ticeship, and  the  service  thereunder,  was  not  ended  at  the 
time  of  the  passing  of  the  statute  in  question,  no  settlement 
could  be  acquired  thereby,  according  to  the  provisions  of 
the  67th  section  of  that  statute.  The  respondents  con- 
tended, that  the  67th  section  was  prospective  only,  and  did 
not  divest  the  pauper  of  the  settlement  which  he  had  ac- 
quired before  the  passing  of  that  act. 

If  this  Court  shall  be  of  opinion  that  the  pauper  acquired 
and  retained  a  settlement  in  the  appellant  parish,  notwith- 
standing the  provisions  of  the  statute,  the  order  of  sessions 
is  to  be  quashed. 

If  the  Court  shall  be  of  a  contrary  opinion,  the  order  of 
sessions  is  to  be  confirmed. 

Adolphu$  in  support  of  the  order  of  sessions.  The  67th 
section  of  the  Poor  Law  Act,  4  Sc  5  Will.  4,  c.  76,  pro- 
vides, "  That  from  and  after  the  passing  of  this  act,  no  set- 
tlement shall  be  acquired  by  being  apprenticed  in  the  sea 
service,  or  to  a  householder  exercising  the  trade  of  the 
seas  as  a  fisherman,  or  otherwise,  nor  by  any  person,  now 
being  such  an  apprentice,  in  respect  of  such  apprenticeship." 
Although  in  this  case  there  had  been  a  forty  days'  service 
and  residence  under  the  apprenticeship,  before  the  passing 
of  the  statute,  yet,  as  the  term  of  apprenticeship  had  not 
been  completed  at  that  time,  the  statute  operates  to  bar  his 
settlement.  Before  the  statute  as  many  settlements  might 
be  gained  as  there  were  forty  nights  in  the  period  of  the 
apprenticeship,  and  so  the  ultimate  settlement  to  be  ac« 
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1849.        quired,  by  virtue  of  the   apprenticeship  was  undetermined 

J^^^^^C^      when  the  act  passed.     If  the  settlement  in  the  appellant 
The  Queen  .       .  '^  '^'^ 

v.  parish  IS  allowed,  the  pauper  *'  now  being  such  an  appren- 

^"sr^GiTEs  ^^  ^"^®'"  ^*"  S*""  ^  settlement  "  in  respect  of  such  apprentice- 
ship/* which  the  act  has  said  he  shall  not  do.  l*he  latter 
part  of  the  clause  is  made  inoperative,  if  this  settlement  is 
allowed.  He  also  referred  to  a  note  upon  this  section  by 
Mr.  Arcfibold,  where  it  is  said,  ''  This  and  the  case  of  set- 
tlement by  estate  are  the  only  instances  in  which  this  act 
deprives  a  party  of  a  settlement  already  gained." 

Bodkin  contrsk.  The  words  "  shall  be  acquired'*  are  to 
be  carried  on  to  the  latter  part  of  the  clause,  so  as  to  prevent 
persons  ^'  being  apprentices"  at  the  time  of  the  passing 
of  the  act,  as  well  as  future  apprentices,  from  afterwards 
acquiring  settlements.  By  this  construction  effect  is  given 
to  the  whole  section.     (He  was  then  stopped.). 

Lord  Denman  C.  J. — We  think  that  is  the  true  con-> 
struction,  and  the  argument  is  strengthened  by  reference  to 
section  65,  which  contains  retrospective  words  (a)  that  are 
omitted  in  the  67th  section. 

Pattbson  and  Coleridge  Js.  concurred. 

Order  of  Sessions  quashed. 

(a)  See  Rex  ▼.  Retienden,  1  N.  &  P.  448,  where  the  65th  section 
was  so  construed. 

D. 
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TRINITY  TERM, 

IN  THE  nPTH  YEAR  OF  THE  REIGN  OF  VICTORIA,  1842. 

The  Judges  who  usually  sat  in  Banc  this  Term  were. 
Lord  Denman  C.J.  Williams  J. 

Patteson  J.  Coleridge  J. 

In  the  Bail  Court, 
Wiohtman  J. 


Sally  Catteral  v.  Kenyon  and  Jane  bis  wife.  Wednesday, 

June  ttt. 
1  ROVER  for  the  conversion  of  two  cows.    The  declara-  A  bailiff  seized 
tion  alleged  that  they  came  to  the  possession  of  the  said  [^^  ^^^^^ 
Jane  by  finding,  and  that  she  converted  them  to  the  use  of  under  a  A.  fa. 
her  husband.     Pleas,  1.  That  the  said  Jane  was  not  guilty :  p^r8on,audde» 

2.  That  the  plaintiff  was  not  lawfully  possessed  as  of  her  po«««l  'h«™ 

•  in  an  out- 

own  property.  building  of 

At  the  trial  in  the  Court  of  Common  Pleas  at  Lancaster,  fJ"  '»"n»^i^^* 

'  the  aascnt  ot 

at  the  March  Assizes,  1841,  before  Rolfs  B.,  the  principal  the  innkeeper. 

question  made  was  upon  the  sufficiency  of  the  evidence  of  ei's*  wi'lelaiT 

a  conversion  by  the  female  defendant.     The  cows  had  been  listed  him  in 

taken  in  execution  on  a  B.  fa.  against  the  goods  of  the  father  ment  of  his 

of  the  plaintiff.    The  bailiffs  had  left  them  in  a  building  business.    On 

■^  ,       .  ^^  a  demand 

attached  to  and  part  of  an  inn  in  Blackburn,  kept  by  the  being  made  to 

defendant.     The  defendant's  wife  was  in  the  habit  of  taking  u^'^ih^e  goodr 

a  part  in  the  management  of  his  business.     Several  demands  she  said  she 

of  the  cows  by  the  plaintiff  from  the  female   defendant  attorney  of 

were  proved.     In  answer  to  the  first  two,  she  said  she  could  ^^^  plaintiff  in 

•        •  ■  •  11-  t  J  t       •   L      ^"®  original 

not  give  them  up,  not  knowmg  whether  it  would  be  right,  suit,  that  he 

she  must  inquire  about  it.    In  answer  to  the  third  demand,  ^^^  ^®*|?  ^If 
^  .not  to  bother 

she  said  she  had  seen  Mr.  Bell,  (the  attorney  for  the  plain^  herself  about 

them,  he 

would  see  her  harmless,  and  that  she  would  not  give  them  up. — Held,  in  an  action  of 

trover  against  the  innkeeper  and  his  wife,  in  which  was  alleged  a  conversion  by  her  to 

her  husband's  use,  that  this  refusal  was  evidence  of  a  conversion  by  her. 

VOL.  II. — O,  D.  GO 
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tiff  in  the  suit  in  which  the  fi.  fa.  issued),  that  he  had  told 
her,  not  to  deliver  them  up,  he  would  see  her  harmless,  and 
that  she  need  not  bother  herself  anymore  about  it,  and 
she  would  not  deliver  them.  The  learned  judge  reserved 
leave  to  the  defendant  to  rtiove  to  enter  a  nonsuit,  and 
the  plaintiff  had  a  verdict.  A  rule  havitig  been  obtained 
to  enter  a  nonsuit  according  to  the  leave  reserved^ 


Tomlinson  in  shewing  cause  tdok  a  preliminary  objection, 
that  all  motions  for  n^W  trials  of  cases  tried  in  the  Court  of 
Common  Pleas  at  Lancaster  should  be  made  in  the  Court 
of  which  the  judge  is  who  tried  the  cause.  He  cited  a  note 
to  Foster  v.  Jolly  {a)  in  which  Lord  Denman  is  reported 
to  have  said  thilt  the  judges  had  come  to  a  resolution  to 
that  effect 

Lord  Denman  C.  J. — I  think  if  the  point  had  been 
mentioned,  we  should  have  said  it  was  the  more  expedient 
course  to  move  in  the  court  of  the  baron  who  tried  the 
cause,  but  it  is  not  an  objection  now  against  this  rule. 


TomUmon  shewed  cause  against  the  rule  to  enter  a  non- 
suit. There  was  sufficient  evidence  of  a  conversion  by  the 
female  defendant.  There  can  be  no  doubt  that  the  third 
was  a  positive  refusal  to  give  up  the  cattle,  and  if  given  by 
a  person  sui  juris  would  be  evidence  of  a  conversion. 
Taking  the  property  of  another  from  one  who  has  no  autho- 
rity to  dispose  of  it,  and  refusing  to  deliver  it  to  the  owner 
when  demanded,  is  evidence  of  a  conversion ;  M*Combie  v. 
Davis {b),  Wilson  v.  Anderton{c),  Then  what  difference 
does  it  make  that  this  evidence  is  the  act  of  a  feme  covert. 
She  is  capable  of  a  conversion :  Keyworth  v.  Hill  et  tur.  {d). 
She  took  a  part  in  the  management  of  her  husband's  business, 
and  the  refusal  to  deliver  is  evidence  of  a  conversion  by 
her. 


(a)  S  C.  M.  ft  R«  f  08. 
(6)  6  East,  438. 


(e)  1  B.  &  Ad.  450. 
id)  d  B.  ft  Aid.  685. 
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fV.  H.  Watson  in  support  of  the  rule.    The  custody  of        *848. 
the  wife  wts  the  custody  of  the  husband^  and  her  refusal     q^tteral 

was  therefore  the  refusal  of  a  person  who  had  no  means  of     '     v- 

,  ,  ,  •  1  r      Kento5. 

giving  up  the  property,  and  consequently  no  evidence  of 

any  conversion  by  her:  Alexander  v.  Southey{a),  To 
constitute  a  conversion,  there  must  be  a  taking  with  intent 
to  convert  it  to  the  use  of  the  taker,  or  of  a  third  person  : 
Fouldes  V.  WilUmghby  (&).  The  refusal  by  the  female  de- 
fendant afforded  no  indication  of  such  an  intention. 

Lord  Denman  C.  J. — ^This  rule  was  granted  on  the 
authority  of  Verral  v.  Robinson  {c).  1  think  upon  consi- 
deration that  this  case  does  not  apply.  The  judges  there 
considered  the  chattel,  the  subject  of  the  action^  to  have 
been  in  the  custody  of  the  law,  by  force  of  a  specific  attach- 
ment of  it,  and  that  the  defendant  had  no  power  to  give  it 
up.  In  this  case  the  bailiff  deposited  goods  which  he  had 
no  right  to  take,  tliey  being  the  goods,  not  of  the  debtor  who 
was  the  defendant  in  the  action,  but  of  a  third  party  :  they 
are  demanded,  and  there  was  a  positive  refusal :  that  is  s  ffi- 
cient  evidence  of  a  conversion. 

Patteson  J. — I  agree  in  the  distinction;  the  officer  had 
taken  goods  he  had  no  right  to  take.  On  a  demand  being 
made  of  them,  the  defendant  refused  to  give  them  up,  and 
said  she  was  indemnified  in  holding  them. 

Williams  and  ColekIdge  Js.  concurred. 

Rule  discharged. 
G. 

(a)  5  B.  &  Aid.  247.  (c)  S  C.  M.  &  R.  495. 

(6)  8  M.  &  W.  540. 
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Chukchillv.  BERTBANDyadmiDistratrixi  8cc.|  of 
JunTSth.  W.Bateman. 

S^an^uky,  ASSUMPSIT  against  Susanna  Bertrand,  administratrix, 

which  had        8cc.,  of  William  Bateman,  for  money  had  and  received. 

for  a  defective  '^^^  ^^^^  count  of  the  declaration  alleged  that  Bateman 

raemorial  by     ^^g  indebted  in  his  lifetime  to  the  plaintiff  for  money  had 

the  adminis-  ^ 

tratrix  of  the     and  received  by  him ;  the  second,  on  an  account  stated 

broueht  an       between  the  plaintiff  and  him.     In  these  counts  the  promise 

action  against   was  alleged  to  be  by  the  intestate.     The  third  and  fourth 

tratrix°tore^     counts  alleged    Bateman  to  have   been   indebted  in   like 

cover  the  manner,  and  alleged  promises  by  the  defendant  as  his  admi- 

balanceofthe      .  „..  ,.^,  , 

consideration    nistratrix.      1  here  was  a  nfth  count  on  an  account  stated 

money.    The    between  the  plaintiff  and  the  defendant  as  administratrix. 

declarauon,  »n  ^ 

assumpsit  for    Pleas  to  the  whole  declaration,  non  assumpsit  by  the  de- 

aiid"receivedto  '^^"^^"^  ^^  ^^^  intestate;  to  the  first  and  second  counts, 
the  use  of  the  payment  by  the  intestate  to  the  plaintiffs ;  to  the  third  fourth 
alleged  the  ^"^  ^^^^  counts  payment  by  the  defendant  as  administratrix ; 
money  to  have  and  to  the  whole  declaration  actio  non  accrevit  infra  sex 
been  had  and  /   v       ^      i  i        •  •   •      . 

received  by       annos(a).     Un  these  pleas  issue  was  joined. 

^^HuT^^'  ^'  ^^^  ^"^'  **  Guildhall,  at  the  sittings  after  Trinity  term, 

being  joined  184  J,  before   Wightman  J.,  it  appeared  that  this  was  an 

non^assumpsir  ^^^^^^  brought  to  recover  a  balance  of  the  consideration 

that  the  consi-  money,  paid  by  the  plaintiff  to  Bateman  for  the  grant  of  an 

money  did  not  annuity.      The   annuity  was  granted  by  Bateman  to  the 

^come money  plaintiff  7th  June,  1823.  Bateman  paid  the  annuity  regularly 

ceived  until  the  until  his  death  on  the  14th  January,  1830,  and  the  defendant 

ThTannuk^'b  P®'^  ^*  "P  ^^  ^^^   '^^^   March,    J 838,  at  which  time  the 

the  adminis-  annuity  was  set  aside  for  a  defect  in  the  memorial.     A  ver- 

that"it'wu  ^^^^  ^^'  found  for  the  plaintiff.     Leave  was  reserved  to  the 

therefore  not  defendant  to  move  to  enter  a  verdict  for  her  on  the  pleaa 

and  received  ^^  °on  assumpsit,   and    the  Statute   of  Limitations.     In 

bymtestateat  Michaelmas  term  following.  Butt  obtained  a  rule  accord- 
all,  and  that  ® 
the  declare-       mgly,  against  which 
tion  was  not 
supported  by 
the  facts.                ^^^  xhe  defendant  pleaded  also  a  set-off  and  plen^  administravit. 
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Warren  shewed  cause  (a).      There  is  no  point  oo  the        1842. 
plea  of  the  Statute  of  Limitations,  as  the  defendant,  the  ad-      ^-^^^^^ 

.        ,       ,  ,  .  •   •  •         •  .  •    I      •/.      CHURCniLt 

ministratnxy  had  made  payments  withm  six  years,  which,  if  «. 

a  debt  were  ever  due  at  all,  would  prevent  the  operation  of  B^»trand. 
the  Statute  of  Limitations.  But  it  is  said  that  there  is  no 
right  of  action  at  all.  It  is  contended  that  the  money  re- 
ceived as  the  consideration  for  an  after-avoided  annuity, 
does  not  become  money  had  and  received  to  the  use  of  the 
grantee,  until  the  act  is  done  which  avoids  the  annuity. 
As  an  authority  for  this  position  Cowperv.  Godmond(fi)  was 
cited.  It  is  said  to  be  a  consequence  from  this  principle, 
that  the  testator,  by  whom  alone  the  declaration  states  the 
money  to  have  been  had  and  received,  in  the  legal  sense  of 
the  words,  never  had  and  received  it  at  all.  In  Cowper  v. 
6odmond{b)  the  question  was,  whether  the  Statute  of 
Limitations  ran  against  the  grantee  of  an  annuity,  in  such 
an  action  as  this,  from  the  time  of  the  receipt  of  the  consi- 
deration by  the  grantor,  or  from  the  time  of  his  electing 
to  treat  it  as  void,  and  it  was  decided  that  it  ran  from  the 
latter  period  only.  But  that  rule  is  not  to  be  applied  lite- 
rally and  universally.  It  was  reasonably  decided  in  an 
action  brought  by  the  grantee,  where  the  grantor  sought  to 
prevent  the  plaintiff  from  recovering  by  the  bar  of  the  Sta- 
tute of  Limitations,  which  was  available,  if  it  could  be  con- 
sidered to  be  running  during  the  time  in  which  the  grantor 
treated  the  annuity  as  valid  and  subsisting,  and  during 
which  therefore  he  ought  to  be  precluded,  that  the  consi- 
deration money  was  money  had  and  received  to  the  use  of 
the  plaintiff,  instead  of  a  consideration  for  an  annuity,  which 
could  not  be  recovered  back  until  some  act  done  to  avoid 
the  annuity :  Davis,  executrix,  v.  Bryan  (c).  As  said  by 
Lord  Ellenborough  in  UicJu  v.  Hicks  {d),  **  This  was  either 

(o)  Sittings  in  banc  after  Trin.         (6)  9  Bing.  748;  S.  C.  3  M.  & 
term,  184S,  Jane  23,  before  Lord      Scott,  219. 
Denrnan  C.  J.,  Patlaon,  William         (c)  6  B.  &  C.  651 ;  5.  C.  9  D. 
and  Wightman  Ji.  &  R.  726. 

(<0  3  East,  16. 
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1842.        an  annuity  or  not  an  annuity.    If  not  an  annuity,  the  sums 
J''^^^^'^'^      paid  on  either  side  were  money  had  and  received  by  the 

VHURCHILL  ... 

9,  one  party  to  the  other's  use/*    Taking  this  case  in  con- 

Bebtbanp,  junction  with  Cowper  v,  Godmond(a),  it  shews  that  at  all 
times  from  the  first  payment  of  the  consideration  of  an 
annuity  afterwards  avoided^  that  consideration  was  money 
had  and  received  to  the  use  of  the  grantee,  but  the  grantor, 
by  whose  act  it  becomes  so,  is  estopped  from  saying  that  it 
was  so  until  he  has  avoided  it,  before  which  period  the 
grantee  could  not  h^ve  recovered  it  back*  That  wi|S  the 
argument  of  Wilde  Serjt,,  who  succeeded  in  the  case  of 
Cowper  V,  Godmond  (a)»  Chuppell  v,  Poles  (6)  is  an  analo- 
gous case  to  Hkhs  v.  Hicks,  It  vyas  aq  action  Ip  recover 
money  paid  to  indemnify  parish  officers  for  the  maintenance 
of  a  bastard.  [Patteson  J.  In  this  case  the  question  seems 
to  be,  not  so  much  whether  the  action  will  lie,  as  whether 
the  declaration  is  properly  framed.]  There  was  no  other 
mode  of  framing  it.  If  the  declaration  had  alleged  that  the 
money  had  been  had  and  received  to  the  use  pf  the  admi- 
nistratrix, it  would  not  have  been  supported  by  the  fact, 
[Wightman  J*  Such  a  count,  if  it  made  the  administratrix 
liable  at  all.  would  baye  made  her  so  whether  sh^  bad 
assets  or  not,  tbopgh  she  has  done  nothing  but  pay  the 
annuity  since  the  death  of  the  intestate.  ]The  plaintiff  has 
a  right  to  recover  his  money,  this  is  the  only  form  of  action 
in  which  be  can  recover  it.  He  would  undoubtedly  have 
had  a  right  to  recover  this  money  |f  the  intestate  had  lived, 
and  his  death  cannot  alter  the  plaintiiF*s  rights.  Actus  Dei 
nemini  facit  injuriam. 

Butt,  in  support  of  the  rule.  The  plaintiff  is  in  a  d\y 
lemma ;  the  money  is  either  qaoqey  had  and  received  by  tb^ 
intestate,  and  then  the  Statute  of  Limitations  applies,  or  it  is 
money  had  and  received  by  the  administatrix,  and  then  the 
declaration  is  not  supported.     Cowper  y.  Godmond  {a)  is 

(a)  9  Bing.  748;  8.  C.  S  M.  &  Scott,  219.  (6)  2  M.  &  W.  867. 
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a  direct  authority  that  the  consideration  does  not  become 
money  had  and  received  until  the  annuity  is  vacated. 


Churchill 

V, 

Cur.  adv.  vuft.        Bbrtrand. 


I^rd  Denman  C,  J.  now  delivered  the  judgment  of  the 
Court.  The  count  in  the  declaration  on  which  this  case 
turns  was  a  count  for  money  had  and  received  by  the  de- 
fendanfs  intestate  to  the  use  of  the  plaintiff,  and  a  promise 
by  the  defendant  as  administratrix  to  pay.  The  defendant 
pleaded  non  assumpsit,  and  the  Statute  of  Limitations. 

An  annuity  was  granted  to  the  plaintiff  by  the  defendant's 
intestate  in  1823,  the  memorial  of  which  was  defective. 

The  intestate  paid  the  annuity  till  his  death  in  1830* 

The  defendant  paid  it  afterwards  till  1838,  when  she 
procured  it  to  be  set  aside  for  the  defect  in  the  memorial. 

The  rule  in  this  case  was  to  enter  a  verdict  for  the  defen- 
dant on  the  two  pleas  above  stated. 

The  Court  of  Common  Pleas  in  C<ywper  v.  Godmond{a) 
distinctly  held  that,  under  circumstances  similar  to  the  pre- 
sent, the  money  paid  to  the  grantor  of  a  defective  annuity  is 
not  money  had  and  received  to  the  use  of  the  grantee,  until 
the  grantor  has  elected  to  vacate  the  annuityi  and  that  such 
election  docs  not  make  the  money  had  and  received  to  the  use 
of  the  grantee,  from  the  time  of  the  grant  by  relation. 

That  being  the  law,  the  money  in  this  case  was  not  bad 
and  received  to  the  u$e  of  the  plaintiff  till  1838,  at  which 
time  the  intestate  had  been  dead  eight  years,  and  so  could 
not  be  money  had  and  received  by  him  to  the  use  of  the 
plaintiff,  and  the  rule  must  be  absolute  to  enter  .up  a  ver? 
diet  for  the  defendant  on  the  plei^  of  non  assumpsit. 

Rule  absolute. 

(a)  9  Bing.  748;  S.  C.  3  M.  &  Scott,  219. 
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1842. 

Monday,  CoATBs  and  another  v.  Chaplin  and  Horne. 

June  20th, 
Goods  exceed-  v/ASE  against  carriers. 
L"JL!^f  J1  The  declaration  stated  that  the  defendants  were  common 

price  were 

verbally  carriers  for  hire  in  connection  with  the  Grand  Junction 

plaintifr;no      Railway  Company,  to  carry  and  convey  goods  from  the 

particular         London  terminus  of  the  London  and  Birmingham  Railway^ 

mode  of  car- 


ringe  was  spe-  and  to  deliver  the  same  to  the  consignees  thereof  in  London 

cified,  nor  was  ^^j  jj,  vicinity ;  that  the  plaintiffs  heretofore,  to  wit,  8cc  , 
there  any  evi-  "^  '      ^  "^  .  \         ' 

denceotany     caused   to   be  delivered  to  the  Grand  Junction  Railway 

course  of         Company,  and  the  said  Grand  Junction  Railway  Company 

dealing  be-       accepted  from   the   plaintiffs,  a  certain   parcel  containing 

tween  tlie 

plaintiff  and     certain  goods,  8cc.,  of  the  value,  to  wit,  of  ISO/.,  to  be  by 

vendee.    The   j|,gn^   conveyed   from  Liverpool  to  London;  that  having 
plaintiff  after-  /  \  ,       ,^  , 

wards  for-        80  conveyed   the   goods  to  London,  the   Company  then 

''od^b'^the     delivered   them  to  the  defendants   as  such  common   car- 
defendant,       riers^r  and  on  behalf  of  t/ie  plaintiffs,  to  be  carried  by 

]*  _  *^j*f  *  ^     the  defendants  from  the  terminus  and  delivered  to  the  con- 
common  car- 
rier.   The        signees  in  London ;  that  the  defendants  as  such  common 

Jus^w^ilein     carriers  then  received  the  goodn  for  and  ou  behalf  of  the 

the  defend-      plaintiffs  for  the  purpose  aforesaid ;   yet  the  defendants 

anl's  custody.     ,.  ,      -^     .  ,.  ,  j      .^  ,. 

-^Held,  that     did  not  deliver  the  goods,  but  so  negligently  conducted 

the  plaintiff      themselves,  that  the  same  were  lost,  &c. 

was  the  proper  '  ^    ^  ^ 

party  to  bring       Second  plea.  That  the  Grand  Junction  Railway  Company 

the'losTof^he  ^'^  "^^  deliver  the  goods  to  the  defendants /or  and  on  behalf 

goods,  the  pro-  of  the  plaintiffs,  to  be  conveyed  to  the  consignees,  nor  did 

not  having        ^^e  defendants  take  or  receive  the  same  for  and  on  behalf 

passed  to  the    Qf  ^^g  plaintiffs  for  the  purpose  aforesaid,  in  manner  and 

form,  8cc«     Issue  thereon. 

At  the  trial  before  WighimanJ.  at  the  Middlesex  sittings 

in  Trinity  term,  1841,  it  appeared  that  the  goods  were 

verbally  ordered  of  the  plaintiffs  by  the  traveller  of  Morrison, 

Dilloti  Sc  Co.  the  consignees.    On  the  18th  August,  1841, 

an  invoice  was  sent  to  Morrison  8c  Co.  by  post,  addressed 

to  them  as  /.  ^  T,  Morrison,  which  was  in  a  printed  form 

generally  used  by  Coates  8c  Co.,  headed  with  the  name  of 
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ibeir  firm.  This  letter,  as  it  appeared  at  the  trials  had  been  l^^^* 
safely  delivered.  The  goods  were  directed  /.  S^  T.  Morrisoti, 
and  delivered  to  the  Grand  Junction  Railway  Company,  by 
whom  they  were  carried  to  London,  and  handed  over 
to  CkapUn  and  Home,  the  defendants.  On  the  following 
day  they  were  carried  by  the  defendants*  porter  to  Messrs. 
Morrison  and  Dillon,  but  their  clerk  declined  to  take  them 
in,  alleging  that  they  were  not  for  them^  but  directed  to 
some  other  firm.  The  porter  accordingly  carried  the  parcel 
back,  and  deposited  it  in  a  warehouse  belonging  to  the 
defendants,  from  which  it  was  lost.  It  was  objected  that 
the  action  ought  to  have  been  brought  by  Morrison  &  Co., 
inasmuch  as  the  invoice  was  a  suflScient  memorandum 
within  the  Statute  of  Frauds  to  vest  the  property  in  the 
consignees,  and  that  at  any  rate  the  property  in  the  goods 
bad  passed  to  them  by  the  delivery  to  the  Grand  Junction 
Railway  Company.  It  was  further  argued  on  the  same 
grounds,  that  the  defendants  were  entitled  to  a  verdict  on 
the  above  issue,  inasmuch  as  the  property  having  vested  in 
the  consignees  by  the  delivery  to  the  carriers,  the  Grand 
Junction  Railway  Company  had  not  delivered  the  goods  to 
the  defendants,  nor  had  the  defendants  received  them  for 
and  on  behalf  of  the  plaintiffs,  but  for  and  on  behalf  of 
Morrison  8c  Co.  The  learned  judge  directed  the  jury  to 
find  a  verdict  for  the  plaintiffs,  with  liberty  to  the  defendants 
to  move  to  enter  a  nonsuit  or  a  verdict  for  them  on  the 
above  issue. 

Piatt,  in  the  same  term  having  obtained  a  rule  nisi 
accordingly, 

Erie  and  Knowles  now  shewed  cause.  The  cases  shew 
that,  where  there  has  been  a  valid  and  complete  contract  of 
sale  between  the  parties,  the  delivery  to  the  usual  or  agreed 
carrier  will  vest  the  property  in  the  consignee;  but  it  is 
otherwise  if  there  has  not  been  a  valid  sale  within  the  pro- 


554 


1849. 

C04TE9 
V, 


CASES  IN  T|IE  QUIjEV  S  BENCH, 

viiiions  of  tl^e  Statute  of  Frimd9t  In  Swain  v.  ShepherdXoi), 
Parhe  B*  lays  down  the  rule  to  be,  that  where  goods  of  a 
fair  merchantable  quality  are  forwarded  in  pursuanpe  of  a 
written  order,  which  binds  the  penon  to  receive  the  goods,  the 
property  passes  to  that  person  by  the  delivery  to  the  carrier, 
and  he  is  the  proper  person  to  sue  the  carrier,  if  the  goods 
are  lost.  Now  here  it  cannot  be  said  that  Morrison  &  Co. 
were  bound  to  receive  the  goods,  for  they  noight  still,  as  is 
said  in  Smith  v.  Surman  (6),  have  objected  to  the  quantum 
or  the  quality  of  the  goods,  which  they  had  only  verbally 
prdered.  {n  Fragano  v,  I^ng  (c),  where  the  consignee  was 
held  to  be  the  proper  party  to  su^  the  carrier  of  his  goods, 
for  the  daipage  which  had  happened  to  them  by  his  care- 
lessness in  the  transport  of  them,  thpre  was  a  written  order 
for  the  goods,  signed  by  the  ponsiguee,  which  bound  him 
to  receive  them,  if  thpy  reasonably  corresponded  to  that 
order,  so  that  that  case  falls  within  the  principle  of  Swain  v. 
Shepherd  ia)n  As  to  the  earlier  cases  which  will  be  relied  op 
for  the  defendant,  Dafpes  v.  Peck{d)f  and  Duttqn  v.  Solomon^ 
son(e)t  they  2|re  supported  by  Littledale  J.  in  Freeman  v. 
Birch  (/),  on  the  groupdf  thftt,  under  the  particular  cjfcumr 
stiinpes,  the  property  iq  the  goods  had  entirely  gone  out  of 
the  vendor,  lu  both  those  cases  the  n^ode  of  carrii^e  was 
0icpressly  named  by  the  vendee,  and  the  goods  were  there- 
for^  at  the  risk  of  tl^e  consignee  as  soon  as  they  were  placed 
in  the  hi^nds  of  the  carrier,  [Patteson  J.  According  to 
the  argument  of  the  defendants,  the  plaintiffs  are  in  this 
situation,  that  they  cannot  sue  the  carriers  for  the  loss  of  the 
goods,  nor  c^n  they  sue  the  consignee  for  the  price]. 
Supposing  that  they  were  to  sue  the  consignees  for  the  pric^ 
of  the  goods,  it  would  be  a  good  defence  for  them  to  say,  that 
there  was  no  note  or  memorandum  to  bind  them,  nor  delivery 
and  acceptance^  ^o  as  to  satisfy  the  statute.    In  Ciarke  v. 

(a)  1  M.  &  Bob.  293.  &  R.  983. 

(b)  0  B.  &  C.  577«  S.  C.  4  M.         (d)  B  T.  R.  330. 
&  R.  455;  see  too  Haofe  v.  Pabnerf         (e)  3  B.  &  P.  582. 

3  B.  &  Aid.  321.  (/)  1  N.  &  M.  420. 

(c)4B.&C.  219;  S.  C.  6  D. 
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Hutehifis  (a),  ip  assumpsit  for  goods  sold  and  delivered,  a 
delivery  to  the  carrier  was  held  not  to  be  a  delivery  to  the 
vendee.  In  Hanson  v.  Armitageib),  a  delivery  of  goods  to 
a  wbarfingeri  who  was  accustomed  to  forward  gpods  from 
the  plaintiff  to  the  defendant,  which  goods  were  afterwar()s 
lost  while  in  the  possession  of  the  carrier,  was  held  pot 
to  be  9  delivery  and  acceptance  so  as  to  tak^  the  case  put 
of  the  ^tatute.  Here  there  is  nothing  to  shew  that  the  dpr 
feqdants  were  either  the  usual  or  agreed  carriers  between 
the  plaintiffs  and  thp  ponsigpees,  Nor  if  that  h&d  appeared 
would  it  hi|ve  effected  the  case,  a§  tliere  was  np  written 
order  for  the  goods  which  would  have  pbljged  the  con- 
signees to  receive  them  in  c^se  they  werp  of  the  qul^ntity 
and  quality  direpted  by  the  order.  It  is  trup  th^t  in 
Schnieder  v.  Norris  {c),  p  bill  of  parcels  ip  the  s^me 
form  as  tbp  invoice  in  the  present  case,  in  which  the  nan^e 
of  the  vepdor  was  printecli  and  thp  name  of  tl)e  vendee 
written  by  the  vendor,  wf(s  held  p  sufficient  pi^iporandum 
of  the  coQtract  within  the  Sfatutp  of  Frpuds;  but  that 
wps  to  charge  the  vendor.  The  consignees  ip  the  pre- 
spnt  case  coulc)  not  have  piaintaiped  trover ;  Afexander  y. 
Comber  {d)f 
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Plait  and  Brp^  contri.  The  rule,  in  cases  like  the  pre- 
sent, is  Ipid  down  in  Seluyn's  N.  P.  406(«),  where  all  the 
cases  pn  this  subject  arp  reviewed.  It  is  there  said,  ''  Ip 
geperplj  thp  actiqn  pgaipst  p  carrier  for  the  pon-^deliv^ry  or 
Ipsf  of  goods,  must  be  brought  by  the  person  in  whom  the 
legal  right  of  property  in  thp  goods  ip  question  is  vested 
at  the  time,  Whep  p  trpdesmap  orders  goods  to  be  ^ent 
by  a  carrier,  ps  at  the  instapt  whep  the  goods  pre  delivered 
to  the  carrier  puch  delivery  operates  as  a  delivery  to  the 
purchaser,  and  the  whole  property  (subject  only  to  the  right 


(h)  5  B.  &  Aid.  557. 


(d)  1  H.  Bl;  2Q. 
\e)  lOth  ed. 
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of  stoppage  in  traositu  by  the  seller)  vests  in  the  purchaser^ 
he  alone  can  maintain  an  action  against  the  carrier  for  any 
loss  or  damage  to  the  goods ;  and  this  rule  holds^  as  well 
where  the  particular  carrier  is  not  named  by  the  purchaser, 
as  where  he  is."  This  seems  to  be  a  reasonable  rule,  be- 
cause the  price  of  the  carriage  is  always,  except  by  special 
agreement,  paid  by  the  purchaser;  and,  even  where  the 
seller  pays  for  the  carriage,  still  the  goods  are  immediately 
upon  the  delivery  to  the  carrier  at  the  risk  of  the  vendee : 
King  V.  Meredith  {a) f  Davis  v.  James  (b),  Bac,  Abr.  tit. 
Bailment,  (B).  So  in  Wilbraham  v.  Snow(c)»  Snee  v. 
Prescote(d)  is  quoted,  in  which  Lord  Hardwicke  decided 
that,  if  goods  are  delivered  to  a  carrier  to  be  delivered  to 
A.  and  are  lost,  J.  only  can  bring  the  action.  Godfrey  v. 
Furzo  (e)  also  is  in  point.  In  answer  to  the  objection  of 
Patteson  J.,  Groning  v.  Mendham  {/)  is  in  point,  which 
shews  that  the  consignees  might  have  brought  their  action 
against  the  carrier  for  the  loss  of  the  goods,  or  trover  for 
the  detention  of  them,  and  the  vendors  would  then  in  turn 
have  recovered  from  them  the  price.  If  this  be  so,  the 
consignees  might  have  brought  their  action  against  the  de- 
fendants in  the  present  case,  and  therefore  they  must  be  the 
only  parties  who  can.  It  is  submitted  that  the  argument 
as  to  the  vesting  of  the  property,  derived  from  the  Statute 
of  Frauds,  is  founded  on  a  fallacy ;  as  was  said  in  Stead  v. 
Dawberig),  it  confounds  the  contract  with  the  remedy  upon 
it.  It  might  be,  perhaps,  that  for  want  of  a  written  agree- 
ment the  contract,  as  between  vendor  and  purchaser,  could 
not  be  enforced ;  but  still  there  was  a  contract  subsisting  as 
against  third  parties.  The  Statute  of  Frauds  throws  diffi- 
culties only  in  the  way  of  the  evidence  of  a  contract: 
Thornton  v.  Kempsler{h),     If  the  vendors  had  stopped  the 

(a)  3  Camp.  699.  (/)  5  M.  &  S.  189. 

(()  5  Burr.  S680.  (g)  10  A.  &  £.  57;  &  C.  9  P. 

(c)  9  Wms.  Saund.  47.  &  D.  447. 

(d)  lAtk.348.  (A)   5   Taunt   786;  S.  C.  1 

(e)  S  P.  Wms.  185.  Manh.  355. 
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goods  in  transitu,  and  it  had  turned  out  that  the  consignees        1842. 

were  not  insolvent,  they  might  have  maintained  trover  for  ^ 
them.  V, 

Cur.  adv.  vuU.  ^="^"''' 

Lord  Dbnman  C.  J. — I  am  of  opinion  that  this  rule 
must  be  discharged.  It  seems  quite  clear  that,  as  between 
the  consignees  and  the  plaintiffs,  the  property  had  not 
passed  out  of  the  plaintiffs  and  vested  in  Morrison  &  Co., 
so  as  to  allow  the  plaintiffs  to  maintain  an  action  for  goods 
sold  and  delivered.  The  consignees  had  not  accepted  the 
goods,  and  therefore  in  the  absence  of  a  written  order  the 
provisions  of  the  Statute  of  Frauds  have  not  been  complied 
with,  so  as  to  charge  them.  Then  does  the  invoice  make 
a  difference?  It  clearly  does  not,  for  the  reasons  adduced 
by  the  plaintiff  in  argument.  The  order,  which  was  a  verbal 
one,  seems  to  have  been,  in  general  terms,  a  mere  parol  order 
for  such  and  such  goods,  without  any  mention  of  any  par* 
ticular  carrier,  or  even,  as  far  as  it  appears  in  evidence,  of 
any  mode  of  carriage  at  all.  Even  supposing  therefore  that 
we  were  to  hold  that  the  delivery  to  a  carrier,  who  was 
named  by  the  consignees,  would  be  a  delivery  to  the  con- 
signees, how  would  that  affect  the  present  case,  where  the 
carrier  was  selected  by  the  plaintiffs?  This  case  seems 
to  me  to  fall  directly  under  the  principle  of  Swain  v. 
Shepherd  (a),  in  the  authority  of  which,  though  it  may 
be  expressed  perhaps  somewhat  too  generally,  I  entirely 
concur. 

Patteson  J. — I  am  of  the  same  opinion.  If  the  cir- 
cumstances under  which  the  order  were  given  had  been 
more  clearly  before  us,  it  might  have  been  different,  but  we 
are  left  entirely  in  the  dark  as  to  what  passed  between  the 
parties  un  that  occasion.  The  agent  of  Morrison  &  Co. 
might  probably  have  expressly  directed  the  mode  of  carriage, 

(a)  1  M.  &  Rob.  2S3. 
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1842.  and  I  am  not  prepared  to  say  that  such  a  circumstance 
would  ndt  have  affected  otir  opinion*  However^  that  does 
not  arise  here.  For  all  that  appears,  Morrison  &  Co.  might 
hav^  intended  to  send  for  the  goods.  Even  if  there  bad 
been  a' written  order,  which  was  equally  silent  as  to  the 
mode  of  carriage,  we  have  had  no  authority  cited  to  us  to 
shew  that  even  then,  upon  their  own  voluntary  delivery  of 
th^  goods  to  the  Carrier,  the  plaintitfs  could  have  brought 
their  action  against  Morrison  9i  Co.  for  goods  sold  and 
delivered. 

Williams  J. — No  doubt  the  carriers  are  liable  to  one 
party  or  the  other,  either  to  the  plaintiffs  or  the  consignees, 
for  the  jury  have  distinctly  said  that  the  goods  were  lost  by 
their  negligence.  So  that  the  present  question  is  material 
only  to  the  defendants,  in  order  that  they  may  not  find 
themselves  in  the  situation  of  having  paid  the  wrong  party, 
and  so  be  called  on  to  pay  over  again.  The  former  cases 
all  proceed  on  the  ground  that  a  particular  carrier  or  method 
of  carriage  had  been  ordered  by  the  consignee;  but  here 
there  is  no  direction  at  all.  Probably  Morrison  8c  Co. 
would,  if  the  plaintiffs  had  waited  for  directions,  have  sent 
orders  how  the  goods  were  to  be  sent,  which,  on  the  strength 
of  the  older  authorities,  might  have  altered  our  decision. 
However,  I  say  nothing  as  to  that.  The  other  point  urged 
for  the  plaintiff  seems  equally  decisive  of  the  case  to  my 
mind.  It  is  quite  clear  that  Coates  6c  Co.  could  not  have 
sued  Morrison  8c  Co.  for  the  price  of  the  goods,  and  there- 
fore the  property  in  them  was  clearly  still  vested  in  the 
consignors. 

WiGHTMAN  J. — In  order  that  this  action  should  have 
been  brought  by  the  consignees,  the  property  in  these  goods 
must  have  vested  in  tbem.  Now  what  are  the  circumstances 
which,  according  to  the  defendants,  at'e  to  have  that  effect  in 
the  present  instance  i    No  carrier  is  named  by  the  con- 
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sigDee,  and  the  consignor,  on  bis  own  responsibility,  selects 
some  one  wbom  be  prefers  to  transport  the  goods,  without 
the  concurrence  or  knowledge  of  the  vendee.  In  tiutton  v. 
Solomonson{a),  which  has  been  mainly  relied  on  by  the 
defendants,  it  is  clear,  frt>ni  the  judgment  of  Lord  Atvanley, 
thdUgh  it  does  not  appear  from  the  statedient  bt  the  case^ 
that  the  mode  of  carriage  was  expressly  named  by  the 
vendee.  He  seems  expressly  to  ground  his  judgment  in 
tbut  part  of  the  case;  on  that  circumstance,  as  he  says,  '*  If 
a  tradesman  order  goods  to  be  sent  by  ft  cHrrier,  though  he 
does  not  name  the  particular  carrier,  the  moment  the  goods 
are  delivered  to  the  carrier  it  operates  as  a  delivery  to  the 
purchaser/*  But  in  the  presetit  case  there  is  no  fact  of  that 
kind.  There  is  a  case  of  Hart  v*  Satiley{b),  which  was  de« 
cided  at  nisi  prius,  and  goes  the  length  that,  if  goods  are 
ordered  verbally,  the  delivery  of  them  to  a  carrier  is  suffi- 
cient to  bind  the  contract,  according  to  the  Statute  of  Frauds, 
where  the  purchaser  has  been  in  the  habit  of  receiving  goods 
from  the  vendor  by  the  same  mode  of  conveyance.  But 
even  that  fact  does  not  appear  here ;  there  is  nothing  to 
shew  that  the  mode  of  carriage  adopted  in  the  present 
instance,  was  that  which  wa^  usual  between  the  parties, 
and,  if  we  were  now  to  give  our  judgment  fdr  the  defehd- 
ants,  we  should  in  effect  decide  that  a  delivery  to  any  in- 
different carrier,  on  the  mere  motion  of  the  vendor,  was  in 
law  a  delivery  to  the  vendee.    The  rule  tnust  be  discharged. 

Rule  discharged, 
(a)  3  B.  &  P.  582.  (b)  3  Camp.  538. 
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The  Queen  t;.  The  Justices  of  Buckinohamshirb  (a). 

is  given  to  jTLATT,  in  Michaelmas  term,  obtained  a  rule  calling 
raX*^'n**'d*°  upon  the  above  justices  to  shew  cause  whj  a  writ  of  cer- 
of  removal  tiorari  should  not  issue  directed  to  them  to  remove  into 
p£int  oVu^  ^^^*  Court  an  order  made  by  two  of  the  said  justices  on  the 
habitancy  and  5th  March  last  for  the  removal  of  Maria  Bavin  and  her 
in  the  com-  ^^^  children  from  the  parish  of  High  Wycombe,  in  the  said 
Ijla^ining  pa-  county,  to  the  parish  of  All  Saints,  Poplar,  in  the  county  of 
mentofset-  Middlesex,  the  examinations  on  which  the  said  order  of 
parish"Uroov-  ''^™^^^l  ^^  made,  the  notice  and  grounds  of  appeal  against 
ed  to ;  and  the  said  order,  and  an  order  of  sessions  made  on  or  about 
ti"on  does  not    ^^^  ^^^  *^""^  ^^^^»  con6rming  the  said  order  of  removal, 

depend  upon  together  with  all  proceedings  of  the  said  sessions  touching 
the/oca  of       ^.  .      ^        /  , 

such  inhabit-    the  said  order  of  removal. 

ancy,chaiige-  xh^  rule  was  obtained  by  the  parish  oflBcers  of  *'  All 
abihtyorset-  ... 

tlement.  Saints,  Poplar"  (6),  upon  affidavits,  annexing  copies  of  the 

ciency  *  there-*  ®^&o^iiiA^o°i  order  of  removal  and  grounds  of  appeal. 

fore,  of  the  The  sessions  had  confirmed  the  order*  and  refused  to 

which  is     '    grant  a  case  for  the  opinion  of  the  Court,  on  the  alleged 

mereljr  evi-      insufficiency  of  the  examinations. 

denceofsnch        mi  ,        i.  i    i  m      f 

facts,  does  not      The  order  of  removal  commenced  thus : — **  To  the  over- 

?Ud?rtion^of  '®®"  ^^  ***^  P^^*^  ^^  ^^^  P^'"**  ^^  ^'^*  Wycombe  in  the 
the  magis-       county  of  Bucks,  and  to  the  overseers  of  the  poor  of  the 

raer^y  shews    P^"^^  ^^  Poplar  in  the  county  of  Middlesex,  and  to  each 

thejr  have  and  every  of  them.  Whereas  complaint  hath  been  made  unto 
come  to  a 

dS.^°°"  (fl)  Decided  in  Hil.  Term,  1843      that  the  parish  was  misdescribed 

IHiis  Court    (*^^"*  ^^)'  ^  ^he  order  of  removal, 

will  not  revise      (f)  See  pwt  as  to  an  objection, 
the  conclu- 
sion of  the  removing  magistrates,  however  erroneous  it  may  be,  when  once  their  juris- 
diction appears. 

This  Court,  therefore,  will  not  issue  a  certiorari  lo  bring  up  au  order  of  removal,  upon 
affidavits  setting  out  the  examination,  although  it  may  contain  no  evidence  of  inhabit- 
ancy or  chaii|eability,  if  the  order  itself  states  a  proper  complaint  of  such  inhabitancy 
and  chaigeability. 

Where  the  parish  of ''All  Saints,  Poplar,''  appealed  against  an  order  of  removal  made 
upon  it  by  the  description  of  <<  Poplar^'  only,  the  Court  refused  a  certiorari  applied  for 
on  the  ground  of  such  misdescription. 


The  Queen 

V. 
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US  whose  names  are  hereunto  set  and  seals  affixed,  being         1842. 

two  of  her  majesty's  justices  of  the  peace  acting  in  and  for 

the  said  county  of  Bucks  (one  whereof  being  of  the  quorum), 

by  the  overseers  of  the  poor  of  the  said  parish  of  High  Wy-  „J"*t>ces  uf 

.■^  .  o^       BUCKINOHAM- 

coffibe,  that  Mana  Bavin  and  her  two  children  have  come  shire. 
to  inliabit  in  the  said  parish  of  High  Wycombe  not  having 
gained  a  settlement,  &c.,  and  now  actually  become  charge* 
able  to  the  same  parish/'  8cc.  The  order  then  proceeded  to 
adjudge  the  settlement  of  the  paupers  to  be  "  in  the  said 
parish  of  Poplar,  in  the  said  county  of  Middlesex/'  and  con- 
cluded by  requiring  ''  the  said  overseers  of  the  said  parish 
of  High  Wycombe  to  remove  the  paupers  from  and  out  of 
your  said  parish  of  High  Wycombe  to  the  said  parish  of 
Poplar/'  &c.  &c. 

The  order  was  made  on  two  examinations ;  one  exami- 
nation was  intituled,  '*  The  examination  of  Maria  Bavin,  at 
present  residing  at  Great  Marlow  in  the  county  of  Bucks ;" 
and  in  it  the  examinant  stated,  **  I  have  been  in  Marlow 
workhouse  three  weeks  last  Wednesday  with  my  two  chil- 
dren/' The  other  examinant  stated,  *'  I  am  master  of  the 
workhouse  at  Great  Marlow ;  Maria  Bavin  and  her  two 
children  came  into  the  house  three  weeks  last  Wednesday ; 
they  are  chargeable  to  the  parisd  of  High  Wycombe  in 
the  county  of  Bucks/'  Neither  examination  contained  any 
further  statement  respecting  Great  Marlow. 

The  principal  ground  on  which  the  rule  was  moved  was, 
that  the  residence  and  chargeability  of  the  paupers  in  High 
Wycombe  did  not  appear  upon  the  examinations,  so  as  to 
shew  the  jurisdiction  of  the  removing  justices. 

The  proceedings  in  question  were  also  objected  to  on 
other  grounds  as  hereafter  stated. 

Pashley  now  shewed  cause.  The  cases  of  Reg.  v.  Rother- 
ham(fi)  and  Ex  parte  the  Churchwardens  and  Overseers  of 
Tollerton{b)  shew  that  this  Court  will  not  grant  a  certiorari 

(a)  Ante^  p.  523.  {5)  Ante,  p.  533. 

VOL.  II. — G.  D.  P  P 
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1849.        as  here  prayed.     It  is  true  that,  in  the  first  of  those  cases, 

"^^^''^      ihe  argument  on  the  sufficiency  of  the  examinations  did  not 

I,.  arise  before  the  documents  had  been  returned;  and  in  the 

Justices  of     second,  the  obiection  taken  was  merely  to  the  sufficiency 
BucKrNGn%M-  .  ,  ,  . 

SHIRE.        of  the  evidence  of  settlement  m  the  appellant  township, 

contained  in  the  examinations.  But  whether  the  examina- 
tions be  here  or  elsewhere,  and  whether  the  defects  relate 
to  the  settlement  in  the  appellant  parish,  or  to  the  residence 
in  the  removing  parish,  is  immaterial.  It  may  be  con-> 
tended  that  there  is  in  this  case  no  sufficient  evidence  in 
the  examinations,  of  residence  in  High  Wycombe,  to  war« 
rant  the  allegation  of  inhabitancy  in  that  parish,  contained 
in  the  order  of  removal.  Whether  the  evidence  in  that 
respect  is  or  is  not  sufficient  was  for  the  justices  who 
made  the  order  no  say.  They  decided  the  matter;  and 
their  decision  has  been  reviewed  and  upheld  by  the  sessions, 
who  have,  in  express  terms,  declared  their  concurrence  in 
what  had  been  done,  by  refusing  to  grant  a  case.  That 
decision  of  the  justices,  so  reviewed  by  the  sessions,  is  not 
open  to  review  by  this  Court ;  but,  on  a  return  to  a  certu 
orari,  the  order  of  removal  must  be  taken  as  conclusive 
evidence  of  all  the  material  facts  on  which  it  adjudicates. 
This  would  be  so  even  if  it  were  proposed  to  contradict 
those  facts,  still  more  is  it  so  where  all  that  it  is  proposed 
to  shew  is,  that  the  justices  who  made  the  order  of  removal 
had  before  them  only  insufficient  evidence  of  facts,  which 
unquestionably  existed.  The  adjudication  in  a  conviction, 
and  the  same  rule  applies  to  an  order,  was  held  to  be  con* 
elusive  in  Brittain  v.  Kuuiaird{a),  Dallas  C.J.  there  says, 
"  The  magistrate,  it  is  urged,  could  not  give  himself  j  uris- 
diction  by  finding  that  to  be  the  fact,  which  did  not  exist. 
But  he  18  bound  to  inquire  as  to  the  fact,  and  when  he  has 
inquired,  his  conviction  is  conclusive  of  it.  The  magis- 
trates have  inquired  in  the  present  instance,  and  they  find 
the  subject  of  conviction  to  be  a  boat.  Much  has  been 
said  about  the  danger  of  magistrates  giving  themselves 

(fl)  1  B.  &  Bing.  432. 
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jurisdiction,  and  extreme  cases  have  been  put,  as  of  a  ma"        1842. 
gisirate  seizing  a  ship  of  seventy-four  guns,  and  calling  it  a    rp/^!^f^*^ 

*  <-«  •  ■  •  f>      A"0  yUEEN 

boat.     Suppose  such  a  thing  done,  the  conviction  is  still  v. 

conclusive^  and  we  cannot  look  out  of  it.  It  is  urged  that  buckirg^ham- 
the  party  is  without  remedy;  and  so  he  is,  without  civil  suire. 
remedy,  in  this  and  many  other  cases;  his  remedy  is  by 
proceeding  criminally,  and,  if  the  decision  were  so  gross  as. 
to  call  a  ship  of  seventy-four  guns  a  boat,  it  would  be  good 
ground  for  a  criminal  proceeding.  Formerly  the  rule  was 
to  intend  everything  against  a  stinted  jurisdiction;  that  is 
not  the  rule  now,  and  nothing  is  to  be  intended  but  what 
is  fair  and  reasonable,  and  it  is  reasonable  to  intend  that 
the  magistrates  will  do  what  is  right/'  The  judgment  of 
Patteson  J.  in  The  Queen  v.  The  Warden  of  the  Fleet  (a)  is 
strongly  in  point  to  the  same  effect.  The  order,  therefore, 
being  good  on  its  face,  could  not  be  quashed  on  account  of 
defects  in  the  examinations,  whatever  those  defects  may  be, 
if  the  examinations  were  brought  up.  It  is  submitted  that 
the  moment  churchwardens  and  overseers  make  a  proper 
complaint  to  justices,  as  on  this  order  is  alleged  to  have 
been  done,  the  jurisdiction  of  the  justices  to  inquire  i» 
created.  The  facts  of  residence  and  chargeability  in  the 
removing  parish  cannot  be  essential  to  the  jurisdiction  of 
the  justices  to  enter  upon  the  inquiry,  by  which  that  resi- 
dence and  chargeability  are  to  be  determined.  The  state- 
ment or  complaint  of  such  facts  by  the  officers  of  the  re- 
moving parish  is  all  that  is  necessary. 

Conceding  that  a  certiorari  lies  to  remove  all  judicial 
proceedings,  it  is  contended  that  the  examinations  in  ques- 
tion are  not  a  judicial  proceeding  at  all.  Although  the 
order  of  removal  is  a  judicial  proceeding,  yet  the  examina- 
tion needed  not  have  been  even  in  writing,  before  the  4  & 
5  Will,  4,  c.  76,  8.  79y  directed  that  a  copy  of  such  exami- 
nations should  be  sent  as  there  mentioned.  In  Taylor  v. 
Clemson  (6)   it  is   said,   by  Lord  Abinger  C.  B.,  "  The 

(fl)  See  posL  (6)  2  G.  &  D.  846. 
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1842.        inquisition  is  the  only  judicial  proceeding.     It  refers  to 
'"^^^'^^*^      the  warrant  as  the  only  preliminary  fact  necessary  to  give 
9.  the  sheriff  jurisdiction.     The  warrant  does  not  itself  recite 

Justices  of  gjjy  preliminary  fact,  but  it  is  not  a  judicial  instrument;  it 
SHIRE.  is  merely  an  act  of  one  of  the  parties  litigant."  So  here, 
the  examinations  are  the  act  of  one  of  the  parties,  and  no 
judicial  proceeding  at  all.  The  principle,  contended  for, 
that  an  order  is  conclusive  evidence  of  all  facts  essential  to 
its  validity,  and  which  it  states,  is  acted  on  and  recognised 
in  Yorke  v.  Brown  (a),  where  the  Court  held  that  a  certain 
date  was  "  an  essential  part  of  the  adjudication,  and  conse- 
quently the  adjudication  is  good  proof  of  it."  Every  fact  es* 
sential  to  the  validity  of  this  order  is  stated  on  the  face  of  it. 
The  language  of  the  Court  in  Reg.  v.  Alterun  (6)  and  Reg. 
V.  Middleton  in  Teesdale  (c)»  will  perhaps  be  relied  on  in 
support  of  this  rule;  in  the  former  of  which  cases  it  is  said, 
"  It  is  decided  now  that  every  thing  requisite  to  make  the 
removal  valid  must  appear  on  the  order  and  examinations.** 
But  although  this  and  similar  expressions  have  fallen  from 
the  Court  in  several  recent  cases,  yet  it  has  always  been  in 
cases  where,  at  the  request  of  the  quarter  sessions,  on  a 
case  stated,  this  Court  had  taken  upon  itself  the  duties  of 
the  quarter  sessions,  and  was  in  fact  sitting  professedly  as 
a  court  of  appeal,  to  determine  whether  the  removing  jus- 
tices had  rightly  drawn  the  conclusions  stated  in  their  order, 
from  the  data  contained  in  the  examinations.  Where  the 
justices  refuse  so  to  refer  the  matter  to  this  Court,  it  will 
be  intended  that  their  conclusion  is  right;  at  all  events  the 
law  has  given  no  means  of  reviewing  it  if  wrong,  and  the 
statute  of  Charles,  giving  the  appeal  to  the  sessions,  has 
made  the  decision  of  that  tribunal  final. 

Piatt  and  Power  contrsl.     As  to  the  examinations,  it  has 
not  yet  been  decided  that  they  may  not  be  removed  for  the 

(a)  10  M.  &  W.  78,  84.  (c)  10  A.  &  E.  688;  S.  C.  S  P. 

(6)  1  G.  &  D.  261 ;  S.C,  10  A.      &  D.  471. 
&  £.  699. 
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purpose  of  inquiry  into  the  validity  of  the  order  of  removal         1849. 
itself.     In  Reg.  v.  Rotherham{a)  the  Court  thought  there      ||^""^ 
was  evidence  of  residence  in  the  removing  township.    Here  v. 

there  is  none.  The  evidence  of  these  examinations  is  of  bockimo*ham- 
residence  in  the  parish  of  Great  Marlow^  and  not  in  the  shire. 
parish  of  High  Wycombe.  In  Ex  parte  Tollerton  {b)  also, 
the  Court  only  decided  that  it  would  not  review  the  order 
of  sessions.  The  question  here  is,  not  merely  as  to  the 
order  of  sessions,  but  as  to  the  order  of  the  removing  jus- 
tices. It  is  a  question  whether  the  removing  justices  did 
not  act  without  jurisdiction.  Undoubtedly  this  may  be 
shewn  by  affidavits:  Rex  v.  St.  Jafnes%  Westminster  {c), 
Reg.  V.  Bolton  (d).  The  total  want  of  evidence  of  residence 
in  High  Wycombe,  apparent  on  the  examinationsi  is  a  suffi- 
cient ground  to  induce  the  Court  to  grant  the  writ.  Unless 
this  Court  so  interfere,  the  justices  may  set  at  defiance  the 
decisions  of  this  Court,  and  may  determine  to  disregard  all 
rules  of  law  respecting  examinations,  and  may  abrogate 
altogether  the  provisions  of  the  Poor  Law  Amendment  Act. 

Independently  of  the  insufficiency  of  the  examinations, 
there  are  fatal  defects  on  the  face  of  the  order  of  removal 
itself,  and  also  of  the  order  of  sessions.  1.  The  order  of 
removal  does  not  state  High  Wycombe  to  be  in  the  county 
of  Bucks,  so  as  to  give  jurisdiction  to  the  justices  of  that 
county.  It  appears  from  the  direction  only,  which  is  no 
part  of  the  order,  that  High  Wycombe  is  in  the  county  of 
Bucks;  in  the  order  itself,  High  Wycombe  is  simply  desig- 
nated as  the  parish  of  High  Wycombe.  Again,  the  order 
of  removal  describes  the  parish  of  "All  Saints,  Poplar,"  as 
"  Poplar,"  a  parish  which  has  no  existence.  On  this  point 
they  referred  to  2  Noian's  P.  L.  230,  and  to  Rex  v.  Tops- 
ham  (f ). 

2.  The  order  of  sessions  misdescribes  the  order  of  re- 
moval, which  is  one  for  the  removal  of  the  paupers,  as  an 

(a)  Ante,  523.  &  M.  352. 

(6)  Ante,  533.  (rf)  4  P.  &  D.  679. 

(c)  2  A.  &  £.  241;  S,  C.  4  N.  (f)  7  East,  466. 
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1849.         order  **  whereby  the  said  Maria  Bavin  and  her  said  chil- 

J^^^^'^      dren   were    removed   from    High   Wycombe   to   Poplar." 

V.  [Pashley^  The  order  of  sessions  is  not  before  the  Court : 

Buckingham-  ^^^  affidavits  on  which  the  rule  was  granted  only  set  out 

sHfRE.        the  order  of  removal,  the  examinations,  and  the  grounds  of 

appeal.] 

Pashley,  in  answer  to  the  two  objections  taken  to  the 
form  of  the  order  of  removal,  was  stopped  by  the  Court. 

Lord  Dbnman  C.  J.— On  the  main  question  now  raised, 
our  opinion  will  not  interfere  with  the  judgment  of  this 
Court  in  the  case  of  Reg.  v.  Bolton  (a).  When  properly 
considered,  the  fair  meaning  of  what  was  there  said  is,  that, 
if  justices  act  in  a  case  not  properly  brought  before  them, 
such  a  state  of  things  may  be  shewn  to  this  Court  on 
affidavit.  So,  in  the  present  case,  if  the  magistrates  had 
acted  without  any  complaint  having  been  made  to  them  by 
the  parish  officers  of  High  Wycombe,  the  case  in  which 
they  assumed  to  make  their  order  would  not  have  been 
properly  before  them.  The  fact  of  such  a  complaint  was 
essential  to  their  jurisdiction;  and,  if  they  had  acted  without 
such  a  complaint,  it  would  be  the  duty  of  this  Court  to  inter- 
fere. But  if  there  be  a  complaint  made  to  the  magistrates, 
and  it  need  not  that  I  know  even  be  in  writing,  and  the  com- 
plaint states  the  chargeability,  inhabitancy  and  settlement 
of  the  pauper,  they  have  jurisdiction  to  enter  on  the  inquiry. 
One  fact  on  which  they  must  then  decide  is  the  charge- 
ability,  another  is  the  residence,  and  a  third  is  the  settlement 
of  the  supposed  paupers.  The  evidence  given  in  the  present 
instance  enabled  the  magistrates  satisfactorily  to  themselves 
to  adjudicate  on  all  these  facts.  The  recent  cases  which  have 
been  referred  to  decide  that  we  shall  not  grant  a  writ  of 
certiorari,  with  a  view  to  determine  whether  sufficient  ap- 
pears on  the  face  of  the  examinations  to  justify  the  conclu' 

(a)  4  P.  &  D.  679. 
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dons  drawn  from  them  by  removing  justices,  after  they  have         1842. 
once  rightly  entered  upon  the  subject  of  their  inquiry.    The      *^^^*^ 

,  Too  QUEEV 

esammations  are  what  the  justices  have  acted  on,  not  in  «. 

entertaining,  but  in  carrying  through  their  inquiry.     In  this     •'"slices  of  ^ 
point  of  view,  the  decisions  of  this  Court  last  term,  in  the        shire. 
cases  of  Reg.  v.  Rather  ham  (a)  and  Ex  parte  Tollerton{b\ 
do  not  interfere  with  the  case  of  Reg,  v.  Bolton  (c). 

As  to  the  objections  made  to  the  order  of  removal,  they 
are  of  a  very  unsubstantial  character.  High  Wycombe  is 
sufficiently  shewn  to  be  in  the  county  of  Bucks  by  words 
of  reference,  and  perhaps  even  such  words  of  reference 
were  unnecessary.  As  to  the  other  objection  it  has  often 
been  held  that  a  parish  may  appeal  although  misdescribed 
in  the  order  appealed  against.  The  parish  of  "  All  Saints, 
Poplar,"  has  appealed  and  has  been  heard  upon  the  merits, 
without,  so  far  as  it  appears,  even  taking  this  objection. 

In  conclusion,  I  must  observe  that  although  on  objec- 
tions like  these,  where  no  case  has  been  stated,  we  cannot 
review  what  has  been  done  below,  yet  we  are  extremely 
desirous  that  there  should  be  a  fair  trial  of  all  points  which 
arise  before  the  Court  below.  We  have  taken  great  pains 
to  exact  on  the  one  hand  from  respondents  a  full  state- 
ment in  their  examinations  of  their  grounds  of  removal,  and 
from  the  appellants  on  the  other  hand  an  equally  full  state- 
ment of  their  grounds  of  appeal.  These  statements  being 
required,  it  is  most  desirable  that  the  justices  should,  in 
disposing  of  such  questions  as  arise  before  them,  exercise 
reasonable  intendment,  with  a  full  desire  to  do  justice  be- 
tween the  parties.  Where  they  have  disposed  of  such 
questions,  we  are  bound  by  the  late  decisions  to  say  that 
the  examinations  on  which  an  order  has  been  made  cannot 
be  removed. 

Patteson  J.  concurred. 


(«)  Ante,  523.  (c)  4  P.  &  D.  679. 

(6)  Ante,  533. 
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Coleridge  J. — In  this  case  the  order  of  removal  is 
clearly  good  on  the  face  of  it.  It  is  alleged,  however,  that 
the  magistrates  had  no  jurisdiction  to  make  it,  and  that  in 
order  to  satisfy  ourselves  that  such  was  the  fact,  we  must 
either  bring  up  the  examinations  by  certiorari,  or  hear  the 
objection  to  those  examinations  as  disclosed  in  the  affi- 
davits used.  As  to  the  first  method,  we  have  already  re- 
fused to  accede  to  the  proposition.  As  to  the  other  course, 
undoubtedly  there  are  cases  in  which  we  may  inquire  on 
affidavits,  as  was  said  in  the  case  of  Reg.  v.  Bolton, 
whether  magistrates  have  jurisdiction.  But  on  the  making 
of  a  complaint  by  parish  officers,  as  stated  in  the  order, 
magistrates  have  jurisdiction.  On  the  complaint  being 
made,  they  are  to  inquire  into  the  chargeability  and  resi- 
dence of  the  paupers.  The  magistrates  here  state  that 
they  have  done  so.  If  they  have  decided  wrongly,  they 
have  only  come  to  a  wrong  conclusion  on  the  evidence  laid 
before  them.  The  case  is  that  put  by  the  Lord  Chief 
Justice  of  the  Common  Pleas  in  the  passage  cited  from 
Brittain  v.  Kinnaird{a).  On  the  principle  there  laid  down, 
the  Court  would  not  receive  an  affidavit  to  shew  that  that 
which  a  magistrate  had  adjudged  to  be  a  boat  was  in  fact 
a  seventy-four  gun  ship. 


WiGHTMAN  J.  concurred. 
D. 


Rule  discharged. 


(a)  1  B.  &  Bing.  432. 
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Hey  v.  WychE.  Monday, 

g^  June  61  h. 

t/OVENANT.     The  declaration  stated  that,  by  indenture  puintifF,  a 

of  the  23d  February,  1832,  certain  persons  of  the  name  of  leM^«"nder 
rj      .  .  .     .  .  .         covenant  to 

Fleming  and  Hall  demised  to  the  plaintiff  certain  premises  insure  against 

for  twenty-one  years,  and  that  by  the  said  indenture  the  nJ^'e^nd  that 

plaintiff  for  himself  and  his  assigns  &c.  covenanted  with  pf  the  lessor 

Fleming  and  Hali  that  he  or  his  assigns  &c.  would  during  i^gned'to^e- 

the  term  keep  the  premises  insured  from  loss  or  damage  by  fendant,  who 
£.,  r  ..!..  i-rii.  .  covenanted  to 

nre  m  the  sum  of  1000/.  in  the  joint  names  of  rlemuig  and  keep  the  cove- 

Hall  and  the  plaintiff,  and,  in  case  the  premises  should  be  j*^^"'^'  The*de- 
daroaged  or  destroyed  by  fire,  that  the  plaintiff  would  lay  fendant  having 
out  the  money  recoverable  under  the  policy  in  repairing  or  j|^p  "f  a  fipg 
rebuilding  the  premises,  and  if  the  money  so  recoverable  policy,  which 
should  not  be  sufficient  for  the  above  purposes,  then  that  fected,  the 
the  plaintiff  would  himself  make  good  the  deficiency.  plaintiffeffeci- 

fi^       1     .         •         .  •     .«•  ed  a  fresh  one. 

The  declaration  then  stated  the  entry  of  the  plamtiff,  and  but  in  his  own 

that  by  indenture  of  the  18th  November,  1836,  the  plaintiff  5f"|,^"|Jj" 
assigned  the  premises  to  the  defendant  and  one  Hartley  for  pened.    The 
the  residue  of  the  term ;  that  the  defendant  thereby  cove-  brought  cove- 
nanted with  the  plaintiff  that  he  would  keep  all  the  cove*  n^nt  against 
nauts  in  the  indenture  of  the  23d  February  contained,  on  for  neglecting 

the  part  of  the  lessee  or  assignee  to  be   performed,  and  of  ^^  insure.  De- 

,  ,        fendant  plead- 

and  from  the   same,  and  of  and  from  all  actions,  suits,  ed  pavment  of 

claims,  damages,  costs,  charges,  and  expenses  which   the  a  farihing  into 

plaintiff  might  bear,  pay,  incur,  &c.  by  reason  of  the  nou-     Held,  though 

performance  thereof,  would  save  the  plaintiff  harmless  and  had'^iodaim 

indemnified.  to  be  indcrani- 

Breach,  that  defendant  did  not  insure,  but,  on  the  con-  cally  for  the 

trary,  to  wit, on  the  14th  April,  1838,  and  for  a  long  time,  to  funi  expended 
•^  "^  .  .       byhiminef- 

wit,  from  thence  hitherto  suffered  the  premises  to  be  nnin-  fecting  the 

sured,   8cc.   and  by   reason   and  in  consequence  of  such  [^    .  P*'"^.^* 

breach  of  covenant  by  the  defendant,  and  in  order  to  enable  at  liberty 

the  plaintiff  to  secure  aud  have  a  fund  and  means  to  repair  ^y^^^^  nominal^ 

or  rebuild  the  said  premises,  in  case  the  same  should  be  damages  for 

-  the  risk  to 

which  he  had  been  exposed  by  the  defendant's  default. 

VOL.  II. — G.  D.  Q  Q 
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1842.  damaged  or  destroyed  by  fire  during  the  term  granted  by 
the  said  indenture  of  the  2Sd  February,  1832,  and  to  enable 
him  to  fulfil  his  covenant  so  made  by  him  the  plaintiff  with 
Fleming  and  Hall  as  aforesaid,  he  the  plaintiff  was  forced 
and  obliged  to  pay  and  expend,  and  afterwards,  to  wit,  on 
the  21  St  April,  1838,  did  pay  and  expend  a  large  sum  of 
money,  to  wit,  5L  lOs.  2d.  in  and  about  the  insuring  the 
premises,  and  was  thereby  damnified  to  a  large  amount, 
to  wit,  the  amount  last  aforesaid,  of  all  which  defendant 
afterwards,  &c.  had  notice.  Yet  he  has  not  indemnified  the 
plaintiff  against  the  damages  so  by  him  the  plaintiff  sus- 
tained. 

Plea :  Payment  into  Court  of  one  farthing,  and  no  da- 
mages ultra.     Verification. 

Replication :  Damages  ultra,  and  issue  thereon. 

The  cause  was  first  tried  before  Lord  Denman  C.  J.  at 
the  London  sittings  after  Michaelmas  term,  1838.  It 
appeared  that  during  the  continuance  of  the  term  assigned 
to  the  defendant,  subject  to  the  covenants  in  the  lease  to 
the  plaintiff  as  stated  in  the  declaration,  namely,  on  the 
12th  April,  1838,  the  plaintiff  called  at  the  insurance  oflice 
in  which  the  defendant  had  up  to  that  time  insured  the 
assigned  premises,  and  learned  that  the  defendant's  policy 
would  expire  on  that  day.  As  the  defendant  had  previously 
been  irregular  in  paying  the  premiums  on  the  policy,  the 
plaintiff  immediately  paid  l/.  for  an  insurance  for  a  few 
days,  on  the  understanding  that  it  was  afterwards  to  be  con- 
tinued by  him,  if  the  defendant  did  not  continue  it.  On  the 
21st  of  April  the  plaintiff  called  at  the  insurance  oflSce 
again,  and,  finding  that  the  defendant  had  not  insured  in  the 
interval,  effected  a  fresh  policy  on  the  premises,  and  paid 
4/.  105.  9d.  by  way  of  premium  in  addition  to  the  1/.  paid 
before.  This  policy  was  effected  by  the  plaintiff  in  his 
own  name,  and  not  in  the  joint  names  of  himself  and  Flem* 
ing  and  Hall,  as  required  by  the  covenants  in  the  lease  to 
the  plaintiff.  His  lordship  directed  the  jury  that  the  plain- 
tiff, on  the  defendant's  default,  was  entitled  to  insure  the 
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premises^  and  to  recover,  by  way  of  inderonity,  the  amount        1842. 
paid  for  the  insurance.     Verdict  for  the  plaintiff,  damages 
51.  104.  2d. 

Sir  1F1  fF.   Follett,  in  the  Hilary  term  following,  ob- 
tained a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirec- 
'  *lion.    Cause  was  shewn  against  this  riile  in  Trinkj  term, 
1840,  by 

Sir  F.  Pollock  and  Martin.  In  support  of  the  rule,  it 
was  contended  that  the  plaintiff  was  entitled  to  no  more 
than  nominal  damages,  and  that  the  money  paid  by  the 
plaintiff  for  premium  could  not  be  recovered,  because 
it  could  not  in  any  way  enure  to  the  defendant's  pro- 
tection, the  plaintiff,  after  assigning  the  premises  having  no 
insurable  interest,  and  the  insurance  in  his  own  name  be- 
ing no  compliance  with  the  covenant  to  insure  in  the  names 
of  himself  and  die  lessors  jointly. 

Rule  absolute. 

The  cause  was  tried  before  Lord  Denman  C.  J.  a  second 
time  at  the  London  sittings  after  Easter  term,  1841.  His 
lordship  directed  the  jury  that,  though  the  plaintiff  could 
not  call  upon  the  defendant  to  reimburse  him  in  respect 
of  the  particular  sums  expended  in  effecting  an  insurance 
on  defendant's  defiiult,  yet  it  was  for  them  to  say  whether 
the  risk  to  which  the  plaintiff  had  been  exposed  by  such 
default  did  or  did  not  entitle  the  plaintiff  to  more  than 
nominal  damages.  The  jury  assessed  the  damages  at 
51.  \08.  2if.  the  exact  sum  expended  by  the  plaintiff  in  in- 
suring, but  bis  lordship  doubting  whether,  after  the  judg- 
ment of  the  Court  in  making  the  above  rule  absolute  for  a 
new  trial,  the  plaintiff  was  properly  entitled  to  more  than 
the  nominal  damages,  which  had  been  paid  into  Court,  di- 
rected the  verdict  to  be  taken  for  the  defendant,  and  gave 
the  plaintiff  leave  to  move  to  set  it  aside,  and  to  enter  the 
verdict  for  himself  for  the  sum  of  5/.  10s.  2d. 

QQ2 
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1842.  Martin,  in  the  Trinity  term  following,  having  obtained  a 

rule  accordingly, 

Kelly  now  shewed  cause.  The  plaintiff  was  entitled  to 
no  more  than  nominal  damages.  The  declaration  alleges 
as  special  damage  that  the  plaintiff  was  obliged  to  expend 
the  sum  of  5L  10;.  2^/.  in  consequence  of  the  defendantV 
breach  of  covenant.  No  other  damage  is  alleged,  and  it  is 
clear  that  no  other  damage  could  be  alleged,  for  the  plain- 
tiff is  not  to  be  compensated  for  any  anxiety  of  mind  he 
may  have  suffered  from  the  defendant's  neglect  to  insure. 
The  jury  had  no  right  to  take,  as  a  measure  of  damages, 
the  sum  expended  by  the  plaintiff  in  entering  into  an  invalid 
policy.  He  then  contended  that  the  policy  was  useless 
to  the  defendant,  on  the  ground  taken  in  the  former  argu- 
ment. 

Martin  contri.  The  defendant  must  contend,  as  a  matter 
of  law,  that  the  jury  were  restricted  to  nominal  damages. 
If  they  were  not  so  restricted,  they  might  give  damages  ac- 
cording to  the  measure  adopted  by  them  or  any  other  mea- 
sure, for  the  damages  are  not  complained  of  as  excessive,  if 
more  than  nominal  damages  could  be  given.  It  is  a  mistake 
to  suppose  that  the  policy  effected  by  the  plaintiff  was  use- 
less to  the  defendant.  The  plaintiff  had  an  insurable  in- 
terest notwithstanding  the  assignment,  for  it  was  not  neces- 
sary that  he  should  have  an  interest  in  the  very  bricks  of  the 
building ;  his  interest  arising  from  his  liability  under  the 
covenant  was  sufficient.  If  plaintiff  had  been  sued  by  the 
lessor  for  breach  of  covenant,  he  would  have  had  no  de- 
fence. Why  should  he  not  be  compensated  for  that  risk? 
The  plaintiff,  therefore,  had  an  insurable  interest,  and  the 
fund  enured  to  the  benefit  of  the  defendant. 

Lord  Denman  C.  J. — I  thought  myself  bound  by  the 
judgment  of  the  Court  on  granting  the  new  trial  in  this 
case,  not  to  lay  it  down  as  a  rule  that  the  jury  might  give 
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damages  by  way  of  indemnity  for  the  specific  sum  ex- 
pended by  the  plaintiff  in  insuring.  It  appears  that  I  did 
not  lay  down  such  a  rule,  and  no  complaint  is  made  of  mis- 
direction. It  seems  the  jury  were  asked  whether  the  risk 
to  which  the  plaintiff  had  been  exposed  by  the  defendant's 
default  entitled  the  plaintiff  to  more  than  nominal  damages. 
The  jury  cliose  to  give  more  than  nominal  damages  ;  they 
gave  the  very  amount  which  the  plaintiff  had  expended. 
We  think  the  jury  might  properly  give  more  than  nominal 
damages  ;  and»  if  so,  as  the  particular  amount  awarded  by 
them  cannot  be  objected  to,  that  the  verdict  must  be  en- 
tered for  that  amount. 

Patteson  J. — On  the  former  trial  it  was  laid  down  as 
a  rule  that  the  plaintiff  had  a  right  to  be  iudemnified  for 
what  he  had  laid  out  in  insuring.  I  cannot  say,  however, 
that  the  jury  could  not  give  more  than  nominal  damages, 
and  I  do  not  think  that  the  circumstauce  of  the  damages,  as 
estimated  by  them,  coinciding  in  amount  with  the  sum  ex- 
pended by  the  plaintiff,  can  be  excepted  to. 

CoLERiDGB  J. — We  have  merely  to  say  whether  the  jury 
were  restricted  to  nominal  damages.  I  am  of  opinion  they 
were  not.  I  should  have  had  a  difficulty,  if  the  sum  paid 
by  the  plaintiff  had  been  put  to  the  jury  as  the  measure  of 
damages. 

D»  Rule  absolute. 


Russell  v.  Shenton.  Tuaday, 

May  ZUt. 
C/ASE.      The  declaration  stated  that  the  plaintiff    was  In  case  for  a 

possessed  of  a  certain  dwelling-house  and  premises  with  casionedby 

drains  on  the 
premises  beloni^ing  to  defendant  and  adjoining  the  premises  of  the  plaintiff,  the  decla- 
ration alleged  that  the  defendant  was  the  owner  and  proprietor  of  the  drains,  and  that 
be  ought  to  have  kept  them  clean8ed,and  have  prevented  the  accumulation  of  filth  from 
running  into  the  dwelling-house  of  the  plaintiff,  but  neglected  to  do  so,  whereby,  &c. 
HeLdf  after  pleading  over,  that  the  declaration  was  bad,  as  it  did  not  shew  that  the  de- 
fendant was  the  occupier  of  the  drains,  and  the  nuisance  was  not  shewn  to  be  of  a  per* 
maneiit  or  continuing  character. 
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1842.        the  appurtenances,  wherein  he  and  his  family  iohabited, 
^^'^^>^^^      and    that   the  defendant   was  the   owner  and   proprietor 

liuSSELL  .  ,  .  . 

V,  of  divers   drains   and   sewers,   to   wit,  three    drains   &c. 

Shbnton.      situate  and  being  in  and  upon  certain  premises  belonging 
to  the  said  defendant,   and  adjoining  the   said  dwelling- 
house  and  premises  of  the  said  plaintiff,  into  and  through 
which  drains  and  sewers  divers  quantities  of  soil,  filth  and 
water  from  time  to  time  passed  and  flowed,  and  by  reason 
thereof  the  said  defendant,  as  such  owner  and  proprietor 
as  aforesaid,  during  all  the  time  aforesaid,  ought  from  time 
to  time  well  and  sufficiently  to  have  kept  cleansed  and  re- 
paired the  said  drains  and  sewers,  and  to  have  continually 
hindered  and  prevented  the  soil,  filth  and  water  so  from 
time  to  time  passing  and  flowing  into  and  being  in  the  said 
drains  and  sewers  as  aforesaid  from  unduly  accumulating 
therein,  and  from  running  and  proceeding  therefrom  unto 
or  into  the  said  dwelling-house  and  premises  of  the  said 
plaintiff,  nevertheless  the  said  defendant  well  knowing  the 
premises,  but  disregarding   his   duty  in   that  behalf,   and 
wrongfully  and  unjustly  intending  to  injure  and  aggrieve 
the  said  plaintiff,  and  to  incommode  and  annoy  him  and  his 
family  in  the  use  and  occupation  and  enjoyment  of  his  said 
dwelling  and  premises,  with  the  appurtenances,  heretofore, 
to  wit,  on  the  1st  day  of  May,  1840,  and  on  divers  other 
days  and  times  between  that  day  and  the  commencement  of 
this  suit,  wrongfully  suffered  the  said  drains  and  sewers  to 
become  foul  and  in  bad  repair,  and  also  wrongfully  suffered 
divers  large  quantities  of  soil  and  filth  and  water  unduly  to 
accumulate  therein,  and  wrongfully  kept  and  continued  the 
said  drains  and  sewers  so  foul  and  in  bad  repair,  and  so 
unduly  filled  and  loaded  with  such  soil  and  filth  and  water 
as  aforesaid,  for  a  long  space  of  titne,  to  wit,  thence  and 
hitherto,  and  by  reason  thereof  and  of  the  said  drains  and 
sewers  being  so  foul  and  in  such  bad  repair  as  aforesaid^ 
and  of  such  soil,  filth  and  water  having  been  so  permitted 
by  the   said   defendant  unduly  to  accumulate    therein   as 
aforesaid,  divers  large  quantities  of  the  said  soil,  filth  and 
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water  then  ran  and  flowed  therefrom  unto  and  into  the  said 
dwelling-house  and  premises  of  the  said  plaintiff,  and 
thereby  then  caused  divers  noisome,  offensive  and  unwhole- 
some smells  and  vapours  and  stenches  to  ascend  and  come 
ttDto  and  into  the  said  dwelling-house  and  premises  of  the  said 
plaintiff,  and  to  annoy  and  incommode  the  said  plaintiff  and 
his  family  in  their  habitation  of  the  said  dwelling-house  and 
premises ;  and  also  the  walls,  timbers,  floors  and  paint  of 
the  said  dwelling-house  of  the  said  plaintiff  have  by  means  of 
the  said  soil,  filth  and  water,  so  running  and  flowing  as 
aforesaid,  become  and  are  decayed  and  greatly  damaged 
and  injured,  and  the  said  plaintiff  hath  been  and  is  by  means 
of  the  premises  hindered  and  prevented  from  inhabiting  and 
dwelling  in  the  said  house  in  so  beneficial  a  manner  as  he, 
before  the  committing  of  the  said  grievances  by  the  said 
defendant,  had  been  used  and  accustomed  and  would  have 
continued  to  do,  and  the  said  plaintiff  hath  been  and  is  by 
means  of  the  premises  otherwise  greatly  injured  and  ag* 
grieved,  &c. 

Plea :  That  before  and  at  the  said  several  times  when, 
&c.  defendant  was  the  owner  and  proprietor  of  the  said 
drains  and  sewers  in  the  said  declaration  mentioned,  and  of 
the  land  and  premises  in  and  upon  which  the  said  drains 
and  sewers  were  and  are  constructed,  formed  and  built,  that 
is  to  say,  of  the  reversion  of  and  in  the  said  drains,  sewers, 
land  and  premises  expectant  on  the  determination  of  the 
demises  hereinafter  mentioned,  but  the  defendant  in  feet 
further  says,  that  he  the  said  defendant,  before  any  of  the 
said  several  times  when  &c.  had  demised  the  said  drains, 
sewers,  land  and  premises,  as  to  a  certain  part  thereof,  to 
one  John  Limey ^  to  wit,  for  one  whole  year,  from  the  Sgth 
day  of  September,  1840,  and  so  on  from  year  to  year,  as 
long  as  the  defendant  and  the  said  John  Linsey  should 
respectively  please,  and  as  to  the  residue  thereof,  to  one  Ann 
Burton,  to  wit,  for  one  whole  year,  from  the  Ist  of  January, 
1841,  and  so  on  from  year  to  year,  as  long  as  the  defendant 
and  the  said  Ann  Burton  should  respectively  please,  which 
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said  demises  at  the  said  several  times  when,  &c.,  and  each 
and  every  of  them,  were  and  still  are  subsisting  and  undeter* 
mined,and  the  said  sewers,  drains,  lands  and  premises,  before 
and  at  the  several  times  when,  &c.  were  and  each  and  every 
of  them  was  in  the  possession  and  occupation  as  to  such 
parts  thereof  respectively  of  th6  said  respective  tenants 
thereof  exclusively  as  tenants  thereof  to  the  defendant,  un- 
der and  by  virtue  of  the  said  respective  demises  as  afore- 
said, and  the  said  tenants  at  the  said  several  times  when,  &c. 
and  each  and  every  of  them  were  in  the  possession  of  the 
said  drains,  sewers,  land  and  premises  as  aforesaid,  as  to 
such  parts  thereof  respectively  as  aforesaid,  and  were,  as 
such  tenants  as  aforesaid,  liable  and  ought  to  have  kept 
cleansed  and  repaired  the  same  as  to  such  parts  thereof  so 
being  in  their  respective  possession  as  aforesaid,  and  to  have 
hindered  and  prevented  the  said  soil,  filtii  and  water  passing 
and  flowing  through  the  same  as  in  the  said  declaration 
mentioned,  from  running  and  proceeding  therefrom  unto  or 
into  the  said  dwelling-house  and  premises  of  the  plaintiflF, 
and  the  said  defendant  was  not,  at  the  said  several  times,  &c. 
or  any  or  either  of  them,  in  the  possession  of  the  said  drains, 
sewers,  land  and  premises  or  any  or  either  of  them  or  any 
part  thereof,  nor  could  the  said  defendant  lawfully  have 
entered  or  gone  in  or  upon  the  said  sewers,  drains,  land 
and  premises,  or  any  part  thereof,  for  the  purpose  of  keep- 
ing, cleansing  or  repairing  the  same,  or  hindering  or  pre- 
venting the  said  soil,  filth  and  water  from  running  and  pro- 
ceeding therefrom,  at  the  said  several  times  when,  &c.,  or 
any  or  either  of  them,  unto  or  into  the  said  dwelling-house 
and  premises  of  the  plaintiff,  and  this  the  defendant  is  ready 
to  verify  &c. 

Special  demurrer  to  the  plea. 

The  case  was  now  argued  (a)  by  E,  James  for  the  plains 
tiff,  and  by  Butt  for  the  defendant,  who  objected  to  the 
validity  of  the  declaration  on  the  grounds  stated  in  the 
paper  books. 

(o)  Before  Lord  Deninan  C.  J.,  PalUsun,  Wiliiamt  and  Cokridge  J«. 
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The  following  were  the  grounds  stated. 

The  defendant  upon  the  argument  on  this  demurrer  will 
contend  that  judgment  ought  to  be  given  for  the  defendant 
upon  the  following  objections  to  the  declaration. 

That  the  declaration  ought  to  have  stated  the  particular 
obligation  and  the  grounds  thereof  under  which  the  de- 
fendant was  bound  to  the  performance  of  the  duty  men- 
tioned in  the  declaration,  and  that  mere  ownership  of  the 
drains  and  sewers  does  not  constitute  such  an  obligation. 

That  the  statement  of  duty  in  the  said  declaration  is  an 
inference  of  law  from  the  facts  therein  stated,  and  is  so  ex- 
pressed in  the  said  declaration  itself,  where  it  is  alleged, 
that  by  reason  of  the  facts  therein  stated  such  duty  arose, 
whereas  from  the  facts  so  stated  no  such  duty  arose  or  can 
be  inferred  by  law. 

That  the  cause  of  injury  complained  of  is  not  the  drains 
and  sewers^  but  the  use  made  of  them  as  a  passage  for  soil, 
filth  and  water,  and  the  defendant  is  not  answerable  for  such 
use  of  the  said  drains  and  sewers  as  owner  and  by  reason 
thereof,  as  stated  in  the  declaration. 

That  where  in  a  declaration  a  nuisance  is  complained  of, 
arising  from  a  certain  thing  in  the  declaration  mentioned, 
but  such  nuisance  does  not  necessarily  arise  from  the  thing 
so  mentioned  itself,  but  only  from  the  use  made  of  it,  it  is 
not  sufficient  to  shew  that  the  thing  belongs  to  the  defend- 
ant, but  he  must  be  shewn  to  be  answerable  for  the  use  so 
made  of  it,  unless  where  the  thing  is  of  such  a  nature  that 
the  mere  statement  that  it  belongs  to  the  defendant  itself 
implies  that  he  is  also  the  party  using  it. 

That  in  order  therefore  to  render  the  defendant  liable  for 
the  nuisances  complained  of  in  the  present  case,  it  ought  to 
have  been  stated  or  shewn  either  that  the  defendant  was  in 
possession  of  the  drains  and  sewers,  so  thdt  he  might  have 
had  some  control  over  the  use  made  of  them,  or  that  the 
passing  and  flowing  through  the  same  of  the  soil,  filth  and 
water  was  occasioned  by  the  use  made  or  permitted  to  be 
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made  of  them  by  the  defendant,  and  it  is  consistent  with  the 
said  declaration,  that  the  flowing  through  of  such  soil,  filth 
aiid  water  may  have  been  occasioned  by  the  wrongful  act  of 
third  persons,  or  other  causes  for  which  the  defendant  is  not 
answerable,  and  it  is  also  consistent  with  the  said  declara- 
tion that  the  said  drains  and  sewers  were  constructed  upon 
the  defendant's  premises  by  a  tenant  to  whom  the  defendant 
had  demised  the  same  during  the  continuance  of  such 
demise. 

Cur.  adv.  vuU. 


Lord  Denman  C.  J.,  in  Trinity  Vacation  (June  25,)  de* 
livered  the  judgment  of  the  Court  as  follows  : — This  was 
an  action  for  a  nuisance  to  the  plaintiff's  lands  by  reason  of 
the  foul  state  and  bad  repair  of  drains  of  which  defendant 
is  the  owner  and  proprietor,  situate  on  his  land,  adjoining 
that  of  plaintiff,  and  which  it  was  alleged  that  defendant,  as 
such  owner  thereof,  ought  to  repair. 

The  plea  was  demurred  to,  but  the  defendant  took  ex- 
ceptions to  the  declaration.  It  charges  no  act  on  the  de« 
fendant,  either  of  making  or  continuing  the  nuisance.  It 
merely  states  him  to  be  the  owner  and  proprietor  of  the 
drains,  and  seeks  to  cast  upon  him  as  such  a  legal  obliga- 
tion to  make  good  the  damage  ensuing  to  his  neighbour 
from  their  foul  condition.  There  is  no  authority  in  sup- 
port of  such  a  claim,  but  several  against  it :  Breni  v.  Had* 
don  («),  Chetham  v.  Hampson  (6),  Boyle  v.  Tamlyn  (c).  The 
plaintiff  also  argued  that  the  statement  of  defendant  being 
owner  or  proprietor  involved  his  being  also  occupier,  for 
which  he  relied  on  some  expressions  used  by  the  judges  of 
this  Court  in  Rex  v.  Kerrison  (d),  as  shewing  that  an  aver- 
ment that  a  person  is  owner  and  proprietor  is  equivalent 
to  averring  that  he  is  seised,  which  latter  term  was  said  in 
Ballard  v.  Harrison  {e)  prim&  facie  to  import  that  he  is  in 


(a)  Cro.  Jac.  555. 

(b)  4T.  11.318. 


(c)  6  B.  &  C.  337;  S  C  9  D.  &  R.  430. 


(d)  1  Mau.  &  S.  439. 

(e)  4  Mau.  &  S.  392. 
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possession  and  occupation.  If  ownership  imports  occu- 
pancy, and  occupancy  creates  the  duty,  it  would  seem  but 
reasonable  to  require  occupancy  to  be  pleaded  in  direct 
terras.  But  those  expresaious  of  Lord  Ellenborough  and 
the  judges  mast  be  taken  with  reference  to  the  cases  in 
which  they  were  employed,  and  do  not  shew  more  than 
this,  that  the  averment  was  equiv^nt  to  averring  that  the 
party  had  the  whole  interest,  not  that  be  was  seised,  which 
is  a  word  of  technical  import.  We  canuot  consider  it  as 
an  assertion  of  that  actual  occupation  which  is  necessary  to 
charge  the  defendant,  but  by  no  means  follows  as  matter  of 
law  from  his  ownership  or  property  in  it. 

The  words  themselves  are  in  some  degree  ambiguous,  but 
in  whatever  sense  used  they  do  not  necessarily  import  occu- 
pation, and-  are  used  in  this  declaration  evidently  in  contra- 
distinction to  occupier.  Tenant  v.  Goldwin{a)  was  cited  for 
the  plaintiff,  but  plainly  it  was  assumed  in  that  case  that  de- 
fendant was  occupier  as  well  as  owner  of  the  adjoining  house. 
The  record  is  not  set  out ;  but  the  declaration  averred  that 
the  defendant  debuit  and  solebat  to  repair  the  wall  sepa- 
rating his  privy  from  the  plaintiff's  cellar,  and  that  the  filth 
came  from  it  into  the  cellar  for  want  of  such  reparation. 
Holt  says,  **  it  was  the  defendant's  wall  and  the  defendant's 
filth."  The  present  declaration  contains  no  averment  that 
the  defendant  occupied,  or  that  he  did  any  act  to  the  plain- 
tiff's annoyance.  Payne  v.  Rogers  was  also  quoted  from  2 
H.  BL  349.  The  language  of  the  Court  is  not  very  clear  in 
that  case,  but,  if  the  marginal  note  may  be  taken  as  a  fair 
representation  of  the  effect  of  the  decision,  it  will  be  hard  to 
reconcile  with  Chetham  v.  Hampion  (6) — "  if  the  owner  of 
the  house  is  bound  to  repair  it,  he,  and  not  the  occupier,  is 
liable  to  an  action  on  the  case  for  an  injury  sustained  by  a 
stranger  for  want  of  repair."  But  the  Court  intended,  by 
the  owner's  being  bound  to  repair,  an  obligation  as  between 
him  and  the  occupier.  The  Chief  Justice  and  BuUer  J. 
expressly  hold  the  occupier  prima  facie  liable ;  if  so,  this 

(a)  1  Salk.  2t,  360.  (ft)  4  T.  R.  318. 
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declaration  is  defective  io  not  shewing  how  that  liability  is 
taken  out  of  the  occupier,  and  transferred  to  the  owner. 

Rex  V.  Pedly  (a)  was  an  indictment  against  the  owner 
of  houses  and  privies,  which  had  been  built  for  the  very 
purpose  of  being  so  used  as  to  create  a  nuisance,  unless  the 
owner  took  effectual  means  to  prevent  it.  Those  means 
not  having  been  adopte()^  the  owner  who  received  rents  for 
both  was  held  liable  for  the  public  nuisance,  which  arose, 
not  from  a  single  privy,  but  from  a  whole  assemblage  of 
them.  The  Court  expressed  no  dissent  from  the  cases 
cited,  which  were  the  same  as  have  been  adduced  on  this 
argument  for  the  defendant.    The  declaration  is  bad. 


G.  Judgment  for  defendant. 

(a)  1  A.  &  £.  829;  S.  C.  3  N.  &  M.  627. 


Saturday^ 
May  98^A. 


The  Queen  v.  The  Mayor,  Aldermen  and  Burgesses  of 
York.    (In  re  Clayton.) 

foi^*£J^  Mandamus  to  the  mayor,  aldermen  and  burgesses  of 
ortheSheriflT's  the  city  and  borough  of  York,  as  follows  : — '^  Whereas  the 
who  before  '  ^^'^  ^^^^  ^^^  borough  of  York  is  one  of  the  boroughs  meu- 
the  passing  of  tioned  in  a  certain  act  of  parliament,  made  and  passed,  8cc., 
the  Manicipal  ..,,^.4  .,^       .n        ••  -.a**- 

Corporation      intituled  "  An  Act  to  provide  for  the  RegulatiQU  of  Munici- 

Act,  had  a        pg|  Corporations  in  England  and   Wales  :*'  and  whereas, 

monopoly  of      ^  "^  . 

the  office  of     &c.,  long  before  and  until  and  at  the  time  of  the  passing  of 

wid'^urt  '***  ^^^  **'^  ®^*»  "°^  continually  from  thence  until  the  «6th 
were  not,  on  day  of  December,  in  the  sixth  year  of  the  reign  aforesaid, 
being  admii>.  ®"^  Robert  Clayion,  of  the  said  city  and  borough,  gentle- 
ted  to  practise  man,  was  an  officer  of  the  said  city  and  borough,  in  a  cei^ 
in  the  court,  -/%.*./.         .|.        ■  .         •  * 

by  the  opera-    ^a>n  office  of  profit  withm  the  same,  that  is  to  say,  the 

tion  of  that  ^f^^^  ^f  ^^^  ^f  ^y^^  attorneys  of  the  Sheriff's  Court  of  the 
act,  entitled  ;  ... 

to  compensa-  said  city  and  borough  of  York,  and  during  all  the  time 
tion;  because, 

although  their  office  was  an  office  of  profit  within  5  &  6  Will.  4,  c.  76,  s.  66^  there  had 
been  no  abolition  of  it,  or  removal  from  it,  within  the  meaning  of  that  section. 
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aforesaid  was  and  acted  as  one  of  the  attorneys  of  the  said         i842. 
Sheriff's  Courts  and  received  the  fees  and  emoluments  of      ^'^^^^^ 
and  pertaining  to  such  office ;  and  whereas  the  said  office  v. 

was  abolished  under  the  provisions  of  the  said  act  of  par-  Mayor,  &c  of 
liamenty  and  thereupon  the  said  R,  Clayton  became  entitled 
to  have  an  adequate  compensation,  to  be  assessed  by  the 
council  of  the  said  city  and  borough  and  paid  out  of  the 
borough  fund,  for  the  fees  and  emoluments  of  such  office; 
and  whereas  the  said  R,  Clayton,  on  or  about  the  8th  day 
of  November,  in  the  year  of  our  Lord  1836,  did  deliver  to 
the  then  town  clerk  of  the  said  city  and  borough  a  state- 
ment under  his  hand,  setting  forth  the  amount  received  by 
him  in  such  office  in  every  year  during  the  period  of  five 
years  next  before  the  passing  of  the  said  act  of  parliament, 
on  account  of  the  fees,  emoluments,  profits  and  perquisites, 
in  respect  whereof  he  claimed  such  compensation,  and 
containing  a  declaration  that  the  same  was  a  true  statement 
according  to  the  best  of  his  knowledge,  information  and 
belief,  and  also  setting  forth  the  sum  claimed  by  him  as 
such  compensation ;  which  statement  was  laid  before  you 
the  council  of  the  said  city  and  borough,  who  on  or  about 
the  5th  day  of  January,  in  the  year  of  our  Lord  1837,  de- 
termined thereon  that  such  claim  of  the  said  JR.  Clayton 
for  compensation  for  the  loss  of  the  said  office  of  one  of 
the  attorneys  of  the  said  Sheriff's  Court  should  be  entirely 
disallowed ;  and  thereupon  the  said  22.  Clayton,  thinking 
himself  aggrieved  by  such  determination  of  the  said  coun- 
cil, did  appeal  to  the  Lords  Commissioners  of  our  Trea- 
sury against  such  determination,  in  pursuance  of  the  pro- 
visions of  the  said  act  of  parliament ;  and  whereas  the  said 
Lords  Commissioners  of  our  Treasury,  on  or  about  the 
30th  day  of  November,  in  the  year  of  our  Lord  1838,  made 
an  order  under  the  hands  of  three  of  them,  and  did  thereby, 
in  pursuance  and  under  the  authority  of  the  said  act,  order 
and  award  to  the  said  12.  Clayton  an  annuity  of  5?/.  for  the 
loss  of  the  fees  and  emoluments  of  the  said  office  of  one  of 
the  attorneys  of  the  said  Sheriff's  Court,  such  annuity  to 
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1848.        commence  from  the  time  when  such  office  was  abolished 

^^^'^^^'^^^      under  the  provisions  of  the  said  act,  and  to  continue  for 

Tlie  QuEEM     , .    ,.^  ,     ,  t         .  •  .        -r.       1  J    1 

9.  bis  life ;  and  whereas  the  said  annuity  of  57L,  so  awarded 

^*^Yo  %^  ^^  '^  ^^^  **'^  ^"  Clayton,  ought  to  be  secured  to  him  by 
bond  or  obligation  under  the  common  seal  of  the  said  city 
and  borough  in  a  sufficient  penalty,  conditioned  for  the 
payment  to  him,  his  executors,  administrators  or  assigns, 
of  such  annuity,  with  all  arrears  thereof,  if  any,  accrued 
due  before  the  date  of  such  bond,  and  which  bond  or  obli- 
gation ought  to  be  prepared  and  executed  at  the  expense 
of  the  borough  fund,  and  delivered  to  the  said  22.  Clayton 
as  the  person  entitled  to  such  compensation  according  to 
the  provisions  of  the  said  act  of  parliament ;  and  whereas, 
&c.  the  said  R.  Clayton,  since  the  making  of  the  said  order 
by  the  said  Lords  Commissioners  of  our  Treasury  as 
aforesaid,  hath  required  and  demanded  of  you  the  mayor, 
aldermen  and  burgesses  of  the  said  city  and  borough  to 
prepare  and  execute  under  your  common  seal,  and  at  the 
expense  of  the  said  borough  fund,  and  to  deliver  to  him  a 
good  and  valid  bond  or  obligation,  in  a  sufficient  penalty, 
conditioned  for  the  payment  to  him  and  his  assigns,  during 
his  natural  life,  of  the  said  annuity  of  57L  and  of  all  arrears 
of  such  annuity  which  may  have  accrued  due  thereon  to 
the  time  of  the  date  of  such  bond  or  obligation,  in  pursu- 
ance of  such  order  and  award  of  the  said  Lords  Commis- 
sioners of  our  Treasury,  and  of  the  directions  of  the  said 
act  of  parliament  in  that  behalf;  but  you  the  said  mayor, 
aldermen  and  bui^esses  have  wholly  neglected  and  re- 
fused, and  still  do,  &c,,  to  prepare  and  execute  any  such 
bond,  &c :  We  do  command  you,  8cc«  to  prepare  and  ex- 
ecute, under  the  common  seal,  &c.,  to  the  said  R»  Clayton 
a  good  and  valid  bond  in  a  sufficient  penalty,  conditioned 
for  the  payment  to  him  and  his  assigns,  during  his  natural 
life,  of  the  said  annuity  of  571.  and  of  all  arrears  of  such 
annuity,  &c.,  as  a  compensation  for  the  loss  of  the  fees  and 
emoluments  of  his  office  of  one  of  the  attorneys  of  the 
Sheriff's  Court  of  the  said  city  and  borough,  under  the 
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proviaioos  of  the  said  act  of  parliameat ;  or  that  you  shall 

shew  us  cause  to  the  contrary  thereof^  lest  by  your  default 

the  same  complaint  should  be  repeated  to  us;  and  how  v. 

you  shall   have  executed   this  our  writ  make  known  to  Mayor,  &c.  of 

as/'  &c. 

The  return  was  as  follows  : — 

'*  Easter  Term,  3  Vict.  1840.  The  mayor,  &c.  humbly 
certify  that  the  said  court  within  mentioned,  called  the 
Sheriflf's  Court,  of  the  said  city  and  borough  of  York,  hath 
from  the  time  of  the  passing  of  the  within  mentioned  act, 
intituled  '  An  Act  to  provide  for  the  Regulation  of  Muni^^ 
cipal  Corporations  in  England  and  Wales/  continued  aod 
still  does  continue  to  be  held,  and  that  the  same  court  was 
not  in  any  manner  abolished  or  altered  in  its  jurisdiction 
by  the  said  act.  That  the  court  bath  always  had  and  still 
hath  jurisdiction  of  civil  actions,  real  and  personal^  to  any 
amount,  in  respect  to  causes  of  action  arising  within  the 
said  city  and  borough.  That  the  suitors  of  the  said  court, 
before  and  at  the  time  of  the  passing  of  the  said  act,  and 
ever  since,  have  been  accustomed  to  prosecute  and  defend, 
and  still  do  prosecute  and  defend,  actions  pending  in  the 
same  court  by  their  respective  attomies.  That  before  and 
at  the  time  of  the  passing  of  the  said  act  there  were  certain 
persons,  that  is  to  say,  four  persons,  permitted  to  practise 
as  attorneys  of  and  in  the  said  court,  and  that  the  within 
mentioned  22.  Clayton  was  one  of  the  persons  so  permitted 
to  practise  as  an  attorney  of  and  in  the  same  court;  and 
that  the  said  R.  Clayton  and  the  said  other  attorneys,  so 
practising  in  the  said  court  as  aforesaid,  were  respectively 
paid  by  the  suitors  of  the  same  court  by  whom  they  were 
respectively  retained  and  employed,  and  in  no  other  manner 
did  such  attorneys  of  the  said  court,  or  any  of  them,  derive 
any  profit  or  emolument  from  their  practice  as  such  attor- 
neys in  the  said  court.  That  the  said  12.  Clayton  and  the 
other  attorneys  of  the  said  court  were  retained  and  em- 
ployed to  prosecute  and  defend  actions  in  the  same  court 
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1842.         at  the  option  and  according  to  the  selection  of  the  suitors 
'^'^^''''^       of  the  said  court ;  and  that  the  said  attorneys  are  still  per- 

The  QUEEM  .  ,  ...  .  ,  m.  •  '  n      r% 

y^  muted  to  practise  m  the  said  court.     That  the  said  R. 

Majjor,  &c.  of  Clayton,  ever  since  the  passing  of  the  said  act,  hath  con- 
tinued  to  practise  as  an  attorney  of  and  in  the  said  court 
in  like  manner  as  he  did  practise  before  and  at  the  time  of 
the  passing  of  the  said  act.  That  he  the  said  JR.  Clayton, 
at  the  time  of  the  passing  of  the  said  act^  was  not  an  officer 
of  the  said  city  and  borough,  nor  was  in  any  office  of  profit 
of  or  in  the  said  city  and  borough,  otherwise  than  as  being 
an  attorney  of  and  practising  in  the  said  court  in  manner 
aforesaid,  and  that  the  said  court  hath  not  been  abolished 
by  the  said  act,  and  that  the  said  R.  Clayton  hath  never 
been  deprived  of  the  privilege  of  practising  as  such  attorney 
of  and  in  the  said  court,  under  the  provisions  of  the  said 
act.  Wherefore  the  mayor,  aldermen  and  burgesses,"  &c. 
Plea  in  bar. — ''  The  said  R.Clayton,  by,  &c.,  protesting 
that  the  said  return  to  the  said  writ  of  mandamus,  and  the 
several  matters  in  the  said  return  mentioned,  are  wholly 
insufficient  in  law,  for  plea,  nevertheless,  in  this  behalf  to 
the  said  return,  the  said  R.  Clayton  says  that  the  said  city 
and  borough  of  York  is  an  ancient  city  and  borough,  incor- 
porated under  divers  names  of  incorporation,  and  that  the 
said  court,  in  the  said  writ  and  return  mentioned,  is  an  an- 
cient court  of  and  belonging  to  the  said  borough,  and  that 
the  officers  of  and  practising  in  the  same  court  have,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary, 
until  the  making  and  passing  and  coming  into  operation  of 
the  said  statute,  made  and  passed  in  the  sixth  year  of  the 
reign  of  his  late  majesty  King  William  the  Fourth,  been 
elected,  appointed  and  removed  by  the  said  body  corpo- 
rate;  and  this  the  said  R.Claytoti  is  ready  to  vei:ify;  where- 
fore he  prays  judgment,  and  his  damages  and  costs  by  him 
sustained,  and  that  a  peremptory  writ  of  mandamus  may 
be  awarded  to  him  in  this  behalf.'' 
Special  demurrer  and  joinder. 
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Sir  F»  Pollock  A.G.  in  support  of  the  demurrer  (a).        i843. 
Mr.  Clayton  has  no  claim  to  compensation  under  the  Mu-      ^*^^/^^/' 
nidpal  Corporation  Act ;  firstly,  because  he  held  no  office  9. 

within  the  meaning  of  it ;   secondly,  because  the  office.  Mayor,  &c.  of 
whatever  it  was,  is  not  abolished. 

The  Stat  5  &  6  WUL  4,  c.  76,  s.  65,  has  pointed  out  the 
corporate  offices,  removal  from  or  abolition  of  which  are, 
under  the  66th  section,  to  entitle  the  holders  to  compensa- 
tion. He  held  **  no  office  of  profit ;"  but  merely  enjoyed, 
by  the  permission  of  the  corporation,  a  privilege  of  prac- 
tising in  the  city  court,  which  there  was  nothing  to  prevent 
the  corporation  from  granting  to  as  many  other  persons  as 
they  should  think  right.  An  ancient  alderman,  burgess  or 
freeman  might  as  well  claim  compensation. 

The  office  is  not  abolished,  but  regulated  only.  The 
admission  of  a  larger  number  of  persons  to  exercise  the 
same  office  as  the  prosecutor  exercised  is  not  an  abolition 
of  it  within  the  enactments  of  the  statute.  If  the  old  cor- 
poration might  appoint  more  than  four,  there  is  clearly 
no  right  to  compensation.  It  is  nowhere  alleged  that 
the  number  of  four  is  an  ancient  number.  In  Rex  v. 
Sheriffs  of  York  (b)  it  was  said  that  the  corporation  could 
not  admit  a  larger  number  than  four  to  practise  in  the 
court.  But,  without  putting  the  answer  to  the  claim  on 
that  ground,  it  is  sufficient  to  say  that  the  case  is  not  pro- 
vided for  by  the  statute.  The  119th  section  regulates  in 
futuro  the  proceedings  of  the  borough  court.  It  enacts 
that  neither  the  registrar  nor  any  officer  of  the  court  shall 
in  future  practise  as  an  attorney  in  it|  but  it  is  silent  as  to 
any  compensation  to  them  for  the  restriction.     There  are 

(«)  Before  Lord  Denman  C.  J.,  in  the  same  term  (June  12tb),  on 

Patteson,  WiUiam$  and  Coleridge,  the  ground  that  the  effect  of  it 

Js.    A  rule,  obtained  in  Trinity  would  be  to  deprive  the  defend- 

term,  1841,  on  the  part  of  the  pro-  tints  of  the  opportunity  of  taking 

secntor,  to  withdraw  his  plea  and  the  case  to  a  court  of  error, 
to  set  down  the  return  for  argu-  (b)  S  B.  &  Ad.  770. 

ment  on  concilium,  was  discharged 

VOL.  II. — G.  D.  R  R 
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1843.         Other  similar  provisions  in  the  act  as  to  existiog  privileges, 

J^'^^^C^       such  as  the  abolition,  by  sect.  123,  of  chartered  exemptions 
The  Queen     ^  .  ...  .... 

V,  rrom  serving  on  juriesi  but  no  compensation  is  awarded. 

Ma;w,  &c.  of  j^  freeman  might  as  well  claim  compensation  on  the  ground 
that  his  privilege  of  trading  is  now  not  confined  to  free- 
men. 

Besides,  it  is  a  fatal  objection  to  this  writ  that  it  is  to 
command  the  payment  of  the  sum  awarded  by  the  Lords  of 
the  Treasury  on  appeal  to  them.  It  is  now  settled  that 
they  have  no  jurisdiction  where,  as  was  the  case  here,  there 
is  a  refusal  by  the  corporation  to  award  any  compensation 
on  the  ground  that  the  office  is  not  such  as  to  entitle  the 
claimant  to  it.  The  mandamus  ought  to  be  to  the  corpo* 
ration  to  assess  compensation :  Reg.  v.  The  Corporation  of 
Warwick  {a). 

Sir  W.  W.  Follett  S.  G.  The  prosecutor  of  this  man- 
damus held  an  office  of  profit  within  the  meaning  of  the 
statute.  If  it  was  intended  to  be  argued  that  he  did  not, 
the  return  ought  to  have  traversed  it;  there  is  now  but  an 
argumentative  denial  of  it.  The  language  of  the  66th  sec- 
tion is,  "  every  officer  of  any  borough/'  not  every  officer  of 
any  corporation.  I'he  words  are  large,  and  intended  by 
the  legislature  to  be  so,  and  they  have  received  a  liberal 
construction  from  the  courts.  In  Rex  v.  The  Corporation 
of  Bridgewater  (6),  where  a  town  clerk  had  usually  acted  as 
clerk  to  the  justices,  and  after  the  passing  of  the  Municipal 
Corporation  Act  was  re-appointed  town  clerk,  but  not  clerk 
to  the  justices,  it  was  held  that  he  was  entitled  to  compen- 
sation for  the  loss  of  the  emoluments  he  had  before  inci- 
dentally derived  as  clerk  to  the  justices.  The  Court  held 
unanimously  that  it  was  not  necessary  there  should  be  an 
office  strictly  and  legally  speaking.  But  this  is  an  office, 
and  a  mandamus  would  lie  to  restore  the  prosecutor  to  it, 

(a)  10  A,  &  E.  386;  S. C.  3  P.  (A)  6  A.  &  E.  339;  S.  C.  1  N. 

&  D.  429.  &  P.  466. 
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if  he  were  removed  from  it:  Rex  v.  The  Corporation  of        1849. 
York  (a).  Hurst's  case  (6),  Parker's  case  (c).  ^^^^/-^^ 

It  was  intended  bj  the  legislature  that  all  persons  holding  p. 

office,  whose  profits  should  be  abridged  by  the  operation  Mayor,  &c.  of 
of  the  statute,  should  be  entitled  to  compensation ;  Rex  v. 
Poole  (d),  Rex  v,  JBridgewater{e).  But  it  is  said  that  either 
an  entire  removal  from  the  ofBte,  or  an  entire  abolition  of 
the  office  itself,  is  necessary  to  entitle  the  holder  to  com- 
pensation. That  this  is  not  so,  is  decided  by  the  case  of 
jRex  V.  JBridgetO€Uer(e) :  there  the  applicant  was  town  clerk 
before  the  act ;  he  was  town  clerk  after  it ;  but,  inasmuch 
as  be  bad  not  all  the  profit  he  had  before  incidentally  en- 
joyed, it  was  held  he  was  entitled  to  compensation.  So 
here  the  prosecutor's  incidental  profits  are  destroyed  by 
the  admission  of  others  to  perform  the  duties,  in  the  per- 
formance of  which  he  before  had  a  monopoly. 

The  cases  that  have  been  alluded  to  are  not  analogous. 
A  freeman  is  not  an  officer ;  an  alderman  holds  no  office 
of  profit. 

There  are  similar  cases  of  attorneys  who  would  be  enti- 
tled to  compensation  if  their  sole  privilege  were  abolished ; 
ex.  gr.  the  attorneys  of  the  Court  of  the  Marshalsea. 

Sir  jF.  Pollock  A.  G.  replied. 

Cur.  adv»  vult, 

* 

Lord  Denman  C.  J.,  at  the  sittings  after  this  term  (June 
20)  delivered  the  judgment  of  the  Court  as  follows : 

lliis  case  comes  before  us  on  a  demurrer  to  the  plea  to 
a  return  to  a  mandamus,  and  raises  the  question  whether 
one  Robert  Clayton  is  entitled  to  compensation  under  the 
66th  section  of  the  Municipal  Reform  Act,  as  the  holder 
of  an  office  abolished  by  that  act.    The  writ  recites  that 

(fl)  3  B.  &  Ad.  770.  (rf)  7  A.  &  E.  730;  S,  C.  3  N. 

(6)  1  Lev.  75.  &,P.  119. 

(c)  1  Ventr.  331.  (e)  6  A.  &  E.  339;  5.  C.  1  N. 

&  P.  466. 

R  R  2 
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1842.        he  was  an  officer  of  the  city  and  borough  in  a  certain  office 

ThO  ^^  profit  within  the  same,  that  is  to  say,  the  office  of  one  of 

o.  the  attorneys  of  the  Sheriff's  Court  of  the  said  city  and 

^^YoRK^       borough,  and  received  the  fees  and  emoluments  pertaining 

to  that  office,  "  and  that  such  office  was  abolished  under 

the  provisions  of  the  act/' 

The  return  alleges  that  the  court  still  continues  to  be 
held  as  before  the  act  passed,  and  that  R,  Clayton  con- 
tinues to  practise  as  an  attorney  in  and  of  it;  that  there 
were  four  attorneys  of  the  court,  of  whom  he  was  one» 
who  were  employed  by  the  suitors  at  their  pleasure,  and 
who  derived  no  other  profit  than  the  fees  and  emoluments 
of  such  employment;  and  it  denies  that,  except  as  such 
attorney,  he  was  an  officer  of  the  borough  or  in  any  office 
of  profit  of,  or  in,  the  borough. 

The  plea  merely  alleges  that  the  court  was  an  ancient 
court  of  and  belonging  to  the  borough,  and  that  the  officers 
of,  and  practising  in,  it  were  immemorially,  until  the  act 
came  into  operation,  elected,  appointed  and  removed  by 
the  body  corporate. 

It  appears  therefore  that  this  was  a  borough  court,  the 
practitioners  in  which  were  limited  in  number,  and  were 
appointed  and  removable  by  the  body  corporate.  We  think 
these  facts  sufficient  to  constitute  an  attorney  of  the  court 
an  officer  of  the  borough  within  the  liberal  construction 
which  we  have  always  given  to  those  words  in  the  clause 
in  question.  Indeed,  the  cases  cited  at  the  bar  from  Levinz 
and  Ventris  establish  that  the  place  of  an  attorney  in  courts 
like  this  is  strictly  an  office,  for  restoration  to  which  a  man- 
damus will  lie ;  and  Mr.  Robinson  informs  us  that  there 
are  several  instances  in  which  the  writ  has  issued  for  such  a 
purpose.  If  the  place  is  an  office,  it  is  certainly  an  office 
of  that  body  in  whose  court  the  duties  are  performed,  and 
by  whom  the  officer  is  appointed  and  removable.  Neither 
can  there  be  any  doubt  that  within  the  same  construction  it 
was  an  office  of  profit.  Though  no  regular  salary  was  inci- 
dent to  it,  and  no  suitor  was  compelled  to  retain  any  one  of 


The  Queen 
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the  four  attorneys  in  particular,  yet  it  is  reasonable  to  pre-         1842. 

sume  that  each  attorney  did  in  fact  practise,  and  that  from 

such  practice  profits  arose  referable  only  to  the  oflSce  which 

enabled  him  to  earn  them.  Mayor,  &c.  of 

York. 
But  the  question  still  remains,  whether  this  office  has 

been  abolished  i     Now  upon  this  head  the  return  remains 

entirely  unanswered,  which  avers  that  the  court  continues 

to  be  held,  and  that  jR.  Clayton  continues  to  practise  as  an 

attorney  of  and  in  it,  as  he  did  before  and  at  the  passing  of 

the  act.     There  is  then  no  formal  abolition;  but  it  was 

argued  that  the  1 19th  section  of  the  act  had  worked  its 

virtual  abolition ;  that,  whereas  before  the  act  passed  he 

was  one  of  four  attorneys,  who  alone  shared  all  the  profits 

of  the  business  transacted  in  the  court,  by  that  section  it 

was  provided  that  every  attorney  of  the  superior  courts  at 

Westminster,  unless  disqualified  as  therein  provided,  should 

have  full  liberty  to  practise  in  it ;  whence  it  was  inferred 

that,  with  respect  both  to  the  tenure  and  the  profits,  it  had 

ceased  to  be  the  same  office  as  before,  and  that  R.  Clay" 

t<m*s  present  practice  there  was  not  as  an  officer  of  the 

court,  but  in  virtue  of  his  admission  as  an  attorney  of  the 

superior  courts.   The  answer  to  the  last  inference  is  short, 

that  it  is  in  direct  contradiction  to  the  averment  in  the 

return,  and   that  it  nowhere  appears  on  the  record  that 

R,  Clayton  ever  was  or  is  an  attorney  of  any  one  of  the 

superior  courts.     Upon  the  first  point  we  were  pressed 

with  our  decision  and  the  language  we  used  in  Rex  v. 

Bridgewater{a),    These  have  been  repeatedly  acted  on; 

we  see  no  reason  to  depart  from  them ;  and,  if  the  present 

case  can  be  brought  within  them,  it  must  be  governed  by 

them.    The  question  there  arose  as  to  the  office  of  clerk  to 

borough  justices.     That  was  not  in  itself  a  borough  office* 

and  was  not  abolished  by  the  act,  but  it  had  been  held  by 

the  claimant  as  incidental  to  a  borough  office  or  offices  of 

common  clerk,  prothonotary  and  clerk  of  the  peace,  which 

he  bad  held  during  good  behaviour.     These  offices  were 

(a)  6  A.  &  £.  339;  S.  C.  1  N.  &  P.  466. 
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I84i.        abolished,  and  he  was  appointed,  on  the  passing  of  the  act, 

Ti!^^^      town  clerk  during  pleasure,  and  in   a   few  weeks  after 

V.  another  person  was  appointed  clerk  to  the  justices.     The 

Mayor,  &c.  of  claimant  subsequently,  upon  the  grant  to  the  borough  of  a 
commission  for  a  separate  court  of  quarter  sessions,  was 
appointed  clerk  of  the  peace,  with  which  office  that  of  clerk 
to  the  justices  was  incompatible.  Here  there  was  such  a 
total  change  in  the  nature  and  tenure  of  the  offices  existing 
before  the  act  as  amounted  to  an  abolition. 

In  the  present  case,  as  regards  R.  Clayton,  there  is,  for 
all  that  appears,  no  change ;  he  is  still  an  attorney  of  and 
in  the  court,  and  the  jurisdiction  of  the  court  is  the  same. 
We  do  not  know  that  he  practises  in  it  by  any  other  right 
than  that  of  his  original  appointment  Other  attorneys 
may  now  by  law  practise  in  it,  and  perhaps  in  fact  do ;  but 
perhaps  also  they  do  not,  or  the  standing  or  experience 
which  he  has  acquired  may  preserve  his  former  practice 
unimpaired,  or  the  business  may  have  so  increased  by  the 
opening  of  the  court  as  to  countervail  the  loss  to  him  which 
the  competition  of  other  attorneys  may  occasion.  All  these 
circumstances  are  left  in  uncertainty  upon  the  pleadings. 
At  first  sight  they  might  seem  immater^l,  and  to  bear  only 
on  the  amount  of  compensation,  not  the  right  to  it,  with 
which  alone  we  have  to  do.  But  where  there  is  no  formal 
abolition  or  removal,  where  the  office  in  the  individual 
remains,  and  the  individual  remains  in  the  office,  he  cannot 
make  out  the  substantial  abolition  or  removal  on  which  he 
relies  without  shewing  de  facto  that  change  of  circum- 
stances which  he  says  amounts  to  abolition  or  removal.  If 
without  this  we  were  to  hold  that  the  office  is  abolished  in 
this  case,  we  must  be  prepared  to  hold  also  that  the  1 19th 
section  has  deprived  the  corporation  of  the  power  of  ap- 
pointing any  more  attorneys  of  the  court.  Now  this  would 
be  contrary  to  the  words  and  to  the  spirit  of  the  section. 
The  result  is  that  the  office  remains  with  a  value  most  pro* 
bably  much  diminished ;  and  this  is  the  case  in  which  the 
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statute  has  not  provided  a  compensation  for  the  officer.         1849. 

Our  judgment  therefore  must  be  for  the  defendants.  ^««v^^>^ 

^     ^  The  Queen 

V. 

G.  Judgment  for  defendants.  ^^^^'^^^'  ""^ 


StOCKBRIDGE  v.  SuSSAMS.  Monday^ 

^^  May  23r(/. 

1/EBT  for  work  and  labour,  8cc.  Under  a  re- 

Plea.     Set-off  for  goods  sold  and  delivered.  plication  that 

.       .  ®  ,  .     the  plaintiff 

Replication.     That  the  plaintiff  never  was  indebted  in  <<iiererwas 

manner  and  form  as  the  defendant  hath  by  his  plea  above  j^a^n^r^and 

thereof  alleged.      Conclusion   to  the  country,   and   issue  form'' as 
.%  alleged  in  a 

thereon.  p,^a^^,f  ^^^^^ 

At  the  trial,  before  Gumey  B.  at  the  last  Surrey  spring  evidence  of 

,-..-.  11  1  .  -1  i.  payment  is  m- 

assizes,  the  plaintitf  was  allowed  to  give  evidence  of  pay-  admissible. 

ment  in  reduction  of  the  set-off.     The  plaintiff  obtained  the 

verdict,   and  the  learned  judge   granted   a  certificate  for 

speedy  execution.    Judgment  having  been  signed,  and  the 

goods  of  the  defendant  having  been  taken  in  execution^ 

Wallinger  in  Easter  term  last,  on  the  authority  of 
Brown  v.  Daubeny  (a),  obtained  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  new  trial  had, 
and  the  judgment  vacated  and  the  execution  withdrawn,  on 
the  ground  that  the  evidence  of  payment  was  not  admissi- 
ble under  the  issue  on  the  replication  of ''  never  indebted.^' 

Piatt  now  shewed  cause.  The  new  rules  of  pleading 
do  not  apply  to  replications,  therefore  this  replication  can- 
not be  affected  by  those  rules  which  exclude  evidence  of 
payment  under  a  plea  of ''  never  indebted.''  Independently 
of  the  new  rules,  nunquam  indebitatus  is  equivalent  to  nil 
debet  in  a  replication,  for  the  common  form  of  replication 
is,  "was  not  nor  is  indebted,"  which  must  mean  ^^ never 

(a)  4  Dowl.  P.  C.  585. 


CASES  IN  TH£  QUEEN  S  BENCH, 

indebted."    If  the  replication  had  used  the  words,  "  was 

not  nor  is  indebted"  instead  of  **  never  indebted/'  it  has 
Stockbbidob 

V.  been  held  that  evidence  of  payment  would  have  been  ad- 

SussAMs.       missible;  Jackson  v.  Robinson  (a).     But,  in  truth,  "never 

indebted"  means   merely  ''  not   in  manner  and  form  as 

alleged,"  that  is,  at  the  time  of  the  commencement  of  the 

suit,  so  that  proof  of  payment  is  in  direct  support  of  the 

replication. 

Wallinger  contri  was  not  heard. 

Patteson  J. — The  argument  that  ^' never  indebted" 
means  not  indebted  at  the  time  of  commencing  the  action, 
because  it  traverses  the  being  indebted  in  the  manner  and 
form  alleged  in  the  plea,  would  go  to  shew  that  payment 
should  be  proveable,  under  **  never  indebted"  in  a  plea. 
By  the  new  rules  the  phrase  *'  never  indebted,"  when  it  is 
used  in  a  plea,  has  certainly  not  the  meaning  contended  for, 
and  I  do  not  see  why  it  should  have  one  meaning  in  a  plea 
and  another  in  a  replication.  This  is  an  attempt  to  read 
**  never"  as  **  not."  The  plaintiff  has  precluded  himself 
from  proving  his  payment  by  the  form  he  has  used.  If  he 
had  used  the  old  form  he  would  have  avoided  the  difficulty. 

Williams  and  Coleridge  Js.  concurred. 

D,  Rule  absolute. 

(a)  8  Dowl.  P.  C.  622.  The  Court  in  Easter  term  last  (May  2d), 
same  point  was  decided  by  this      in  Grocer  v.  Frice, 
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184a. 
Gardner  r.  M'Mahon.  '^^"'"'ll?^' 

June  23. 

Limitation  of  actions.     Debt  for  work  and  labour,  ^  letter writ- 

.  .  ten  before  the 

and  on  an  account  stated.     Pleas,  nunquam  nidebitatuSi  expiration  of 

payment,  and  actio  non  accrevit  infra  sex  annos.     Issues  tj,e  accrai^iwr" 

joined  thereon.  of  the  debt. 

At  the  trial  before  Patteson,  J.,  at  Westminster,  at  the  fonowmg^pa*^ 

sittings  in  Michaelmas  term,  1841,  the  plaintiff  had  a  ver-  sages,  held  to 

take  the  case 
diet  for  176/.  75.,  subject  to  leave  reserved  to  move  to  enter  out  oftheSta- 

a  nonsuit,  on  the  ground  that  the  following  letter,  written  ^"^?  ®^  ^J^*" 

by  the  defendant  to  the  plaintiff  was  insufficient  to  take  the  not  desire  that 

case  out  of  the  operation  of  the  Statute  of  Limitations.     It  Jf^^i^credr^ 

was  written  before  six  years  had  elapsed  from  the  accruing  tors  shoald 

lose  what  X 
of  the  debt,  which  was  in  1830  and  1831.     The  letter  was  ^^^  them;  on 

dated  October  28th,  1835.  the  contrary, 

.        it  is  very  much 
'*  Sir.— Mr.  AiicferJoA  has  been  so  obliging  as  to  mention  my  wish,  not 

what  passed  between  you  and  him  a  few  days  ago,  which  is  j^lV^L'^^j™^ 

the  occasion  of  my  troubling  you  with  this  letter.  terest  upon 

I  do  not  desire  that  you  or  any  other  of  my  creditors  ^™  J,  y^^^' 

should  lose  what  I  owe  them;  on  the  contrary,  it  is  very  mentioned  to 
-  .  ,  -  ,  .       .        •  .  Mr.  Anderdon 

much  my  wish  not  only  to  pay  my  debts  but  interest  upon  ^he  Limitation 

them  if  I  can.     As  you  have  mentioned  to  Mr.  Anderdon  Act,  I  answer 
,-....,  ,       r  1  at  once  that  I 

the  Lamitation  Act,  I  answer  at  once  that  I  am  ready  to  put  am  ready  to 

it  out  of  my  power  to  take  advantage  of  that  act,  and  will  P"'  *  ower^to 

immediately  give  you  my  note  for  whatever  amount  is  due  take  advantage 

to  you.    To  pay  you  now  or  within  the  year  I  am  utterly  ^j{|  ^,5,^^.*" 

unable ;  I  really  have  not,  as  you  imagine,  received  600/.  diately  give 

for  the  proceeds  of  the  map,  nor  anything  like  that  sum,  Iq  pay  the 

amount  that 
is  due  to  yon.  To  pay  you  now  or  within  the  year  I  am  utterly  unable  I  really  have 
not  as  you  imagine  received  600^  for,^  &c.  **  It  is  of  course  indispensable  that  the 
exact  soms  I  owe  you  should  be  fixed,  whether  you  occept  my  note  or  not."  (The 
letter  then  stated  several  objections  to  the  amount  of  the  claim  )  "  Under  these  cir- 
cumstances yoo  wiU  perhaps  say  what  deduction  you  are  prepared  to  make,  and  I  shall 
be  glad  if  it  be  such  as  will  allow  me,  with  justice  to  my  other  creditors,  to  give  you 
mv  note  for  the  amount,  or,  if  it  be  possible,  to  borrow  the  amount  from  a  friend, 
which  I  have  a  hope  of  doing,  and  wipe  the  account  entirely  out  of  vour  books.  I 
will  Dot  close  this  letter  without  repeating  that  I  am  fully  sensible  and  thankful  for  the 
forbearance  you  have  shewn ;  but  I  cannot  move  a  step  in  the  way  to  give  you  satis- 
fiiction,  and  do  justice  to  my  other  creditors,  until  the  sum  actually  due  to  you  be  as- 
certaioed.'' 
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the  subscribers  in  the  West  Indies,  with  only  few  excep- 
tionsy  having  failed  to  pay  their  subscriptions.  It  is  of 
course  indispensable  that  the  exact  sum  I  owe  you  should 
be  fixed,  whether  you  accept  my  note  or  not.  I  have 
clearly  shewn  you,  in  a  former  letter,  that  your  account  is 
not  in  accordance  with  the  estimate  upon  which  you  agreed 
to  do  the  work;  that  estimate,  I  again  say,  I  have  almost  a 
distinct  recollection  of  having,  at  your  request,  returned  to 
you,  in  order  that  you  might  make  a  copy  for  yourself;  the 
amount  of  it,  exclusive  of  the  extra  charges  mentioned  in 
your  account,  was  a  sum,  as  nearly  as  I  can  recollect, 
between  120/.  and  130/.  Now,  if  you  really  cannot  pro- 
duce the  original  estimate,  or  the  rough  draft  of  it,  it  cer- 
tainly is  reasonable  that  some  (and  considerable)  deduc- 
tions should  be  made  from  the  charges.  It  is  impossible 
not  to  see  the  necessity  for  this  if  you  refer  to  the  estimate 
you  gave  in,  and  which  I  still  have,  when  it  was  contem- 
plated to  publish  upon  eight  sheets  of  copper,  and  compare 
that  estimate  with  the  charges  you  have  made  when  only 
four  sheets  of  copper  were  used,  and  a  proportionate  quan- 
tity of  paper.  This  being  the  case,  the  expenses  would  of 
course  be  reduced  nearly  one  half,  as  you  yourself  said  at 
the  time,  and  as  your  missing  estimate  afterwards  clearly 
shewed;  under  these  circumstances  you  will  perhaps  say 
what  deduction  you  are  prepared  to  make,  and  I  shall  be 
glad  if  it  be  such  as  will  allow  me,  with  justice  to  my  other 
creditors,  to  give  you  my  note  for  the  amount;  or,  if  it  be 
possible,  to  borrow  it  from  a  friend,  which  I  have  a  hope  of 
doing,  and  wipe  the  account  entirely  out  of  your  books.  I 
will  not  close  this  letter  without  repeating  that  I  am  fully 
sensible  and  thankful  for  the  forbearance  you  have  shewn; 
but  I  cannot  move  a  step  in  the  way  to  give  you  satisfac- 
tion, and  do  justice  to  my  other  creditors,  until  the  sum 
actually  due  to  you  be  ascertained. 

(Signed.) 
P.S. — I  have  referred  to  the  estimate  you  sent  me  when 
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it  was  designed  to  publish  upon  eight  sheets  of  copper,  the         i842. 

expense  was  then  to  be <££42    5    0 

Your  charges  (exclusive  of  extras),  when  ^'---^-- 

onlj  four  sheets  of  copper,  and  half  the  M'Mahon. 

quantity  of  paper  were  used,  amount  to      234  12    0 

Making  a  difference  of    ..     7   IS     0 
I  put  it  to  yourself  can  this  be  right?'' 

CowKng,  in  the  same  term,  having  obtained  a  rule  nisi 
accordingly, 

Ketbf  and  Barstow  shewed  cause.  The  letter  contained 
a  distinct  admission  of  a  debt  being  due,  and  the  assertion 
in  it  that  ndl  so  much  is  due  as  is  demanded  will  not  pre- 
vent the  implication  by  law  of  a  promise.  On  that  point 
Colledge  v.  Horn{a)  and  Bird  v.  Gammon(b)  are  decisive 
authorities.  Morrell  v.  Frith{c)  will  be  principally  relied 
on  by  the  defendant,  but  there  the  debt  was  not  distinctly 
admitted.  Besides,  in  this  case  the  statute  had  not  run 
when  the  letter  was  written;  the  plaintiff  was  therefore 
not  then  barred,  and,  even  if  the  promise  were  conditional, 
it  would  not  be  necessary  to  shew  the  condition  performed, 
diougb  it  would,  if  a  conditional  promise  were  made  after 
the  effluxion  of  the  period  of  limitations.  But  the  promise 
is  not  conditional ;  the  only  part  of  the  letter  which  is  am- 
biguous is  that  where  it  is  proposed  to  give  a  note.  The 
offer  to  give  a  valid  security  might  be  conditional  without 
destFoying  the  effect  of  the  previous  unqualified  admission 
of  the  debt. 

Cowling  couXtL  The  only  question  is  on  the  construc- 
tion of  the  letter.  It  is  now  settled,  that  to  take  a  case 
out  of  the  statute  there  must  be  a  new  promise ;   Tanner  v. 

(a)  3  Bing.  119;  &  C.  10  Moore,  431.  (c)  3  M.  &  W.  402. 

(b)  3  Bing.  N.  C.  883 ;  S,  C.  5  Scott,  318. 
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Smart  {a).  There  must  be  all  the  ingredients  of  a  promise 
in  the  writing,  though,  if  there  be  a  distinct  acknowledg- 
menty  there  need  not  be  a  promise  in  terms,  for  the  law 
will  imply  a  promise,  but  the  law  will  make  the  implication 
only  if  there  is  nothing  to  rebut  it  in  the  acknowledgoient 
itself.  If  there  be  a  conditional  promise  in  terms,  the  law 
cannot  imply  an  unconditional  promise.  If  there  were  an 
admission  of  a  debt,  with  a  direct  declaration  that  the 
writer  would  never  pay  it,  the  law  could  not  imply  any 
promise  at  all.  It  makes  no  difference  whether  the  pro- 
mise is  made  before  the  period  of  limitations  has  expired 
or  after  that  time.  Colledge  v.  Horn{b)  is  a  case  that  goes 
to  the  verge;  it  was  decided  shortly  after  Tanner  v. 
Smart  (a),  which  was  not  adverted  to  in  the  argument  or 
judgment.  In  Bird  v.  Gammon  (c)  there  w§b  a  distinct 
promise  to  pay.  A  distinct  acknowledgment  of  some  debt, 
a  jury  determining  the  amount  by  evidence,  may  be  suffi- 
cient; Hartkif  y.Wharion{d);  but  that  is  not  the  case  here, 
all  that  is  in  the  nature  of  a  promise  is  in  futuro.  The  de- 
fendant says,  if  such  an  offer  is  made  as  is  satisfactory  to 
him,  he  is  ready  to  put  it  out  of  his  power  to  plead  the  sta- 
tute, or  to  give  a  note  payable  at  some  time  not  named. 
That  the  letter  was  not  meant  to  be  an  unqualified  admis- 
sion of  a  debt  is  shewn,  not  only  by  the  objections  made 
to  the  amount  of  the  claim,  but  also  by  the  allusion  to  a 
future  readiness  to  debar  the  writer  of  the  benefit  of  the  sta- 
tute, and  his  assertion  of  his  total  present  inability  to  pay 
the  debt  due.  To  decide  his  acknowledgment  to  be  suffi- 
cient, the  Court  must  go  much  further  than  any  decided 
case  since  Tanner  v.  Smart  (a).  Before  that  case  the 
greatest  uncertainty  prevailed  as  to  what  was  sufficient  to 
take  a  case  out  of  the  statute.     BuUer  J.  said,  in  Lloyd  v. 


(a)  a  B.  &  C.  609;  5.  C.  9  D.  (c)  SBing.  119;  S.C.  10  Moore, 

&  R.  549.  431. 

(6)  3  M.  &  W.  403.  ((0  8  P.  &  D.  529. 
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Manne(a),  **  the  slightest  acknowledgment  has  been  held 
sufficient  to  take  a  case  out  of  the  statute" (^)- 

Lord  Dbnman  C.  J. — The  question  is^  does  this  letter 
contain  an  acknowledgment  of  a  debt.  I  think  it  does.  The 
defendant  speaks  distinctly  of  his  wish  to  pay  the  debt,  and 
to  deprive  himself  of  the  means  of  pleading  the  Statute  of 
Limitations.  The  creditor  had  a  right  to  take  this  as  a  pro- 
mise and  rely  upon  it.  I  think  that  the  latter  part  of  the 
letter  does  not  contain  any  thing  which  ought  to  qualify  the 
promise  which  the  law  would  draw  from  the  previous  ac- 
knowledgment.  There  is  certainly  some  ambiguity  in  the 
defendant's  language,  which  admits  the  argument,  that  the 
writer  meant  to  make  a  promise  to  pay,  or  give  a  note,  con- 
ditional on  his  being  satisfied  as  to  the  amouut  due;  but  I 
think  the  acknowledgment  of  a  debt  stands  independent  of 
any  qualification  in  the  latter  part  of  the  letter.  Which- 
ever way  this  case  is  decided,  it  will  probably  lead  to  com- 
ment. Ambiguous  terms  ought  to  receive  the  construc- 
tion which  suggests  itself  on  taking  the  whole  document 
together,  and  I  think  the  proper  construction  of  this  letter 
is,  that  the  writer  meant  to  admit  some  debt  to  be  due,  and 
to  deprive  himself  of  the  power  of  pleading  the  Statute  of 
Limitations  as  an  answer  to  it. 
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Patteson  J. — 1  thought  at  the  time,  and  I  still  think 
the  letter  sufficient  to  take  the  case  outof  the  Statute  of  Li- 
mitations. (His  lordship  then  expressed  the  same  reasons 
as  above  given  by  Lord  Denman  C.  J.,  and  added) :  The 
observations  in  the  earlier  part  of  the  letter  seem  to  be 
nothing  but  proposals  for  settling  the  amount  due.  Possi- 
bly an  action  would  not  at  once  lie  for  not  giving  a  note, 
because  it  is  not  stated  what  is  the  amount  due,  but  that 
does  not  destroy  the  effect  of  the  acknowledgment. 


(a)  2  T.  R.  762 
(6)  Water$  v.  Earl  of  Thanet, 
tmte,  166;  Poynder  v.  Bluck,  5 


Dowl.  P.  C.  570,  were  also  ad- 
verted to. 
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Williams  J. — CoUedge  v.  Home{a)  is  a  distinct  autho- 
rity that  it  is  not  necessary  there  should  be  an  acknowledg- 
ment of  any  specific  sum  being  due.  It  is  sufficient  if 
there  is  a  distinct  acknowledgment  of  a  debt.  It  is  in  vain 
to  expect  to  lay  down  a  rule  which  shall  govern  all  the 
cases. 


WiGBTMAN  J. — I  think  the  acknowledgment  of  a  debt  is 
unqualified*  and  I  do  not  find  any  condition  stated  to  the  pay- 
ment. A  note  is  mentioned,  it  is  not  said  for  what  amount 
it  is  proposed  to  make  it;  there  is  a  proppsal  to  pay  by  a 
note,  but  there  is  no  restriction  to  that  mode  only. 


G. 


Rule  discharged. 


(a)  4  Bing.  119;  S.  C.  10  Moore,  431. 


Jackson  and  another,  Assignees  of  Franks,  an  Insolvent, 

V.  Thompson  (6). 

Ftc^c.  110,     ^L  ROVER.     The   Ist  count  of  the  declaration  laid  the 

s.  59,  a  vo-      possession  of  the  goods  in  Franks  and  charged  a  conver- 

luDtary  assign-  \  .... 

mentofallhis  sion  before  JFVa;tA5  subscribed  his  petition  to  the  Insolvent 

Uireemonths'^  Court,   and  before   the   plaintiffs   became  his  assignees. 

before  ibe  im-  The  £nd  count  laid  the  possession  in  the  plaintiffs  as  as- 
prisonmeDt  of     .  r  ^i_     •       i       ^ 

the  assignor,    aignees  of  the  msolvent. 

Pleas: — 1.  Not  guilty. 

2.  That  plaintiffs  were  not  assignees. 

3.  As  to  the  Jst  count,  that  Franks  was  not  possessed. 

4.  As  to  the  same  count,  that  the  conversion  took  place 
pies,*^upon^^  before  Franks  subscribed  his  petition,  and  before  the  plain- 
parchment,  of 

ter  Tnd  of  the  ^^^  Decided  in  Hilary  Vacation  (February  1st,  1849). 

appointment 

of  assignees,  purporting  to  be  sealed  with  the  seal  of  the  Insolvent  Court,  and  to  be  cer- 
tified bv  the  deputy  of  the  provisional  assignee  as  follows : — "G.  C.  Deputy  for  the  Pro- 
visional Assignee,  in  whose  custody  such  order  is,"  are  sufficient  proor  of  such  orders, 
without  proof  of  the  appointment  of  the  deputy  either  generally  or  that  he  was  deputy 
for  the  purpose  of  making  such  copies. 


is  fraudulent 
and  void, 
though  made 
for  the  beneBt 
of  all  his  cre- 
ditors. 
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tiffs  became  assignees,  and  that  the  defendants  converted 
bj  the  leave  and  license  of  Franks. 

5.  As  to  the  same  count,  that  the  conversion  took  place 
after  Franks  had  subscribed  his  petition,  and  that  the  de- 
fendants converted  by  the  leave  and  license  of  the  plain- 
tiffs as  assignees. 

6.  As  to  the  2nd  count,  that  the  plaintiffs  as  assignees 
were  not  possessed. 

7-  As  to  the  same  count,  the  leave  and  license  of  the 
plaintiffs  as  assignees. 

Replications.  Issue  joined  on  the  Ist,  2nd,  drd,  and 
6th  pleas. 

To  the  4th  plea,  that  before  the  leave  and  license  in  that 
plea  mentioned  was  given  by  Franks,  and  within  three 
months  before  the  commencement  of  the  imprisonment  of 
Franks,  for  his  discharge  from  which  he  petitioned  the 
losolvent  Court,  to  wit,  on  the  24th  May,  1839,  by  an  in- 
denture then  made  between  Franks  of  the  one  part,  and 
the  defendant  of  the  other  part,  Franks,  voluntarily,  and 
contrary  to  the  form  of  the  statute  in  such  case  made,  con- 
veyed and  assigned  the  goods  in  the  first  count  mentioned 
to  the  defendant  upon  certain  trusts  to  and  for  the  use  and 
benefit  of  the  defendant,  then  being  a  creditor  of  Franks, 
and  of  other  persons,  creditors  of  Franks,  who  should  be- 
come parties  to  the  indenture,  and  Franks  afterwards  and 
before  the  leave  and  license  in  the  4th  plea  was  given, 
to  wit,  on  the  day  and  year  aforesaid^  voluntarily  and  con- 
trary to  the  form  of  the  statute,  delivered  and  made  over 
the  said  goods,  in  the  1st  count  mentioned,  to  the  de- 
fendant in  pursuance  of  the  indenture,  and  upon  the  trusts 
and  for  the  purposes  aforesaid,  which  indenture,  assign- 
ment, delivery.  Sec.  were  by  force  of  the  statute  fraudulent 
and  void  as  against  the  plaintiffs  as  assignees ;  and  Franks 
afterwards  and  before  he  subscribed  his  petition,  and  be- 
fore the  plaintiffs  were  assignees,  and  before  the  committing 
of  the  grievances  in  the  first  count  mentioned,  to  wit,  on 
the  day  and  year  aforesaid,  for  the  purpose  of  giving  effect 
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to  the  voluntary  fraudulent  and  illegal  indenture,  assign- 
menty  delivery.  Sec,  and  for  no  other  purpose,  gave  to  the 
defendant  the  leave  and  license  in  the  first  count  men- 
tioned. 

To  the  5th  and  7th  pleas,  de  injurill,  &c. 

Rejoinders.  As  to  the  replication  to  the  4th  plea,  that 
Franks  did  not,  for  the  purpose  in  that  replication  men- 
tioned, give  to  the  defendant  the  leave  and  license  in  the 
4th  plea  mentioned.     Issue  thereon. 

Issue  on  the  replications  to  the  5th  and  7th  pleas. 

The  cause  was  tried  before  Gurney  B.  at  the  London 
sittings  after  Michaelmas  term,  1840.  It  appeared  that  on 
the  24th  May,  IBSl^,  Franks,  the  insolvent,  who  was  then  a 
tradesman  in  embarrassed  circumstances,  by  indenture  of 
that  date,  between  Franks  of  the  first  part,  the  defendant, 
one  of  his  creditors,  of  the  second  part,  and  such  other 
creditors  of  Franks  as  should  execute  the  indenture  of  the 
third  part,  assigned  to  the  defendant  all  bis  property,  except 
leasehold,  in  trust  to  carry  on  his  trade  for  the  benefit  of 
all  his  creditors.  The  deed  was  executed  by  Franks  and 
defendant  only.  In  the  following  month  Franks  was  ar- 
rested for  debt.  Shortly  after  his  arrest  he  filed  his  pe- 
tition to  the  Insolvent  Court,  and  in  September  of  the 
same  year  the  plaintiffs  were  appointed  his  assignees. 

The  principal  question  was  whether  the  above  indenture 
of  assignment  to  the  defendant,  having  been  executed 
within  three  months  before  the  insolvent's  arrest,  was  not 
voluntary,  and  void  within  1  &  2  Fict.  c.  1 10,  s.  59(a). 


(a)  The  59th  section  is  as  fol- 
lows : — **  And  be  it  enacted,  that 
if  any  such  prisoner  shall,  before 
or  after  his  or  her  imprisonment, 
being  in  insolvent  circumstances, 
voluntarily  convey,  assign,  transfer, 
charge,  deliver,  or  make  over  any 
estate,  real  or  personal,  security  for 
money,  bond,  bill,  note,  money, 
property,  goods,  or  effects  whatso- 


ever, to  any  creditor  or  creditors, 
or  to  any  person  or  persons  in 
trust  for,  or  to  or  for  the  use,  be* 
nefit,  or  advantage  of  any  creditor 
or  creditors,  every  such  con%'ey- 
ance,  assignment,  transfer,  charge, 
delivery,  and  making  over  shall  be 
deemed,  and  is  hereby  declared 
to  be,  fraudulent  and  void,  as 
against  the    provisional   or  other 
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Conflicting  evidence  was  given  upon  the  question  whe- 
ther the  deed  was  executed  by  the  insolvent  voluntarily  or 
under  pressure  from  his  creditors.  The  learned  judge  told 
the  jury  that  he  considered  the  deed  to  be  voluntary  and 
foid,  but  left  it  to  the  jury  to  say  whether  it  was  voluntary 
or  not. 

A  question  also  arose  on  the  admissibility  of  the  evidence 
to  prove  the  vesting  order  and  the  appointment  of  the 
plaintiffs  as  assignees.  A  certified  copy  of  each  order, 
on  parchment,  was  produced,  purporting  to  be  sealed  with 
the  seal  of  the  Insolvent  Court,  and  signed  ^^  George  Clarke, 
Deputy  for  the  Provisional  Assignee,  in  whose  custody 
such  order  is."  It  was  objected  that  the  copies  were  not 
endence,  under  I  &  2  Fkt.  c.  1 10,  s.  46,  without  proof  of 
the  appointment  of  Clarke  as  deputy  for  the  provisional 
assignee,  or  proof  at  all  events  that  he  was  ''  deputy  ap- 
pointed for  that  purpose."  The  learned  judge  admitted 
the  evidence. 

The  jury  found  that  the  assignment  was  voluntary,  and 
returned  a  verdict  for  the  plaintiffs. 

A  rule  nisi  for  a  new  trial  having  been  obtained  in  the 
following  Hilary  term. 
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Plaitp  Kelly  and  Peacock  shewed  cause  (a).  The  jury 
having  found  that  the  deed  in  question  was  voluntary,  the 
Court  must  hold  it  to  be  void,  within  1  8c  2  Vict  c.  110, 
8.  59.  In  Binns  v.  l^awtey  (b),  it  was  held  that  the  assign* 
ment,  made  for  the  benefit  of  all  creditors,  but  made  with- 


Bttigpee  or  assignees  of  such  per- 
son appointed  ander  this  act :  pro- 
tided  always,  that  no  such  convey- 
ance, assignment,  transfer,  charge, 
deliTeiy,  or  making  over  shall  be 
so  deemed  fraudulent  and  void, 
unless  made  within  three  months 
before  the  commencement  of  such 
imprisonment,  or  with  the  view  or 
intention  of  the  party  so  convey- 

VOL.  II. — G.  D. 


ing,  assigning,  transferring,  charg- 
ing, delivering,  or  making  over,  or 
petitioning  the  said  Court  for  his 
discharge  from  custody  under  thia 
acL" 

(a)  Before  Patteum^  Coleridge^ 
and  Wightman  Js.  in  Hilary  term, 
1841  (Jan.  17). 

(6)  7A.&E.  869;  S.  C.  S  N. 
&  P.  88. 

S  s 
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out  pressure  from  them  and  without  anj  new  consideration, 
was  fraudulent  and  void,  within  the  7  Oeo*  4,  c.  57,  s.  32, 
which  is  in  terms  precisely  the  same  with  the  section  now 
under  consideration ;  and  this  very  deed  has  been  held  vo- 
luntary and  void  in  Thitmpson  v.  Jackson  {a).  In  Davies  v. 
Acocks(b)  the  deed  was  executed  under  pressure  from 
creditors,  and  was  therefore  held  not  voluntary,  and  the 
dicta  in  that  case  in  support  of  an  assignment,  when  made 
for  the  benefit  of  all  creditors,  are  overruled  by  the  deci- 
sion in  Binns y.  Towsey.  In  Owen  v.  Body{c)  it  was  held 
that  an  assignment  for  the  benefit  of  all  creditors,  and  au- 
thorising the  trustees  to  carry  on  the  debtor's  trade,  so  that 
the  subscribing  creditors  would  become  partners  in  the 
business  was  not  valid.  In  Knight  v.  Fergusson  (;d)  the 
assignment  was  supported  on  the  ground  that  the  assignee 
had  given  a  valuable  consideration  for  it. 

The  orders  of  the  Insolvent  Court  were  properly  proved. 
The  46th  section  of  the  1  &  2  Vict.  c.  1 10,  enacts,  '*  That 
a  copy  of  any  order  under  this  act  vesting  the  estate  and 
eflects  of  any  prisoner  in  the  provisional  assignee  of  the 
estates  and  effects  of  any  insolvent  debtors,  or  of  the  ap- 
pointment, uuder  the  provision  last  hereinbefore  contained, 
of  an  assignee  or  assignees  of  such  estate  and  effects,  such 
copy  being  made  upon  parchment,  and  purporting  to  have 
the  certificate  of  the  provisional  assignee  of  the  said  Court, 
or  his  deputy  appointed  for  that  purpose,  indorsed  thereon, 
and  to  be  sealed  with  the  seal  of  the  said  Court,  shall  in 
all  coiiirts  and  places,  and  without  further  proof,  be  recog^- 
nised  and  received  as  sufiicient  evidence  of  such  order  and 
appointment  respectively  having  been  made,  and  of  the 
title  of  the  provisional  assignee,  and  of  such  other  assignee 
or  assignees  respectively,  under  the  same.*'  By  sect  I05 
also  it  is  enacted  that  ''  a  copy  of  such  petition,  vesting 
order,  schedule,  order  of  adjudication,  and  other  orders 


(o)  4  Scott  (N.  R.),  234. 
(6)  aC,  M.  &R.461. 


(c)  5  A.&  E.  28;  5.C.  6N.  & 
M.  448. 

(d)  5  M.  &  W.  389. 


Jackson 

V. 
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and  proceedings^  purporting  to  be  signed  J[>j  the  officer  in  1849. 
whose  castody  the  same  shall  be,  or  his  deputy,  certifying 
the  same  to  be  a  true  copy,  &c.  and  purporting  to  be  sealed 
with  the  seal  of  the  said  Court,  shall  at  all  times  be  ad-  Thompson. 
mitted  in  all  courts  and  places  whatever,  as  sufficient  evi- 
dence of  the  same,  without  any  other  proof  whatever  given 
'•of  the  same."  They  referred  to  Delqfield  v.  Freeman  (a) 
and  Hou9ufield  v.  Drury  (6). 

Hoggins  contrd.  The  decision  in  Thompson  v.  Jachson{c) 
as  to  the  voluntariness  of  this  assignment  is  not  conclusive, 
for  additional  evidence  of  pressure  by  creditors  was  given 
on  the  trial  of  this  case.  (He  then  referred  to  the  evi- 
dence.) A  mere  request  of  a  creditor  without  pressure  is 
quite  sufficient  to  support  an  assignment  of  this  kind: 
Afogg  V.  Baker  {d).  The  learned  judge  who  tried  this 
cause  should  therefore  have  directed  the  jury  that  this 
assignment  was  not  voluntary.  It  is  submitted  also  that 
the  dicta,  in  Davies  v.  Acocks  (e),  that  an  assignment  is 
valid,  if  made  for  the  benefit  of  all  creditors,  ought  to  be 
supported;  and  Tindal  C.  J.  in  Thompson  v«  Jackson (c), 
does  not  treat  those  dicta  as  overruled  by  Binns  v.  Tow- 

With  regard  to  the  evidence,  proof  should  have  been 
given  that  the  person  who  certified  the  copies  was  deputy 
of  the  provisional  assignee,  for  the  statute  says  that  copies 
made  by  the  deputy  appointed  for  that  purpose,  and  pro- 
perly sealed,  shall  be  evidence  without  further  proof.  This 
does  not  imply  that  the  mere  statement  in  the  copies  them- 
selves that  they  were  made  by  the  deputy  is  to  dispense 
with  proof  that  the  person  who  made  them  was  such  de- 
puty. 

Cur.  adv.  vult. 

(a)  6  BiD&  S94.  (</)  4  M.  &  W.  348 

(6)  11  A.  &  £.  98.  (e)  9  C,  M.  &  R.  461. 

(c)  4  Scott  (N.  R.),  934.  (/)  7  A.  &  E.  869;  S.  C,  3  N. 

&  P.  88. 
S  S  ^ 
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Lord  Den  MAN  C.J.  delivered  the  judgment  of  the  Court 
as  follows: — ^The  question  in  this  case  was,  whether  an 
assignment  of  all  his  effects,  made  by  Franks  to  the  defend- 
ant for  the  benefit  of  all  his  creditors,  was  fraudulent  and 
void  as  against  his  assignees  under  the  Insolvent  Act,  1  & 
£  Vict.  c.  1 10,  8.  59i  as  being  voluntary  and  made  within 
three  months  before  his  4mprisonment.  The  question  of^* 
fact  as  to  the  deed  being  voluntary  was  left  to  the  jury  by 
the  learned  judge,  with  a  strong  intimation  of  his  opinion 
indeed,  but  still  leaving  it  to  them  to  determine.  They 
have  found  that  it  was  voluntary,  and  we  are  satisfied  with 
that  finding. 

It  was  however  contended  on  the  argument,  that  no 
assignment  for  the  benefit  of  all  creditors  could  be  within 
the  59th  section  of  the  1  &  2  f^ict.  c  1 10,  which  contains 
the  same  words  as  section  32  of  7  Geo.  4,  c.  57,  the  former 
Insolvent  Act.  This  argument  was  founded  on  what  fell 
from  some  of  the  judges  in  the  case  of  Davies  v.  Jcocks{a). 
But  in  Bitms  v.  Towsey  (6)  it  was  expressly  held  that  such 
an  assignment  may  be  within  that  section.  The  other  cases 
cited  at  the  bar,  in  which  such  assignments  were  held  good, 
particularhf  the  case  of  Knight  v.  Fergusson  (c),  are  distiu- 
guishable  from  the  present,  having  either  been  obtained  by 
the  pressure  of  creditors,  or  for  some  new  and  valuable 
consideration,  and  so  not  voluntary. 

We  find  also  that  this  very  deed,  has  been  held  to  be 
fraudulent  and  void,  within  the  meaning  of  the  act  above 
referred  to,  by  the  Court  of  Common  Pleas. 

Another  objection  was  made  at  the  trial,  and  on  the 
argument,  as  to  the  proof  of  the  vesting  order,  and  the  ap- 
pointment of  the  plaintiffs  as  assignees.  Certified  copies 
of  each,  on  parchment,  were  produced,  purporting  to  be 
sealed  with  the  seal  of  the  Court,  and  to  be  signed  "  George 
Clarke,  Deputy  for  Provisional  Assignee,  in  whose  custody 
such  order  is."     Sections  46  and  105  were  referred  to,  and 


(a)  8C.,  M.&R.  461. 


(c)  5  M.  &  W.  389. 


(6)  7  A.  &  £.  869;  &  C.  3  N.  &  P.  88. 
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a  was  contended  that  the  appointment  of  the  deputy  ought        184S. 

to  be  proved,  or  at  all  events  that  it  should  be  stated  that 

"^  .  .  Jackson 

be  was  deputy  appointed  for  that  purpose^  that  is,  for  the  v. 

purpose  of  making  out  such  certificate.  We  are  of  opinion  Thompsom. 
that  there  is  nothing  in  this  objection ;  that  the  act  of  par- 
liament authorises  the  officer,  in  whose  custody  the  docu- 
ment is,  to  certify  by  his  deputy,  and  makes  the  certificate, 
purporting  to  be  signed  by  the  deputy,  sufficient  without 
further  proof.  The  rule  for  a  new  trial  must  therefore  be 
discharged. 
D.  Rule  discharged. 


The  Queen  v.  The  Mayor,  Aldermen  and  Burgesses  of 

Norwich.  Wednesday, 

^  May  85<A. 

HELLY,  in  Hilary  term  last,  obtained  a  rule  calling  upon  The  town  clerk 

the  defendants  to  shew  cause  why  a  mandamus  should  not  i!^tai»acted 

issue  commanding  them  to  execute  a  compensation  bond,  the  legal  basi- 

conditioned  for  the  payment  to  Mr.  Beckwith  of  an  annuity  ^"{jon  as  ^ 

of  469/.  12s.  9d.  (together  with  all  arrears  thereof  due)  for  charity  trus- 

tees*     He  and 
the  loss  of  the  salaries,  fees  and  emoluments,  profits  and  (jj,  predeces- 

perquisites  of  the  several  offices  of  town  clerk,  clerk  to  the  ?®™  "'  ^^^^ 
...  had  usually 

visitors  of  lunatic  houses,  and  clerk  of  the  peace  of  the  city  transacted 

and  borough  of  Norwich,  and  of  the  business  connected  with  ""^n^^enfaf 

the  several  charities  lately  under  the  management  of  the  to  their  office. 

corporation  of  the  city  and  borough.  ofsVel^!*? 

Mr.  Beckwith  in  1834  was  appointed  common  or  town  c.76,  he  was 

clerk,  and  also  clerk  of  the  peace  for  the  city  and  county  the  office  of 

of   Norwich,  to  hold  during  good   behaviour.     He  also  to^n  clerk, 

held  the  office  of  clerk  to  the  visitors  of  houses  for  the  re-  quemlv  the 

new  charity 
trustees  appointed  under  sect.  71,  also  removed  him  from  their  employment.  The  town 
council  having  awarded  him  compensation  for  the  loss  of  his  office  of  town  clerk,  but 
having  refused  compensation  for  the  loss  of  his  employment  by  the  trustees,  be  appealed, 
to  the  Lords  of  the  Treasury,  who  awarded  him  compensation  for  such  employment  also. 
Held,  that  the  Lords  of  the  Treasury  had  jurisdiction  to  award  such  compensation, 
because  the  transaction  of  the  charity  business  formed  part  of  the  incidental  profits  of 
the  office  of  town  clerk,  and  the  Lords  therefore  had  enteitained  a  question  of  amount 
only,  and  not  a  question  whether  the  loss  of  any  distinct  office  was  a  proper  subject  of 
compensation. 
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ception  of  lunatics,  as  attached  to  the  offices  of  towo  clerk 
and  clerk  of  the  peace.  It  was  also  part  of  his  duty  as 
town  clerk,  and  had  been  part  of  the  duty  of  his  prede- 
cessors, to  act  as  the  attorney  and  solicitor  for  the  cor- 
poration of  Norwich,  and  to  transact  all  the  legal  and 
professional  business  of  the  corporatioui  and  of  the  several 
charities  under  their  management,  and  the  legal  and  pro- 
fessional business  relating  to  the  estates  belonging  to  the 
corporation,  and  the  estates  vested  in  such  corporation 
for  the  benefit,  of  the  said  charities;  and  he  and  his  pre- 
decessors in  the  office  of  town  clerk  were  entitled  to  and 
received  the  perquisites,  profits  and  emoluments  accruing 
from  the  transaction  of  such  business. 

On  the  1st  of  January,  1836,  the  council  removed  him 
from  the  office  of  town  clerk,  under  the  provisions  of  the 
5  &  6  Will.  4,  c.  76 ;  and  in  pursuance  of  the  provisions 
of  that  act  he  also  ceased  to  be  clerk  of  the  peace  for  the 
city  and  county  of  Norwich  on  the  1st  of  May,  1836. 

Mr.  Beckwith,  however,  was  stiN  employed  to  transact 
the  business  of  the  borough  charities  by  the  members  of 
the  old  corporation,  who  continued  to  be  trustees  of  the 
charities  for  some  time  after  the  passing  of  the  act,  under 
sect.  71  ;  but  on  the  27th  of  March,  1837,  the  Lord  Chan- 
cellor appointed  new  trustees,  who  removed  Mr.  Beckwith 
from  this  employment. 

On  the  25th  of  May,  1836,  Mr.  Beckwith  sent  in  his 
claim  for  composition  to  the  town  council.  His  claim  was 
divided  into  four  heads,  viz.  for  loss  of  salary  and  fees  as 
town  clerk,  and  of  the  profits  of  the  professional  business 
done  by  him  in  consequence  of  his  holding  that  office  ; 
loss  of  fees  and  profits  as  clerk  of  the  peace ;  as  clerk  to 
the  visitors  of  lunatic  houses ;  and  for  loss  of  the  business 
connected  with  the  charities. 

Mr.  Beckwith  included  the  emoluments  arising  from  the 
professional  business  connected  with  the  charities,  although 
at  the  time  of  sending  in  his  claim  he  was  still  in  the 
employment  of  the  charity  trustees,  because  the  business 
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transacted  by  him   before  the  passing  of  the  act  was  at-        1842 

tacbed  to  bis  office  of  town  clerk,  and  therefore*  although    ^J""^ 

®       Tbe  Queen 
be  was  8ti]l  employed   by  the  trustees  after  his  removal  v. 

from  the  office  of  town  clerk,  he  considered  his  employ-     f^Q^j^^ 

ment  a  new  employment,  held  during  pleasure  only*  and 

because,   under  the  circumstances  then  existing,  no  leases 

could   be  granted  by  the  trustees*  and  the  emoluments  of 

ibat  business  were  much  diminished. 

On  the  18th  of  November*  1836*  the  town  council  re- 
solved that  Mr.  Beckwith  was  entitled  to  compensation  in 
respect  of  each  bead  of  his  claim,  except  the  bead  relative 
to  the  business  of  the  charities,  and  they  awarded  him  an 
aoDuity  of  365Z.  They  refused  him  compensation  for  the 
loss  of  the  business  of  the  charities,  on  the  ground  that  he 
had  been  re-appointed  by  the  charity  trustees  after  his 
removal  from  the  office  of  town  clerk. 

Mr.  Seckwith  subsequently  to  his  removal  from  the  em- 
ployment of  the  charity  trustees  renewed  his  claim*  but 
without  effect.  He  then  memorialised  the  Liords  of  the 
Treasury^  who  held  him  entitled  to  compensation  on  all  the 
heads  of  his  claim,  and  awarded  him  compensation  as  fol- 
lows ; — 

As  town  clerk,  and  clerk  to  the  visitors      <£.      s.      d. 
of  lunatic  houses,  and  for  professional 
businetts  performed  for  the  corpora- 
tion* for  loss  of  salary,  fees  and  emo- 
luments            *     .     .     .       174  1£    3 

As  clerk  of  the  peace*  for  the  loss  of 
fees  and  emoluments £11     0    2 

For  the  loss  of  the  fees  and  emoluments 
for  professional  business  connected 
with  the  charity  estates 84    0     4 

Amounting  altogether  to  the  annuity 
mentioned  in  the  rule 469  1^    9 
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184«.  Sir  W.   W,  Follett   S.  G.    and    fV.   H.  Watson  now 

Th   Queen    **^®^®^  c*"'®-     The  Lords  of  the  Treasury  have  no  juris- 
V.  diction  except  as   to  the  amount  of  compensation ;  they 

Norwich.^  cannot  take  upon  themselves  to  say  whether  an  office  or 
employment  is  the  subject  of  compensation  within  5  &  6 
WiU.  4,  c.  76, 8. 66  :  Reg.  v.  The  Corporation  of  Poole  (a) ; 
Rex  V.  The  Mayor,  6;c.  of  Bridgewater  (6).  In  the  present 
case  the  Lords  of  the  Treasury  have  assumed  to  decide  that 
the  claimant  was  entitled  to  compensation  for  his  loss  of 
employment  as  clerk  and  solicitor  to  the  Norwich  charities. 
If  it  were  necessary,  it  might  be  clearly  shewn  that^  even  if 
the  Lords  had  jurisdiction^  their  conclusion  is  wrong.  The 
employment  in  question  was  in  no  way  incident  to  that  of 
town  clerk,  nor  was  it  even  an  office.  It  is  only  the  fees, 
&c.  of  **  office"  that  can  be  made  the  subject  of  compen* 
sation  within  the  66th  section. 

Sir  jP.  Pollock  A.  6.  and  Kelly  conUtL  The  compen- 
sation in  dispute  is  not  claimed  in  respect  of  any  distinct 
office,  nor  have  the  Lords  of  the  Treasury  treated  Mr.Beck- 
wiih*s  employment  by  the  charity  trustees  as  an  office. 
That  employment  was  a  mere  incident  to  the  office  of  town 
clerk,  and  so  it  has  been  treated  by  the  Lords,  although  they 
have,  for  the  sake  of  clearness,  made  a  separate  minute  of 
its  emoluments.  If  the  claimant  bad  been  still  town  clerk, 
he  could  not  have  made  the  present  claim.  The  66th  sec- 
tion has  always  received  a  liberal  construction,  and  includes 
not  merely  the  strict  fees  of  office,  but  all  its  collateral  ad- 
vantages. The  Lords,  with  reference  to  those  advantages 
incidental  to  the  office  of  town  clerk,  have  awarded  a  larger 
sum  than  the  council  was  willing  to  pay,  and  have  decided 
upon  a  question  of  amount  and  nothing  more.  Rex  v. 
The  Mayor,  S^c.  of  Bridgewater  (b)  is  a  decisive  case  in  fa- 

(a)  7  A.  &  E.  730;  S.  C.  3  N.  (6)  6  A.  &  E.  339;  5.  C.  1  N. 

&P.  119.  &P.466. 
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vour  of  the  claimant.     They  then  referred  to  Reg,  v.  The 

Mayor,  *c.  ofNorv^ick  («).  ^  ^^^^^ 

O^Malley,  on  the  same  side,  was  not  heard.  Mayor,  &c.  of 


Norwich. 


Lord  DfiNMAN  C.  J. — ^This  case  is  substantially  within 
Ihe  authority  of  Rex  v.  The  Mayor,  Ifc.  of  Bridgewater  (6). 
The  Lords  of  the  Treasury  had  jurisdiction,  if  the  question 
before  them  was  one  of  amount  only,  and  I  think  it  was 

80. 

Pattbson  J. — ^This  is  within  the  Bridgewater  case,  and 
differs  from  the  Pook  case.  In  the  Poole  case  the  officer 
was  appointed  and  was  also  removable  at  pleasure  under 
a  local  act.  The  Municipal  Corporation  Act  devolved 
the  administration  of  that  local  act  upon  the  council  of  the 
borough,  and  the  officer,  therefore,  who  was  removed  by 
the  council,  was  removed  under  the  provisions  of  the  local 
act,  and  not  of  the  Municipal  Corporation  Act ;  he  might 
have  been  removed  at  any  time,  whether  the  Municipal 
Corporation  Act  had  passed  or  not  But  in  the  present 
case,  if  that  act  had  not  passed,  Mr.  Beckwith  would  in  all 
probability  have  continued  to  transact  the  business  of  the 
charities.  It  arises  from  the  Municipal  Act  itself  that  the 
charity  trustees  are  separated  from  the  corporation,  and 
the  consequence  has  been  that  Mr.  Beckwith  has  lost  an 
employment  which  was  part  of  the  usual  profits  of  bis 
office  of  town  clerk. 

Williams  J. — As  we  have  always  given  a  liberal  con- 
struction to  the  66th  section,  it  is  not  far-fetched  or  un- 
reasonable to  say  that  it  is  by  bis  removal  from  his  office 
of  town  clerk,  under  the  Municipal  Corporation  Act,  that 
Mr.  Beckwith  has  lost  his  customary  emoluments  as  soli- 
citor to  the  charity  trustees. 

(tt)  8  A.  &  £.  633.  (b)  6  A.  &  £.  339 ;  5.  C.  1  N.  &  P.  466. 
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Coleridge  J. — At  first  I  was  of  a  different  opinion, 
but  I  now  think  the  question  before  the  Lords  of  the  Trea- 
sury was   one  of  amount   merely.     Suppose  the   charity 

Mayor,  &c.  of  clauses  in  the  act  to  be  omitted,  then  it  will  be  evident  that 
Norwich.  ' 

Mr.  Beckwith  was  removed  under  the  66th  section  from 

his  office  of  town  clerk  such  as  it  was  before  the  passing  of 
the  act.  Then  consider  the  case  with  reference  to  the 
charity  clauses.  It  is  evident  that  the  effect  of  those  clauses 
has  been  to  change  the  office  of  town  clerk.  The  profits 
of  that  office  are  no  longer  what  they  were,  for  it  is  a  mat- 
ter of  accident  now  whether  the  charity  trustees  employ 
the  town  clerk  or  not.  If  Mr.  Beckwith  had  been  re- 
appointed town  clerk,  he  might  not  have  been  continued  in 
the  employment  of  the  trustees,  and  he  would  then  have 
had  a  claim  for  compensation  for  the  loss  of  part  of  bis 
profits  of  office ;  though  the  office  to  which  he  had  been 
so  re-appointed  would  have  borne  the  same  name  as  for- 
merly, the  profits  of  it  would  have  been  diminished.  On 
the  other  hand,  suppose  him  not  to  be  re-appointed  town 
clerk,  but  to  be  employed  by  the  trustees  on  the  same 
footing  a^ before,  then  the  Lords  of  the  Treasury  would  have 
had  a  rigKt  to  say  that,  though  he  was  entitled  to  compen- 
sation for  the  loss  of  his  office  of  town  clerk,  he  had  been 
continued  in  one  of  his  incidental  employments,  and  there- 
fore, that  his  amount  of  compensation  as  a  removed  town 
clerk  would  be  reduced.  lu  either  case  it  would  be  the 
amount  of  his  compensation  that  would  come  before  them 
and  with  respect  to  one  and  the  same  office. 

Rule  absolute  (a). 

(a)  It  was  intimated  daring  the  the  question  settled  on  the  role 
argument  that,  as  no  facts  were  in  without  proceeding  farther,  if  the 
dispute,  the  parties  desired  to  have      rule  should  be  made  absolote. 

D. 
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Atkinson  v.  Raleigh  and  others  (a). 

CASE«  for  having  falsely   and  maliciously,  and  without  j^  ^^  action 

reasouable  or  probable  cause,  caused  and  procured  to  be  on  ihe  case 

issued  and  granted  a  certain  fiat  in  bankruptcy  against  the  ^^^i   ^^^' 

plaintiff.  ^  <>"'  »  fi*'  *" 

Plea,  not  guilty.    Issue  thereon.  the  usual  alle- 

The  declaration,  after  the  other  necessary  allegations,  ^a^^on  >"}  the 

proceeded  thus  : — '*  That  such  proceedings  were  thereupon  as  to  the  an- 

had,that  afterwards,  to  wit,&c.  it  was  duly  ordered,  accord-  Saf*|)f„^oVput 

iog  to  law  and  justice  in  that  behalf,  to  wit,  by  the  Court  in  issue  by  the 

of  Review,  then  having  competent  power  and  authority  in  guluy.  °°^ 

that  behalf,  that  the  said  fiat  should  be  and  the  same  then     Quare,vfhe- 

ther  under  1 
was  rescinied  and  annulled,  and  the  proceednigs  on  the  said  &  2  y^nu,  4, 

fiat  were  thereupon  then  wholly  ended  and  determined."      ^  ^rt'*f^Ri»- 
At  the  trial  before  Erskine  J.  at  the  Exeter  spring  assizes,  view  has  con- 
1841,  a  question  arose  upon  the  evidence,  given  on  behalf  rit^with  ithe°" 
of  the  plaintiff,  to.  shew  that  the  proceedings  on  the  fiat  Lord  Chancel- 
bad  been  determined,  as  alleged  in  the  declaration.     The  ^  gat. 

plaintiff  put  in  evidence  an  oflSce  copy  order  obtained  from    Adeclaration 

•  i'  •  ^^j.  njaiicioos- 

ihe  Lord  Chancellor's  secretary  of  bankrupts.     This  order  \y  ^aing  out 

recited  an  order  of  the  Court  of  Review  that  the  fiat  should  *  ^^\  alleged 

"  that  It  was 

be  annulled,  "  if  the  Lord  Chancellor  should  think  fit,"  and  duly  ordered, 
then  contained  the  Lord  Chancellor's  approval  and  confirma-  (^u^t  of  Re-^ 

tion  of  the  order  so  recited.     It  was  objected  that  this  view,  then 

havins  cods— 
evidence  did  not  support  the  allegation  that  the  fiat  was  petent  power 

rescinded  by  the  Court  of  Review,  and  a  nonsuit  was  ap-  and  authority 
1-    1  r  n^         1  •     •!*•     I  1-1  "^     m  that  behalf, 

plied  for.      i  he  plaintiff  then  applied  to  the  learned  judge  that  the  said 

to  amend.     The  learned  judge  referred  the  question  of  and*thc"sa™ 

was  then  re- 
(a)  Decided  in  Easter  term  last  (April  QQ.)  scinded  and 

annulled,  and 
the  proceedings  on  the  said  fiat  were  thereupon  wholly  ended  and  determined." 

Beldf  after  verdict,  that  the  declaration  was  good,  as,  even  if  no  one  dut  the  Chancellor 
could  annul  the  fiat,  evidence  that  it  was  annulled  by  him  would  have  supported  the 
general  concluding  allegation^  **  that  the  proceedings  were  ended,"  which  was  inde- 
pendent of  the  preceding  allegation  as  to  the  Court  of  Review. 

Chuarff  whether  a  judge  at  the  trial  can,  in  case  of  variance,  make  an  amendment, 
which  will  have  the  efiect  of  defeating  a  motion  in  arrest  of  judgment,  or  for  judgment 
noQ  obstante  veredicto. 
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1849.        amendment  to  the  Courts  saying  that  if  the  Court  should 

.  be  of  opinion  that  the  objection  was  good,  and  could  be  re- 

V,  moved  by  amendment,  and  that  he  ought  to  have  amended, 

ALEiGH.      ^1^^^  ^Y^^  amendment  was  to  be  taken  to  have  been  made  at 

the  trial.     The  case  went  to  the  jury,  and  the  plaintiff  had 

a  verdict,  subject  to  a  motion  to  enter  a  nonsuit. 

A  rule  nisi  for  a  nqyuit  having  been  obtained  accord- 
ingly in  the  following  Easter  term,  and  also  a  rule  to  arrest 
the  judgment,  on  the  ground  that  the  declaration  did  not 
allege  that  the  fiat  had  been  rescinded  by  the  Lord  Chan- 
cellor, who  was  the  only  competent  authority. 

Erie  and  Barstow  now  shewed  cause.  The  rule  for  a 
nonsuit  on  the  ground  that  the  mode  of  annulling  the  fiat,  as 
proved,  did  not  correspond  with  the  mode  of  annulling  it, 
as  stated  in  the  declaration,  must  be  discharged,  for  the 
plea  of  not  guilty  puts  nothing  in  issue  but  the  wrongful 
act,  which  is  the  maliciously  suing  out  of  the  fiat.  lo 
Drummond  v.  Pigou  (a),  which  was  an  action  for  malici- 
ously proceeding  to  outlawry,  it  was  held  that  the  general 
issue  put  in  issue  nothing  but  the  existence  of  reasonable 
and  probable  cause,  and  not  the  reversal  of  the  outlawry. 
In  Watkin$  v.  Lee  (6),  an  action  on  the  case  for  malicious 
arrest,  the  declaration  averred  that  the  defendant  did  not 
prosecute  his  suit,  but  voluntarily  suffered  the  same  to  be 
discontinued  for  want  of  prosecution  thereof:  and  it  was  held 
that  the  averment  of  the  discontinuance  of  the  suit  was  a 
material  allegation,  and  that  the  plea  of  not  guilty  admitted 
the  discontinuance.  [Lord  Denman  C.  J.  We  think  the 
annulling  of  the  fiat  was  not  in  issue.] 

2.  The  declaration  is  good.  Under  the  Bankruptcy 
Act,  the  1  &  2  Will.  4,  c.  o6,  s.  2,  the  Court  of  Review 
has  concurrent  jurisdiction  with  the  Lord  Chancellor  to 
annul  fiats.     It  may  be  said  that  the  19th  section  of  the 

(a)  2  Biiig.  N.  C.  114;  S,  C.  2  (6)  5  M.  &  W.  270. 

Scott,  228. 
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abote  act  confers  jurisdiction  for  this  purpose  on  the  Lord         1842. 
Chancellor  only,  but  the  same  jurisdiction  is  conferred  on      ^'^^'^^^ 
the  Court  of  Review  by  the  very  general  provisions  of  the  p, 

2d  section,  and  in  Ex  parte  Brittain  {a)  the  Lord  Chancellor  Raleigh. 
himself  clearly  intimated  his  opinion  that  the  jurisdiction 
was  concurrent.  Even,  however,  if  the  Court  of  Review 
had  BO  jurisdiction,  the  declaration  is  not  bad;  for  the 
allegation  that  the  Court  of  Review  ordered  the  annulling 
of  the  fiat  is  made  under  a  videlicet,  and  the  general  alle- 
gation at  the  end  of  the  declaration,  "  that  the  proceedings 
00  the  said  fiat -were  thereupon  then  wholly  ended  and  de- 
termined,'*  is  sufficient  after  verdict. 

Bompas  Serjt.  and  C.  Saunders  contri.  It  was  neces- 
sary that  the  declaration  should  state  that  the  fiat  had  been 
annulled  by  competent  authority :  and  the  fiat  could  not 
be  annulled  by  any  other  authority  than  that  of  the  lord 
chancellor.  The  declaration,  therefore,  is  at  present  de- 
fective, and  the  Court  will  not  allow  such  an  amendment 
as  will  make  a  bad  declaration  good.  [Patteson  J.  The 
amendment  might  certainly  have  been  made  on  summons 
before  trial.]  Before  trial  a  judge  may  make  new  issues 
and  allow  the  pleadings  to  be  altered  at  his  discretion,  but 
his  authority  at  the  trial  is  defined  by  statute.  In  Whit- 
worth  V.  Hall  (6)  it  was  held  that  in  an  action  for  malici- 
ously suing  out  a  commission  of  bankrupt  it  must  be- 
averred  and  proved  that  the  commission  was  superseded 
before  the  commencement  of  the  action,  and  that,  if  this 
fact  be  not  proved,  the  plaintiff  ought  to  be  nonsuited, 
though  the  fact  is  not  averred  in  the  declaration.  So  in 
fVebb  v.  Hill  (c),  in  a  declaration  for  malicious  arrest,  it 
was  alleged  that  the  defendants  did  not  prosecute  their 
suit,  but  therein  failed,  and  thereupon  it  was  considered 
that  they  should  take  nothing,  8cc.  and  the  plaintiff  go 
thereof  without  day  '^  prout  patet  per  recordum."     It  was 

(fl)  S  Mont.  &  Ayr.  S95.  (c)  8  C.  &  P.  485 

{b)  3  B.  &  Ad.  695. 
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1849.  held  that  this  allegation  was  not  proved  by  the  production  of 
a  rule  to  discontinue  on  the  payment  of  costs,  and  the  proof 
of  payment  of  such  costs,  and  also  that  the  Court  could  not 
reject  the  allegation  of  the  judgment  of  non  pros,  as,  with- 
out that,  it  would  not  be  shewn  how  the  suit  was  termi- 
nated, and  that  the  variance  was  not  amendable  under  the 
9  Geo,  4(a), 

There  are  two  reasons  why  the  Court  will  not  amend  in 
this  case ;  first,  the  allegation  in  question  was  most  ma- 
terial to  the  merits^  and,  secondly*  the  amendment  of  it  will 
defeat  the  rule  for  arresting  judgment.  {^Wighiman  J. 
Suppose  the  declaration  had  alleged  generally  "  that  the 
fiat  was  annulled*'  without  more.]  It  would  be  bad  in 
arrest  of  judgment.  {^Wighiman  J .  It  seems  from  1  fVm$. 
Saund.  228  a.  n.  (1),  that  even  the  want  of  such  an  aver- 
ment altogether  is  cured  after  verdict.] 

Lord  Den  MAN  C.  J. — In  the  first  place«  it  is  clear  from 
Drummond  v.  Pigou  (6),  that  the  allegation  in  the  declara- 
tion as  to  the  end  and  determination  of  the  proceedings  in 
bankruptcy  was  not  in  issue  under  the  plea  of  not  guilty. 
The  manner  of  their  determination*  therefore,  whether  by 
the  Court  of  Review  or  the  Lord  Chancellor,  becomes  im- 
material, and  the  ground  of  nonsuit  fails.  But  the  ques- 
tion remains  whether  the  allegation  itself  is  so  defective  as 
that  judgment  ought  to  be  arrested.  It  is  said  that  the 
decUration  alleges  the  proceedings  under  the  fiat  were 
ended  by  the  Court  of  Review ;  that  the  Court  of  Review 
had  no  authority  to  end  them*  and  that  the  Lord  Chancellor 
only  had  such  authority.  If  the  proceedings  could  be  ended 
by  no  authority  than  that  of  the  Lord  Chancellor,  the  con- 
cluding averment  as  to  the  determination  of  them  is  so 
general  that  proof  that  the  Lord  Chancellor  determined  them 
would  support  the  averment.  If  that  be  so,  the  declara- 
tion  at  this  stage  is  good  enough.     What  is  said  in  the 

(a)  lUg:^.  Heami  (9  C.  &  P.  (6)  2  Bmg.  N.  C.  iU;  S.  C.  2 
786)  was  also  cited.  Scott,  S28. 
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former  part  of  the  deckiratioD  as  to  the  Court  of  Review 
is  hid  under  a  videlicet,  and  it  is  not  said  that  the  proceed- 
ings were  determined  by  any  thing  done  in  that  Court,  but 
the  concluding  averment,  *'  and  the  proceedings  upon  the 
said  fiat  were  thereupon  then  wholly  ended  and  deter- 
mined/' is  a  separate  averment. 

As  I  think  the  declaration  is  not  bad  in  arrest  of  judg- 
ment, it  is  not  necessary  to  consider  whether  it  would  be 
right  to  make  such  an  amendment  as  would  have  the  effect 
of  curing  a  bad  declaration.  If  the  question  arose,  it  might 
require  serious  consideration  whether  our  power  of  amend- 
ment could  be  carried  to  that  extent. 
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Atkinson 

v. 
Raleigh. 


Pattbson  J. — The  case  cited  shews  that  the  allegation 
as  to  the  determination  of  the  proceedings  was  not  in  issue. 
Whether,  therefore,  the  evidence  did  or  did  not  tally  with 
the  record  is  of  no  consequence.  If  the  question  had 
arisen,  it  would  require  great  consideration  whether  a  de- 
claration should  be  amended  in  such  a  way  as  to  defeat  a 
motion  in  arrest  of  judgment,  as  the  object  of  the  provi- 
noBs  for  amendment  appears  to  have  been  to  save  a  non- 
suit. 

With  regard  to  arresting  the  judgment,  I  think  the 
allegation  as  to  the  mode  of  determining  the  proceedings 
may  be  rejected  after  verdict.  Suppose  then  the  declara* 
tion  to  have  alleged  nothing  more  than  that  the  proceedings 
were  ended,  surely  evidence  that  the  proceedings  were 
ended  by  the  Lord  Chancellor  would  have  supported  the 
declaration.  It  can  be  no  objection*  therefore,  in  arrest 
of  judgment,  even  if  the  Court  of  Review  had  no  power 
to  end  the  proceedings,  that,  in  addition  to  the  general 
allegation  that  the  proceedings  were  ended,  without  saying 
how,  there  is  also  an  erroneous  allegation  that  they  were 
ended  by  the  Court  of  Review. 


Williams  J. — The  general  issue  put  nothing  in  issue 
but  the  gravamen,  which  was  the  maliciously  suing  out  the 
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1849.  fiat,  and  the  inducement  is  admitted.  What  was  said  by 
Alderson  B.  in  Heming  v.  Power  {a),  with  reference  to  a 
similar  objection,  may  also  be  applied  here,  **  if  the  averment 
was  material  it  was  admitted  by  the  pleadings ;  if  it  was 
immaterial,  it  was  not  necessary  to  be  proved/' 

I  think  the  allegation  as  to  the  determination  of  the  pro- 
ceedings is  sufficient  after  verdict. 

WiGHTMAN  J.  — 1  am  of  the  same  opinion  on  both 
points.  Since  the  new  rules  the  general  issue  puts  nothing 
in  issue  but  the  wrongful  act,  which  was  the  maliciously 
suing  out  of  the  fiat,  and  Drumnumd  v.  Pigou(b)  has 
decided  the  point. 

As  to  the  sufficiency  of  the  declaration  after  verdict,  the 
declaration  does  not  tie  the  plaintifi^  down  to  the  statement 
that  the  Court  of  Review  determined  the  proceedings,  for 
there  is  another  statement  '^  that  the  proceedings  were 
determined,"  which  is  altogether  independent  of  what  is 
said  respecting  the  Court  of  Review;  the  declaration,  after 
alleging  the  order  of  the  Court  of  Review,  does  not  say 
that  the  proceedings  were  determined  **  thereby."  The 
sufficiency  of  a  general  allegation  of  this  kind  is  pointed 
out  by  Wood  B.  in  Gadd  v.  Bennett  (c).  It  appears  also 
from  the  passage  in  1  Wms.  Sound,  that,  after  verdict,  the 
declaration  would  have  been  sufficient,  even  if  the  general 
allegation  had  been  omitted  altogether. 

D.  Rule  discharged. 

(a)  11  Law  J.  (N.  S.)  Excheq.  333.  (c)  5  Price,  540. 

(6)  2  Bing.  N.  C.  lU ;  S.C,  2  Scott,  928. 
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1842. 

S1LVEB8IDBS  V.  The  Queen.  Monday, 

June  6th. 

At  the  quarter  sessions  held  in  April  last  for  the  borough  1-  -A.n  indict- 

of  Portsmouth,  the  plaintiff  in  error  pleaded  guilty  to  the  the  39  &  40 

following  indictment :  ^u^'^  h  ^^' 

The  first  count  alleged   that  Silversides,  on  the  \9th  ^.^  on  the 

January,  1842,  with  force  and  arms,  at,  &c.,  unlawfully,  ^%^ll^ 

willingly  and  knowingly  had  in  the  custody,  possession  and  not  bciog  a 

keeping  of  him  the  said  Silversides,  certain  naval  stores,  ^,  h^j  jj^ 

marked  with  the  mark  usually  used  to  and  marked  upon  ^^^  possession 
,    ,.,  ,  i.  T     1      1      ^  1       .  certain  naval 

such  like  naval  stores  of  our  L«ady  the  Queen,  that  is  to  stores  :-— 

wy*  19  lbs.  weight  of  copper  spike  nails,  each  of  the  said  ^^^^fl^a'the 

spike  nails  being  marked  with  the  broad  arrow  and  being  plied  to  the 

new,  he  the  said  Silversides  not  being  a  contractor  with  the  j,^was^"ot  a 

principal  officers  or  Commissioners  of  our  said  Lady  the  contractor,  as 

Qaeen,  of  the  navy,  ordnance  or  victuallers,  for  the  use  of  allegation  that 

our  said  Lady  the  Queen,  or  employed  by  any  contractor  ^^  ^.°^  P?*" 
•  L     1^  -     .     ,     ^  ^  '    '  r  'M  »«88ion  of  the 

with  the  principal  officers  or  Commissioners  of  our  said  stores,  and 

Lady  the  Queen,  of  the  navy,  ordnance  or  victuallers,  for  [J'^^g'^J^^^®* 

the  use  of  our  said  Lady  the  Queen,  and  not  being  a  con-  ciently averred 

tractor  with  the  Commissioners  for  executing  the  office  of  „qj  ^  contrac- 

Lord  High  Admiral  of  the  United  Kingdom  of  Great  Bri-  tor  at  the  time 

tain  and  Ireland,  for  the  use  of  our  said  Lady  the  Queen,  session. 

or  employed  by  any  contractor  with  the  Commissioners  for  ^  ^-  "^^  ^^"^ 

r    J  J       -f  .        *        .  f®°*^  charged 

executing  the  office  of  Lord  High  Admiral  aforesaid,  for  in  this  indict- 

the  use  of  our  said  Lady  the  Queen,  to  make  any  stores  of  ™*"ishay^' 

war  or  naval  stores  whatsoever,  to  the  diminution  of  the  with  hard 

naval  stores  of  our  said  Lady  the  Queen,  against  the  form   ^  3  where  a 

of  the  statute  in  such  case  made  and  provided,  and  against  person  has 

been  errone- 

the  peace,  &c.  ously  sen- 

Second  count:  that  the  said  Silversides,  on  the  said  19th  !^"*'!^?'^^"f'" 

ter  sessions  to 

day  of  January,  1842,  with  force  and  arms,  at,  8cc.,  unlaw-  imprisonment 

fully  did  conceal  certain  other  naval  stores,  marked  with  ^^^^  "jJi^  *" 

the  mark  usually  used  to  and  marked  upon  such  like  naval  Ck>urt,  after 

reversmg  the 

judgment,  in 

error,  has  no  alternative  but  to  discharge  the  prisoner. 

VOL.  II. — G.  D.  T  T 
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1842.         Stores  of  our  said  Lady  the  Queen,  that  is  to  say,  19  lbs. 

„  "'^^^''^^       weight  of  other  copper  spike  nails,  each  of  the  last  men- 

•0,  tioned  spike  nails  being  marked  with  the  broad  arrow,  and 

The  Queen,    being  new,  to  the  diminution  of  the  naval  stores,  8lc.  (as  in 

the  first  court.)  . 

Silversides  was  sentenced  to  imprisonment  and  hard 
labour  for  twelve  months. 

A  writ  of  error  was  brought  on  this  judgment.  The 
errors  assigned  were,  that  the  indictment  did  not -shew  that 
Silversides  was  not  a  contractor,  &c.  at  the  time  when  he 
had  the  naval  stores  in  his  possession. 

That  the  second  count  did  not  allege  at  all  that  Silvers- 
sides  was  not  such  a  contractor. 

That  the  Court  had  no  jurisdiction  to  punish  Silversides 
with  hard  labour. 

Poulden,  for  the  prisoner.  I.  The  indictment  is  bad. 
2.  The  judgment  is  erroneous. 

1 .  The  second  count  is  clearly  bad,  because  it  does  not 
negative  at  all  that  the  prisoner  was  a  contractor.  The 
first  count  is  also  bad  for  the  same  reason,  for  this  count 
does  not  contain  a  proper  negative  of  the  prisoner  being  a 
contractor.  The  charge  consists  of  two  material  allega- 
tions, the  possession  of  the  stores  and  the  not  being  a  con- 
tractor. Each  of  these  allegations  should  be  made  with 
a  proper  averment  of  time.  "  It  is  laid  down  as  an  un- 
doubted principle  in  all  the  books  that  treat  of  this  matter^ 
that  no  indictment  whatever  can  be  good  without  precisely 
shewing  a  certain  year  and  day  of  the  material  facts  alleged 
in  it:"  Haxok.  P.  C.  bk.  2,  c.  25,  s.  77;  1  ChUt.  Cr.  L. 
219  (2d  ed.)^  Rex  v.  Hollondia),  Reg.  v.  Brownlaw{b). 
The  first  qount  states  the  19th  of  January  to  have  been  the 
day  on  which  the  prisoner  had  possession,  but  does  not  say 
he  was  not ''  then*'  a  contractor. 

(a)  5  T.  R.  60r.  (6)  3  P.  &  D.  52. 


SiLVEBSIDES 
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Shepherd  contr4  was  then  called  upon  to  answer  this         1842. 
objectioD.     The  passage  objected  to  in  the  first  count  is 
one  connected  sentence,  and,  if  the  words  are  transposed  will  "^ 

be  found  to  state  clearly  that  the  prisoner  on  a  certain  day,    '^®  Queen. 
not  being  a  contractor,  had  the  stores  in  his  possession. 
Tbe  date  applies,  therefore,  to  both  the  material  facts. 
[Lord  Denman  C.  J.  We  are  of  that  opinion.] 

Poulden.  2.  The  judgment  is  erroneous,  fgr  the  Court 
bad  no  right  to  sentence  the  prisoner  to  hard  labour.  At 
common  law,  a  person  convicted  of  misdemeanor  could 
not  be  punished  by  imprisonment  and  hard  labour.  It 
is  true  that,  by  17  Geo.  2,  c.  40,  s.  10,  the  punishment 
of  imprisonment  and  hard  labour  was  imposed  on  the  par- 
ticular offence  charged  in  this  indictment.  But  this  indict- 
ment is  framed  on  the  39  &  40  Geo.  3,  c.  89,  and  it  was 
held  in  Res  v.  Bridges  (a),  that  by  this  statute  the  power  of 
so  punishing  the  offence  was  taken  away.  By  the  39  &  40 
Geo.  3,  every  person  who,  not  being  a  contractor.  Sec.,  shall 
have  naval  stores,  &c.  in  his  possession,  shall  be  deemed  a 
receiver  of  stolen  goods,  and  be  subject  to  transportation 
for  fourteen  years.  It  may  be  said  that  imprisonment  with 
hard  labour  is  imposed  on  receivers  of  stolen  goods  by  3 
Geo,  4,  c.  114.  But  this  last  mentioned  statute,  so  far  as 
it  relates  to  the  punishment  for  receiving  stolen  goods,  is 
repealed  by  7  &  8  Geo.  4,  c.£7 ;  and  by  7  &  8  Geo.  4,  e.  29| 
s.  54,  receivers  of  stolen  goods  are  guilty  of  felony,  and 
liable  to  transportation  and  other  punishments,  but  not  to 
imprisonment  with  hard  labour. 

Shepherd  control.  The  7  &  8  Geo.  4,  c.  27,  is  relied 
upon  as  repealing  the  act  of  3  Geo.  4,  c.  1 14,  by  which  the 
prisoner  might  have  been  punished  by  imprisonment  and 
hard  labour.  But  the  $d  section  of  the  repealing  statute 
excepts  the  present  case  by  providing  ''  that  nothing  in  that 
act  contained  shall  in  anywise  affect  or  alter  such  part  of 
(a)  8  East,  53. 
T  T  2 
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any  act  as  relates  to  the  Post  Office,  or  to  any  branch  of 

g^"^""^^       the  public  revenue,  or  to  the  naval,  military,  victualling,  or 

V.  other  public  stores  of  bis  Majesty,  except  the  acts  of  the 

The  QuEEH.    gjgj  yg^j.  ^f  j^i^^  ^^j  ^f  ^|jg  22J  ^f  Qj^  2^  ^^IjJ^^  ^^g  Ijgyg. 

inbefore  repealed,  or  shall  affect  or  alter  any  act  relating  to 
the  Bank  of  England  or  South  Sea  Company."  The 
power  therefore  of  sentencing  to  hard  labour  a  receiver  of 
naval  stores  is  still  unrepealed.  [Poulden.  The  excepting 
clause  sav^  acts  relating  to  the  public  stores,  but  the  3 
Geo.  4,  c.  1 14,  was  uot  such  an  act.] 

Lord  Denman  C.  J. — The  only  way  in  which  it  is  con- 
tended that  the  sentence  to  imprisonment  and  hard  labour 
can  be  supported,  is  by  importing  the  statute  3  Geo,  4, 
c.  114  into  the  statute  39  &  40  Geo.  3,  c.  89,  on  which  the 
indictment  is  founded.  The  argument  is,  that  the  39  &  40 
Geo,  3  makes  the  receiver  of  public  stores  a  receiver  of 
stolen  goods,  and  that  the  3  Geo,  4  makes  a  receiver  of 
stolen  goods  punishable  by  imprisonment  and  hard  labour. 
But  the  39  8c  40  Geo,  3  does  not  merely  make  a  receiver 
of  public  stores  a  receiver  of  stolen  goods,  it  also  imposes 
transportation  as  the  punishment  for  the  particular  offence* 
However,  without  considering  whether  the  punishment 
applicable  to  receivers  of  stolen  goods  in  general,  under 
3  Geo,  4,  was  intended  to  supersede  the  punishment  of 
transportation,  specially  imposed  on  the  receiver  of  public 
stores  under  the  former  statute,  it  is  enough  to  say  that  the 
3  Geo,  4,  c.  114,  the  very  statute  relied  upon  as  so  super- 
seding the  former  punishment,  has  been  repealed  by  the 
7  &  8  Geo.  4,  c.  27.  It  is  said  that  the  2d  section  of  the 
repealing  act  saves  such  acts  as  relate  to  the  public  stores, 
but  I  think  there  are  a  great  many  acts  which  will  satisfy 
that  section  without  reference  to  the  3  Geo.  4.  It  is  clear 
that  the  sentence  is  erroneous. 

Poulden  then  applied  for  the  prisoner's  discharge,  as  this 
Court  could  neither  itself  pronounce  the  proper  sentence. 
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nor  remit  the  record  to  the  inferior  Court,  in  order  that  the  1^^* 

proper  sentence  might  be  pronounced  there:  Bourne  v.  silversides 

Reg.  (a).  Rex  v.  Ellis  (6).  v. 


The  Queen. 


Shepherd  contrd.  This  Court  has  merely  to  annul  so 
much  of  the  sentence  as  imposes  hard  labour,  which  is 
quite  collateral  to  the  rest  of  the  sentence. 

Lord  Denman  C.  J. — The  cases  cited  are  not  distin- 
guishable.    The  prisoner  must  be  discharged. 

PattesoNi  Williams  and  Colbbidge  Js.  concurred. 

D.  Judgment  reversed  and  prisoner  discharged, 

(a)  S  N.  &  P.  848.  (6)  5  6.  &  G.  395;  5.  C.  8  D.  &  R.  173. 


TiMMs  V.  Williams.  Tueiday, 

June  1th, 

Assumpsit.     The  declaration  was  as  follows  i—John  Under  5  &  6 

Timms,  the  plaintiff  in  this  suit,  the  tre€isurer  for  the  lime  g^  g,  no'mition 

heinz  of  a  loan  society  called  the  City  of  London  Loan  w  maintain- 
r  .  .  able  by  the 

Society,  established  in  pursuance  of  the  statute  made  and  treasurer  for 

passed  in  the  reign  of  his  Majesty  King  William  the  Fourth,  jjj^^'jj^^^ndf  ^ 
being  ''  An  Act  for  the  Establishment  of  Loan  Societies  in  society,  upon 
England  and  Wales,  and  to  extend  the  Provisions  of  the  him  to^^ure 
Friendly  Societies*  Acts  to  the  Islands  of  Guernsey,  Jersey,  a  loan  from 
and  Man,'*  by,  &c.,  complains  of  Charles  Williams^  the  bu^  his  sole 
defendant,  &c.,  for  that  whereas  before  the  making  and  remedy  is  by 
passing  of  the  statute,  made  and  passed  in  the  reign  of  her  before  a  ma- 
present  Majesty,  being  an  act  to  amend  the  laws  relating  to  gjstfa^^  «• 
loan  societies,  to  wit,  on  the  l6th  April,  1840,  the  defend-  rected. 
ant,  and  Joseph  Woodward  and  George  Spencer^  for  securing 
the  payment  of  the  sum  of  10/.,  then  and  before  the  passing 
of  the  last  mentioned  statute  lent  by  the  said  society  to  the 
said  J.  Woodward,  made  their  promissory  note  in  writing, 
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and  delivered  the  same  to  the  treasurer  of  the  said  society, 
at  the  office  of  the  said  society.  No.  18,  Primrose  Street, 
Bishopsgate  Street,  and  thereby  jointly  and  severally  pro- 
mised to  pay  to  the  treasurer  for  the  time  being  of  the  said 
society,  at  the  aforesaid  office  of  the  said  society,  the  sum 
of  10/.  for  value  received,  by  weekly  instalments  of  4s. 
each,  the  first  instalment  to  become  due  and  payable  on 
Thursday,  the  23d  April,  1840,  between  the  hours  of  seven 
and  ten  in  the  evening,  and  to  be  continued  every  Thursday 
evening  then  after  until  the  whole  should  be  repaid ;  and 
thereupon  afterwards,  to  wit,  on  the  day  and  year  first  afore- 
said, the  defendant,  in  consideration  of  the  premises,  pro- 
mised the  plaintiff,  then  being  such  treasurer  as  aforesaid,  to 
pay  the  said  note  according  to  the  tenor  and  effect  thereof, 
and  the  plaintiff  avers  that  the  times  for  payment  of  the 
said  instalments  had  respectively  elapsed  before  the  com- 
mencement of  this  suit,  and  that  at  the  respective  times 
when  the  said  instalments  respectively  became  due  and 
payable,  to  wit,  on  Thursday,  the  said  23d  day  of  April, 
1840,  between  the  hours  of  seven  and  ten  in  the  evening, 
and  every  succeeding  Thursday  evening,  between  the  hours 
aforesaid,  he  the  plaintiff,  being  at  all  these  periods  the 
treasurer  of  the  said  society,  was  ready  and  willing,  at  the 
said  office  of  the  said  society,  to  receive  payment  of  the  said 
several  instalments,  and  then,  to  wit,  on  each  of  those  days 
and  times  presented  the  said  note  at  the  said  office,  and 
then  and  there  required  payment  of  the  money  then  due  and 
payable  on  the  said  note ;  nevertheless,  the  plaintiff  says, 
that  although  the  defendant  and  the  said  J.  Woodward  and 
G.  Spencer  have  paid  and  satisfied  the  sum  of  ?/•  12f.,  part 
of  the  said  sum  of  10/.,  according  to  the  tenor  and  effect  of 
the  said  promissory  note,  yet  the  defendant  hath  disregarded 
his  said  promise,  and  hath  not,  nor  have  the  said  J.  Wood" 
ward  and  O,  Spencer,  or  either  of  them,  paid  the  residue 
of  the  said  sum  of  10/.,  or  any  part  thereof,  and  the  residue 
of  the  said  sum  of  10/.,  to  wit,  the  sum  of  2/.  Ss.,  still  re- 
mains wholly  due  and  unpaid,  to  the  damage  of  the  plaintiff 
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at  sttcb  treasurer  as  aforenaid  of  10/.,  and  therefore  be 
briogs  bis  suit,  8lc. 
General  demurrer  and  joinder. 

fV.  H.  Waiton  in  support  of  the  demurrer.  1.  Even  if 
any  action  is  maintainable  in  the  superior  Courts^  the  plain- 
tiff is  not  the  party  to  bring  it.  The  note  in  question  is 
not  a  promissory  note ;  it  is  not  payable  to  any  particular 
person  or  order.  The  right  of  action  cannot  be  ambulatory 
from  one  treasurer  to  another.  At  common  law,  the  trea- 
8orer«  to  whom  the  note  was  made  payable,  would  be  the 
only  party  to  sue,  and  the  6  &  6  WUL  4,  c.  23,  contains 
nothing  to  warrant  the  supposition  that  a  shifting  right  of 
action  is  given  to  the  treasurer  and  his  successors  (a).     It 
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(a)  By  section  4  it  is  enactedi 
"  I  hat  all  monies,  goods,  chattels 
and  eflEects  whatsoever,  shall  be 
rested  in  the  trnstee  or  trustees 
of  such  institutions  for  the  time 
being,  for  the  use  and  benefit  of 
SQch  institution,  and  the  respective 
members  thereof,  their  respective 
eiecutors  and  administrators,  ac- 
cording to  their  respective  claims 
and  interest,  and  after  the  death,  . 
resignation  or  removal  of  any  trus- 
tee or  trastees,  shall  vest  in  the 
Mcceeding  trustee  or  trustees,  for 
the  same  estate  and  interest  as 
the  former  trustee  or  trustees  had 
therein,  and  subject  to  the  same 
trasts,  without  any  assignment  or 
convey aooe  whatever,  and  also 
shall  for  all  purposes  of  action  or 
mit,  as  well  criminal  as  civil,  in 
law  or  in  equity,  in  anywise  touch- 
ing or  concerning  the  saaw,  be 
deemed  and  taken  to  be,  and  shall 
in  every  such  proceeding  (where 
necessary)  be  stated  to  be  the  pro- 
perty of  tlie  person  or  persons 
appointed  to  the  office  of  trustee 


or  trustees  of  such  institution  for 
the  time  being,  in  his  or  their 
proper  names,  witiiout  further 
description;  and  such  person 
or  persons  shall,  and  they  are 
hereby  respectively  authorised  to 
bring  or  defend,  or  cause  to  be 
brought  or  defended,  any  action, 
suit  or  prosecution,  criminal  as 
well  as  civil,  in  law  or  equity, 
touching  or  concerning  the  pro- 
perty, right  or  claim  aforesaid  of 
such  institution,  and  to  sue  and 
be  sued,  plead  and  be  impleaded, 
in  his  or  their  proper  name  or 
names,  as  trustee  or  trustees  of 
such  institution,  without  any  other 
description;  and  no  suit, action  or 
prosecution  shall  be  discontinued 
or  abate  by  the  death  of  such  per- 
son or  persons,  or  his  or  their  re- 
moval from  the  office  of  trustee  or 
trustees  as  aforesaid,  but  the  same 
shall  and  may  be  proceeded  in  by 
the  succeeding  trustee  or  trustees, 
in  the  proper  name  or  names  of 
such  person  or  persons  com- 
mencing the  same,  any  law,  usage 
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does  not  appear  from  this  declaration  that  the  treasurer 
who  sues»  the  same  treasurer  to  whom  the  note  was  given. 
The  declaration  in  its  commencement  describes  the  plaintiff 
as  "  the  treasurer  for  the  time  being/'  which  words  indicate 
the  person  who  was  treasurer  at  the  time  of  bringing  the 
action.  The  declaration  afterwards  describes  the  note  as  an 
instrument  whereby  the  defendant  "  promised  to  pay  to  the 


or  custom  to  the  contrary  Dot- 
withstanding;  and  such  succeed- 
ing trustee  or  trustees  shall  pay  or 
receive  like  costs  as  if  the  action 
or  suit  had  been  commenced  in  his 
or  their  name  or  names,  for  the 
benefit  of  or  to  be  reimbursed 
from  the  funds  of  such  institu- 
tion.'' 

By  section  8  it  is  enacted,  **  that 
all  notes  and  securities  entered 
into  for  the  payment  of  such  loans 
shall  bo  made  payable  to  the  trea- 
surer or  clerk  for  the  time  being  of 
the  said  institution,  and  if  the  party 
or  parties  liable  to  pay  the  same 
shall  fail  to  make  full  payment  in 
money  of  the  sum  in  the  note  or 
security  mentioned,  or  any  part 
thereof,  for  seven  days  after  de- 
mand made  on  such  party,  or  left 
at  his  usual  place  of  abode,  by  or 
on  behalf  of  the  treasurer  or  clerk 
for  the  time  being  of  the  said  in- 
stitution, it  shall  and  may  be  law- 
ful for  any  one  of  his  Majesty's 
justices  of  the  peace  for  the  county, 
riding,  city,  division  or  place, 
where  the  person  or  persons  re- 
spetively  so  refusing  to  pay  any  of 
such  notes  or  securities  as  afore- 
said, shall  or  may  happen  to  be  or 
reside,  and  such  justice  or  justices 
is  and  are  hereby  required,  upon 
complaint  made  by  such  treasurer 
or  clerk  as  aforesaid,  to  summon 
the    person    or   persons   agaiust 


whom  such  complaint  shall  be 
made;  and  after  his,  her  or  their 
appearance,  or  in  default  thereof, 
upon  due  proof  upon  oath  of  such 
summons  or  warning  having  been 
given  or  left  as  aforesaid,  such 
justice  or  justices  shall  proceed  to 
hear  and  determine  the  said  com- 
plaint, and  award  such  sum  to  be 
paid  by  the  person  or  persons  re- 
spectively liable  to  the  payment 
of  any  such  note  or  security,  to 
such  treasurer  or  clerk  as  afore- 
said, as  shall  appear  to  such  jus- 
tice or  justices  to  be  due  thereon, 
together  with  such  a  sum  for  costs, 
not  exceeding  the  sum  of  ]Ot.,as  to 
such  justice  or  justices  shall  seem 
meet;  and  if  any  person  or  persons 
shall  refuse  or  neglect  to  pay  or  sa- 
tisfy such  sum  of  money  as  upon 
such  complaint  as  aforesaid  shall 
be  adjudged,  upon  the  same  being 
demanded,  such  justice  or  justices 
shall  by  warrant  under  his  or  their 
hand  and  seal  or  hands  and  seals, 
cause  the  same  to  be  levied  by 
distress  and  sale  of  the  goods  of 
the  party  so  neglecting  or  refusing 
aa  aforesaid,  together  with  all  costs 
and  charges  attending  such  dis- 
tress and  sale,  and  returning  the 
overplus,  if  any,  to  the  owner,  and 
no  such  proceedings  shall  be  re- 
moved by  certiorari,  or  otherwise, 
into  any  of  his  Majesty's  superior 
Courts  of  Record.'' 
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treasurer  for  the  time  being,**  which  words  indicate  the  1842. 
person  who  was  treasurer  at  the  time  of  making  the  note. 
[Patteson  J.  The  declaration  goes  on  to  saj,  "  and  there- 
a|K)n  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid, 
the  defendant  in  consideration  of  the  premises  promised  the 
plainiiff'f  then  being  such  treasurer  as  aforesaid,  to  pay  the 
said  note  according  to  the  tenor  and  effect  thereof." 
Coleridge  J.  There  is  nothing  in  the  declaration  to  shew  it 
is  not  the  same  person  who  was  treasurer  at  both  times.] 
The  declaration  should  have  averred  the  identity  distinctly, 
to  shew  the  right  of  action.  It  is  clear  that,  if  there  is  any 
right  of  suing  on  this  note  in  a  superior  Court,  that  right  is 
by  the  4th  section  vested  in  the  trustees  of  the  society. 
All  the  property  of  the  society  is  thereby  expressly  vested 
in  them,  and  they  are  trustees  "  for  the  time  being,"  autho- 
rized to  bring  or  defend,  8lc.  any  action,  suit  or  prosecution, 
criminal  as  well  as  civil,  in  law  or  equity,  touching  or  con- 
cerning the  property,  right  or  claim  aforesaid  of  such  insti- 
tution, and  no  such  proceeding  is  to  abate  by  the  death  or 
removal  of  any  trustee.  If  this  provision  had  not  been 
introduced,  the  right  of  suing  must  have  been  confined  to 
the  treasurer,  to  whom  the  note  was  given.  The,provision 
is  similar  to  section  8  of  54  Geo,  3,  c.  170,  by  which  it 
requires  the  overseers  who  sue  on  a  bastardy  bond  to  be 
the  overseers  in  ofiice  at  the  time  of  commencing  the  action : 
Addey  V.  WooUey  (a).   . 

2.  No  action  whatever  can  be  maintained  upon  this  note 
in  the  superior  Courts.  By  the  6th  section  of  the  act,  15/. 
is  the.  highest  amount  which  the  society  is  enabled  to  lend 
to  any  one  individual.  It  would  be  most  inconvenient  and 
vexatious  if,  in  order  to  recover  small  sums,  it  were  neces- 
sary to  have  recourse  to  the  superior  Courts.  Accordingly 
the  8th  section  of  the  act  gives  a  summary  power  of  reco- 
vering loans  before  magistrates.  The  intention  of  the 
legislature  was,  that  the  society  should  be  confined  to  this 

(a)  8  Taunt.  691. 
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compendious  remedy.  Crisp  v.'  Banbury  {a)  and  Rex  ▼. 
Trustees  of  Mildenhall  Savings  Bank{b\  tore  applicable  on 
this  point. 

The  statute  3  &  4  f^icL  c.  1 10,  which  is  the  statute  in 
force  with  respect  to  all  sums  lent  by  loan  societies  subse* 
quently  to  its  passing,  is  in  favour  of  the  defendant.  By 
section  )6,  which  corresponds  to  section  8  of  the  present 
act|  the  treasurer  for  the  time  being  is  to  proceed  before  a 
magistrate  for  the  recovery  of  loans.  Section  17  enables 
the  treasurer,  notwithstanding  this  provision,  to  proceed  in 
any  county  court  or  court  of  conscience  or  request.  This 
shews  clearly  that,  if  section  l6  had  stood  alone,  it  would 
have  prevented  any  proceeding  other  than  before  a  magis- 
trate. Section  19  also  has  a  strong  bearing  upon  the  first 
point  of  the  defendant's  argument,  for  it  enables  the  trea- 
surer for  the  time  being  to  recover  the  amount  of  any  note 
made  payable  to  the  treasurer  for  the  time  being, ''  whether 
or  not  any  change  or  changes  shall  have  taken  place  in  tbe 
person  by  whom  the  said  office,  &c.  may  be  filled."  The 
present  act  contains  no  such  provisions. 


Cowling  contrsi.  1.  If  any  action  lies,  the  plaintiff  is  the 
proper  party  to  sue.  The  form  of  the  note,  which  in  pur- 
suance of  section  8  of  5  &  6  fVill,  4,  c.  ^3,  is  made  payable 
to  the  treasurer  for  the  time  being,  enables  the  treasurer 
for  the  time  being  to  sue  upon  it.  The  party  to  whom 
a  note  is  payable  is  the  proper  party  to  sue  upon  it.  Sec- 
tion 4  of  5  Si  6  WHL  4  vests  the  property  of  the  society 
in  the  trustees,  to  enable  the  society  to  vindicate  its  rights 
against  strangers,  without  the  necessity  of  joining  all  its 
members  as  plaintiffs,  and  the  words  descriptive  of  the 
property  vested  in  them  were  not  intended  to  include  such 
notes  as  the  present.  The  words  are  '*  monies,  goods, 
chattels  and  effects,"  in  section  4;  and  in  the  corresponding 
section,  in  the  statute  of  Victoria,  the  words  are  *'  monies. 


(a)  SBing.  394;  S.C.  1  M.  & 
Scott,  646. 


(b)  6A.&E.  952;  S.C.  2  N. 
&  P.  278. 
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aod  securities  for  money,  and  all  chattels."  The  dealings  i843. 
between  the  society  and  its  own  members  are  regulated 
by  section  8  of  5  &  6  WilL  4,  and  by  that  section  the 
treasurer  for  the  time  being,  that  is,  the  treasurer  at  the 
time  of  commencing  suit,  is  the  party  to  sue.  Addty  v. 
Woolkyifl)  is  in  the  plaintiff's  favour,  for  it  is  a  similar 
iostance  of  an  oflScer  for  the  time  being,  though  not  the 
same  officer  to  whom  a  security  is  ^ven,  having  neverthe- 
less a  right  of  action  upon  that  security.  Section  19  in  the 
statute  of  Victoria  appears  to  have  been  enacted  merely 
by  way  of  caution,  to  make  it  clear  beyond  all  doubt  that 
there  should  be  a  shifting  right  of  action  from  treasurer  to 
treasurer. 

2.  It  has  been  argued  for  the  defendant  that  the  remedy 
upon  these  notes  is  confined  to  the  summary  proceeding 
before  a  magistrate,  under  5  &  6  Will.  4,  c.  23,  s.  8.  But 
the  language  of  that  section  is  permissive  only.  The  section 
says  merely  ''  it  shall  and  may  be  lawful"  for  the  magistrate 
to  summon  the  party.  The  language  in  the  9  Geo.  4,  c.  92, 
8. 45,  which  was  the  enactment  construed  in  Crisp  v.  JB/zn- 
frury,  was  peremptory — "  The  matter  so  in  dispute  shall 
be  referred  to  the  arbitration  of  two  indifferent  persons." 
A  statutory  provision,  directing  a  proceeding  before  magis- 
trates, has  often  been  held  cumulative  to  any  remedy  pre- 
viously in  force :  Horsefall  v.  Davy{b),  Manser  v.  Taylor (c). 
Suppose  the  magistrates  to  refuse  to  proceed,  it  is  doubtful 
whether  this  Court  would  compel  them  by  mandamus,  in 
which  case,  if  there  be  no  right  of  action,  the  society  would 
be  without  remedy.  It  is  a  general  rule,  that  the  jurisdic- 
tion of  the  superior  Courts  cannot  be  ousted,  except  by 
eipress  words. 

W.  H.  Watson  in  reply.  As  to  the  contingency  of  ma- 
gistrates refusing  to  act,  the  same  argument  might  have 
been  used  in  Gates  v.  Knight  {d).     That  case  also  affords 

(a)  8  Taunt.  691 .  (c)  2  Eagle  on  Tithes,  393. 

(6)  1  Holt,  N.  P.  R.  U7.  (d)  3  T.  R.  44«. 
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an  instance  M'bere  the  jurisdiction  of  the  superior  Courts 
was  held  to  have  been  ousted  by  implication. 

Lord  Denman  C.  J. — ^I  think  the  plaintiff  cannot  main- 
tain this  action.  Mr.  Cowling  says  the  plaintiff  can  maintain 
this  action,  because  he  is  treasurer  for  the  time  being  of  the 
society,  and  the  note  on  which  he  sues  is  in  terms  made 
payable  to  the  treasure  for  the  time  being.  But  there  is 
no  authority  for  saying  that  the  terms  in  which  a  security 
is  drawn  can  give  such  a  power  in  themselves,  independ- 
ently of  express  statutory  enactment.  I  have  no  doubt  that 
this  note  was  part  of  the  "  goods,  chattels  and  effects"  of 
the  society,  within  the  4th  section  of  5  &  6  Will.  4,  c.  £3, 
and  that  it  is  by  the  same  section  vested  in  the  trustees  of 
the  society.  It  is  true  that  the  8th  section  enables  the 
treasurer  for  the  time  being  to  recover  payment  of  it,  but 
that  is  only  by  summary  proceeding  before  a  magistrate. 
The  magistrate  has  full  power  to  do  all  that  is  necessary 
for  enforcing  payment.  The  act  therefore  has  provided  a 
complete  remedy.  We  are  not  to  suppose  that  the  magis- 
trate will  refuse  to  act.  This  statute  certainly  falls  short  of 
enabling  the  treasurer  for  the  time  being  to  maintain  an 
action  on  this  note,  and  an  express  enactment  is  necessary 
to  enable  him  to  do  so.  1  have  no  doubt  the  intention  of 
this  statute  was  the  same  as  in  the  other  acts  which  have 
been  referred  to  in  argument,  and  have  been  construed  by 
this  Court,  namely,  to  afford  a  cheap  and  ready  domestic 
forum  for  settling  claims  against  persons  in  humble  life. 


Patteson  J. — The  question  turns  principally  on  the 
8th  section  of  5  &  6  Will.  4,  c.  23.  The  words  '*  treasurer 
for  the  time  being,"  as  used  in  that  section,  are  ambiguous. 
They  may  mean  the  treasurer  at  the  time  the  note  is  made 
and  his  successors,  or  they  may  mean  the  treasurer  at  the 
time  the  note  is  made  and  him  only.  At  first  I  was  in 
favour  of  the  latter  construction,  and,  if  that  were  the  true 
construction,  it  would  be  necessary  to  inquire  whether  it 
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soflSciently  appears  from  the  declaration,  that  the  treasurer 
who  now  sues  is  the  same  person  who  was  treasurer  when 
the  note  was  made.  But  I  now  think  the  statute  means 
the  treasurer  at  the  time  the  note  was  made,  and  his  suc- 
cessors. Mr.  Cowling  also  appears  to  put  this  construction 
on  these  words  in  the  section,  but  he  goes  on  to  contend 
that  the  mere  form  of  making  the  note  payable  to  "  the 
treasurer  for  the  time  being,"  will  enable  the  person  who  is 
treasurer  at  the  time  of  action  brought  to  sue  upon  it.  If 
that  be  so,  then  alt  the  numerous  statutory  provisions  to  be 
met  with,  enabling  companies  to  sue  by  their  clerk  or  other 
officer,  and  providing  that  their  actions  or  suits  shall  not 
abate  by  the  death  or  removal  of  such  oflScer,  must  have 
been  altogether  unnecessary.  This  statute  contains  no 
such  express  provision,  enabling  the  treasurer  for  the  time 
being  to  sue;  but  it  does  contain  an  express  provision 
enabling  such  treasurer  to  enforce  payment  of  these  notes 
by  proceeding  before  a  magistrate.  I  think  the  remedy 
upon  these  notes  is  confined  to  the  summary  proceeding 
before  a  magistrate ;  not  that  the  jurisdiction  of  the  supe- 
rior Court  is  taken  away  without  express  words,  but  that 
'the  statute  creates  an  instrument  of  such  a  nature,  that  ex- 
press words  were  necessary  to  enable  the  treasurer  to  sue 
upon  it,  and  such  words  are  not  to  be  found.  Even  with 
regard  to  the  trustees,  there  is  no  power  given  them  to 
sue  upon  these  securities. 
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Williams  J. — I  am  of  the  same  opinion.  I  do  not  think 
Mr.  Cowling  was  quite  successful  in  his  attempt  to  distin- 
guish Crisp  v.  Bunbury{a),  for  though  the  statute,  which 
the  Court  had  to  construe  in  that  case,  was  more  peremptory 
io  some  of  its  terms  than  the  statute  now  before  us,  yet 
the  general  reasoning  of  the  Chief  Justice  shews  that  the 
object  of  the  legislature  in  similar  enactments  is  to  prevent 
expense  by  providing  a  prompt  remedy.     It  may  be  re- 


(a)  8  Bing.  394;  S.  C.  1  M.  &  ScoU,  646. 
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1842.  marked  that  the  8th  section  of  this  statute  seems  to  rise  in 
urgency  as  it  proceeds,  for  first  of  all  it  is  said,  "  it  shall  and 
may  be  lawful"  for  the  justice,  then  it  adds,  "and  such 
justice  is  hereby  required/'  to  summon  the  person  against 
whom  the  complaint  is  made,  then,  **  such  justice  shall  pro- 
ceed to  hear,"  &c.,  and  in  case  of  non-payment,  the  justice 
'^  shall  by  warrant,  8cc.  cause  to  be  levied"  the  amount  of 
the  debt,  so  that  at  last  the  section  seems  quite  imperative. 

Coleridge  J. — It  is  enough  to  say  that  the  present 
plaintiff  cannot  maintain  this  action.  There  are  no  words 
in  this,  as  in  other  acts,  enabling  the  officer  for  the  time 
being  to  sue.  It  is  said  that  such  words  were  unnecessary, 
because  the  merely  making  the  note  payable  to  the  trea- 
surer for  the  time  being  will  enable  him  to  sue.  This  does 
not  appear  to  have  been  the  case  with  bastardy  bonds  given 
to  the  overseers  of  a  parish,  and  which  by  54  Geo.S,  c.  170, 
s.  8,  were  vested  in  the  overseers  for  the  time  being,  for 
that  statute  goes  on  to  enable  the  overseers  to  sue  upon 
such  bonds,  and  to  provide  that  an  action  brought  by  them 
shall  not  abate  by  reason  of  any  change  of  overseers.  It 
has  been  asked,  what  is  to  be  done  if  the  magistrate  will  not* 
interfere  i  But  the  case  is  not  likely  to  arise,  nor  was  it 
necessary  to  provide  against  it. 

D.  Judgment  for  defendant. 


'rkurtday,  BiRNIE  V.  JaNSON. 

Where  the  JxOBINSON  moved  for  a  rule  to  shew  cause  why  an 
an  action  on  a  order  of  Lord  Dtwnan  C.  J.,  **  that  the  defendant  shall  be 

marine  policy   ^^  liberty  to  examine  witnesses  upon  interroiratories  in  the 

applied  for  an  "^  r  o 

order  for  the     Bay  of  Islands  in  New  Zealand,"  should  not  be  varied,  by 

examination 

of  witnesses  in  New  Zealand,  and  it  was  not  imputed  that  he  made  the  application  for 
the  sake  of  delay,  the  Court  refused  to  impose  a  condition  that  he  should  pay  the 
money  into  Court,  and  also  undertake  to  paj  interest  from  the  time  of  action  brought, 
in  the  event  of  the  plaintiff  obtaining  judgment. 
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makiDg  it  a  condiiion  of  the  order,  that  the  defendant  1842. 
sboiild,  on  or  before  the  first  day  of  next  term,  pay  into 
Court,  to  abide  the  event  of  the  cause,  the  sumof  92/.55. 1  \d., 
being  the  rateable  amount  of  the  defendant's  subscription 
to  the  policy  in  plaintiff's  declaration  mentioned,  and  why 
be  should  not  undertake  that,  in  the  event  of  a  judgment 
being  given  for  the  plaintiff,  interest  should  be  computed 
and  allowed  to  the  plaintiff  on  the  above  amount,  from  the 
time  of  the  commencement  of  the  action,  and  why  a  time 
should  not  be  fixed  for  the  return  of  the  commission. 

This  was  an  action  against  an  underwriter  on  a  ship 
policy.  Several  other  actions  had  been  brought  against 
other  underwriters  on  the  same  policy,  and  had  been  con- 
solidated with  the  present.  The  cause  was  made  a  remanet 
at  the  London  sittings  after  Trinity  term,  1841.  The  order, 
which  it  was  now  sought  to  vary,  for  the  examination  of  wit- 
nesses, was  applied  for  in  the  following  September.  The 
ship  had  sailed  from  London  to  the  South  Seas;  she  had 
encountered  bad  weather  near  the  Bay  of  Islands,  in  Febru- 
ary, 1840,  and  had  there  been  surveyed  and  condemned. 
The  affidavit  in  support  of  the  present  application  expressly 
stated,  that  it  was  not  intended  to  impute  to  the  defendant 
that  the  commission  to  examine  witnesses  had  been  obtained 
for  the  purposes  of  delay. 

Robinson,  in  support  of  the  application,  cited  Baddeky 
V.  Gilmore  (a),  Dalton  v.  Lloyd  (6),  Bridges  v.  Fisher  (c), 
Marry att  v*  Nobre{d),  Cock  v.  Donovan {e),  and  Ebden  v. 
Prince  if).    [PattesonJ^  mentioned  Ingram  v.  Bligh  (g).] 

Buckle  contrd,  shewed  cause  in  the  first  instance,  and 
contended  that  the  granting  of  such  a  commission  had  never 
been  made  subject  to  terms,  unless  under  special  circum- 

(n)  1  M.  &  W.  5A.  (e)  8  Ves.  &  B.  76. 

{b)  1  Gale,  10«.  (/)  8  Price,  290. 

(c)  1  Bing.  N.  C.  510.  (g)  Cited  in  1  Archbold's  Pr. 

id)  1  M'Cle.  &  Y.  101.  by  Chiity,  244  (7th  ed.). 
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stances,  as  in  Dalion  v.  Lloyd  {a),  where  the  commission 
appeared  to  be  sought  for  the  sake  of  delay. 

Lord  Denman  C.  J. — I  do  not  think  it  would  be  right 
to  establish  the  precedent  of  imposing  the  terms  required 
in  the  present  case.  The  party,  who  declares  on  a  contract, 
which  necessarily  involves  an  inquiry  in  distant  countries, 
must  take  his  chance. 


Pattbson,  Williams  and  Colebidge  Js.  concurred. 

D.  Rule  discharged. 

(a)  1  Gale,  102. 


Friday^  Price  and  another  v.  Quabrell  and  another. 

June  Sra. 

The  parish  of    X  HE  plaintiffs  are  two  of  the  inhabitants  of  the  parish  of 
St.  Andrew,       o      a     T        •     «      i 
Pershore,  con-  St.  Andrew  m  Pershore. 
tains  six  dis- 
tricts, five  of 
them  being 
distinct  cha- 


The  defendants  are  two  of  the  inhabitants  of  the  town- 
ship of  Pensham,  situate  in  the  said  parish  of  St.  Andrew. 


pelries,  and  each  maintaining  its  own  poor,  independently  of  each  other  and  of  the  rest 
of  the  parish.  The  remaining  district  is  divided  into  St.  Andrew's,  Pershore,  and  the 
hamlet  of  Pensbam.  The  parish  of  St.  Andrew,  apart  from  Pensham  and  the  five  cha- 
pelries,  contains  about  900  acres  and  abont  1000  persons.  Pensham  contains  about  700 
acres  and  150  persons.  Pensham  is  separated  from  St.  Andrew's  by  the  river  Avon, 
and  is  about  a  mile  and  a  half  from  the  church  of  St.  Andrew.  There  is  no  church  or 
chapel  in  Pensham,  but  its  inhabitants  have  pews  in  the  church  of  St., Andrew,  and  have 
immemorially  contributed  to  the  repairs  of  that  church  in  the  proportion  of  one-third. 
For  forty  years  there  bad  been  one  workhouse,  situate  in  St.  Anarew's,  for  the  use  of  the 
poor  of  St.  Andrew's  and  Pensham  jointlv;  and  the  poor  of  the  two  divisions  had  been 
jointly  and  indiscriminately  relieved  as  far  back  as  could  be  traced  previously  to  that 
period.  The  fund  for  their  relief  was  raised  by  a  contribution  of  two-thirds  from  St, 
Andrew's  and  one-third  from  Pensham.  Orders  of  removal  bad  been  made  to  and  from 
Pensham  as  between  Pensham  and  other  places,  but  not  as  between  Pensham  and  St. 
Andrew's.  Pensham  was  separately  assessed  to  the  land  tax.  It  had  also  its  own 
collector  of  poor  and  county  rates,  its  own  constable  and  surveyor  of  the  highway. 
St.  Andrew's  had  two  overseers  and  Pensbam  one. 

Heldf  on  a  special  case  stating  the  above  facts,  and  referring  the  question  to  the 
Court,  with  liberty  to  draw  such  mferences  from  them  as  a  jury  might,  that  Pensham 
was  not  a  separate  township  from  St.  Andrew's,  in  respect  of  the  maintenance  of  its 
poor,  within  the  13  &  14  Car.  2,  and  that  it  had  and  was  in  a  condition  to  have  the 
benefit  of  the  43  EUm.  c.  S. 
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An  application  having  been  made  to  the  Court  of 
Queen's  Bench  in  Trinity  term,  1839,  on  behalf  of  the  in- 
habitants of  the  said  parish  of  St.  Andrew,  to  quash  a 
certain  order,  dated  the  6th  April,  1837,  of  two  of  her  Ma- 
jesty's justices  of  the  peace  for  the  county  of  Worcester, 
whereby  they  appointed  certain  persons  therein  mentioned 
overseers  of  the  poor  for  the  said  township,  described  in 
the  said  order  as  ''  the  hamlet  of  Pensham/'  for  the  insuffi- 
ciency thereof,  the  Court  directed  a  feigned  issue  or  issues, 
which,  under  a  judge's  order,  were  afterwards  framed  as 
follows : — 

1.  Whether  St.  Andrew  in  Pershore  and  the  township  of 
Pensham  have  from  the  time  of  the  statute  of  the  43  Eliz. 
c.  8,  maintained  their  own  poor  jointly  and  independently 
of  the  townships  of  Besford,  Defford,  Bricklehampton, 
Wick  and  Pinvin. 

2.  Whether  the  township  of  Pensham  is  a  separate  and 
distinct  township  in  respect  of  the  maintenance  of  its  poor, 
within  the  meaning  of  the  statute  13  &  14  Car.  2,  c.  12, 
or  not. 

3.  Whether  the  five  chapelries  of  Besford,  Defford, 
Bricklehampton,  Wick  and  Pinvin,  or  any  and  which  of 
them  were  at  the  time  of  the  passing  of  the  said  statute  of 
Elizabeth  reputed  parishes  or  not. 

4.  Whether  the  said  five  chapelries,  or  any  and  which  of 
them,  have  maintained  their  own  poor,  each  separately,  from 
the  time  of  the  passing  of  the  said  statute  of  Elizabeth. 

5.  Whether  the  said  five  chapelries,  or  any  and  which  of 
them,  at  the  time  of  the  passing  of  the  said  statute  of  Eliza- 
beth were  ecclesiastically  separated  from  and  wholly  inde- 
pendent of  the  Mother  Church. 

6.  Whether  the  township  of  Pensham  can  have  the  be- 
nefit of  the  statute  43  Eliz.  c.  2. 

The  issues  came  on  for  trial  before  Alder  son  B.  at  the 
Gloucester  summer  assizes,  1839,  when  a  verdict  was  taken 
by  consent  for  the  plaintiffs  upon  all  such  issues,  subject  to 
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the  opinion  of  this  Court  upon  the  following  facts^  with 
liberty  for  the  Court  to  draw  such  conclusions  as  a  jury 
might  have  done,  and  to  inspect  any  of  the  original  docu- 
ments hereinafter  mentioned,  or  copies  thereof,  if  the  Court 
should  think  proper. 

The  case  was  stated  at  great  length  and  set  out  a  great 
mass  of  documentary  evidence*  The  following  seemed  to 
be  the  most  important  facts  of  the  case : — 

'^  In  Pershore,  in  Worcestershire,  there  is  a  parish  called 
the  parish  of  St.  Andrew.  In  an  instrument  dated  the 
5th  July,  1331,  by  which  its  church  was  endowed  as  a  per- 
petual vicarage,  it  is  designated  by  the  title  of  the  *  Parish 
Church  of  Pershore.* 

**  There  is  another  parish  in  Pershore  called  '  Holy 
Cross.'  Its  church  is  the  remnant  of  an  ancient  monastery, 
which  in  the  instrument  of  endowment  above  mentioned  is 
noticed  by  the  name  of '  The  Monastery  of  Pershore.' 

'^  The  church-yard  used  by  the  parish  of  St.  Andrew 
for  the  burial  of  its  dead,  though  contiguous  to  the  church 
of  St.  Andrew,  is  situate  in  the  parbh  of  Holy  Cross  (from 
whose  church  it  is  separated  by  the  highway),  and  is  the 
property  of  a  layman,  who  receives  certain  stipulated  sums 
for  breaking  the  soil.  The  parish  of  St.  Andrew  is  not 
known  to  have  ever  had  or  used  any  other  churchyard  or 
burial  ground. 

'*  By  letters  patent  in  the  second  year  of  the  reign  of 
Queen  Elizabeth,  her  Majesty  granted  to  the  dean. and 
chapter  of  the  collegiate  church  of  Westminster  the  ma- 
nors of  Pershore,  Pensham,  Pinvin,  Wick,  Benholme  and 
Bricklehampton,  likewise  portions  of  tithe  in  Wick,  Pen* 
sham  and  Pinvin,  and  the  advowson,  presentation  and  right 
of  patronage  of  the  vicarage  of  the  parish  church  of  St. 
Andrew  in  Pershore,  also  the  leets  and  view  of  frankpledge 
of  Benholme,  with  the  liberties,  courts  and  enrolments  in 
the  hamlets  (amongst  others)  of  Pinvin,  Bricklehampton, 
Pensham  and  Wick. 

**  Leases  of  these  premises,  or  parts  of  them,  have  been 
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granted  from  time  to  time  by  the  dean  and  chapter,  and  their        i843. 
lessees  have  presented  to  the  vicarage  of  St.  Andrew. 

**  The  parish  of  St.  Andrew,  apart  from  the  township 
of  Pensham  and  the  five  chapelries  mentioned  in  the  issues^  Quarrell. 
contains  about  900  acres  of  land,  and  a  population  of  about 
1000  persons.  The  township  of  Pensham  contains  about 
704  acres  of  land,  and  a  population  of  about  150  persons. 
This  township  is  separated  from  the  parish  of  St.  Andrew 
by  the  river  Avon,  and  its  hamlet  is  about  a  mile  and  a  half 
distant  from  the  church  of  St.  Andrew.  The  chapelries 
are  at  the  following  respective  distances  from  that  church, 
viz.  Besford  about  3|  miles,  Defford  3^,  Bricklehampton  SJ, 
Penvin  2,  Wick  1. 

^  There  is  no  cimrch  or  chapel  in  the  township  of  Pen- 
sham, but  its  inhabitants  have  pews  in  the  church  of  St. 
Andrew,  and  have  immemorially  contributed  to  the  repairs 
of  that  church  in  the  proportion  of  one-third.  In  the  annual 
transcripts  of  registers  of  baptisms,  marriages  and  burials, 
returned  by  the  parish  of  St.  Andrew  to  the  bishop  of  the 
diocese  (and  which  are  extant  in  the  bishop's  registry  from 
the  year  l6l2),  the  township  of  Pensham  has  always  been 
included. 

'*  For  40  years  prior  to  the  formation  of  the  Pershore 
union,  under  the  Poor  Law  Amendment  Act  in  1B35,  there 
was  one  workhouse  situate  in  St.  Andrew's  for  the  use  of 
the  poor  of  St.  Andrew's  and  Pensham  jointly.  The  poor 
had  been  jointly  and  indiscriminately  relieved  as  far  back  as 
can  be  traced  previously  to  that  period.  The  fund  for  their 
relief  was  raised  by  a  contribution  of  two-thirds  of  the 
gross  sum  requisite  from  St.  Andrew's,  and  one-third  from 
Pensham.  The  share  so  payable  by  Pensham  was  fami- 
liarly known  by  the  name  of ''  The  Pensham  Thirds." 

''  The  existence  of  this  system  and  ratio  of  apportionment 
is  evidenced  by  the  overseers'  account  books  of  the  parish 
of  St  Andrew  as  far  back  as  the  year  1743,  beyond  which 
those  books  do  not  extend,  and  by  those  of  Pensham  com- 
mencing in  1814.    There  is  also  a  document  found  among 
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the  rolls  of  the  quarter  sessions  of  the  county  for  the  year 
1698|  purporting  to  be  an  agreement  '  at  a  parish  meeting 
Nov.  24,  97/  by  certain  persons,  inhabitants  of  St.  Andrew 
Pershore,  whose  names  were  thereunto  subscribed,  that  for 
the  payment  of  the  rent  due  for  the  houses  of  poor  people 
that  were  purchased  in  by  the  overseers  of  the  parish  and 
were  yet  owing,  a  levy  should  be  made  upon  all  the  inhabi- 
tants of  the  lands  and  tenements  within  the  said  parish, 
that  every  one's  estate  within  the  parish  might  pay  their 
proportion.  The  document  then  proceeds  as  follows : — 
"  Memorandum.  Pensham  to  pay  their  proportion  of  this 
charge  for  rents  as  they  usually  do,  the  third  part  of  all 
charges  to  the  poor.'  There  are  nineteen  names  subscribed, 
one  with  the  addition  '  vicar,*  and  two  others  with  the  ad- 
dition *  overseers.*  Annexed  to  this  document  is  another 
purporting  to  be  an  order  of  sessions  (Easter,  1698,)  that 
the  inhabitants  of  St.  Andrew  Pershore  and  Pensham 
should  make  a  levy  to  pay  the  rent  of  the  houses  according 
to  the  officers'  agreement. 

*'  It  appears  from  the  above-mentioned  accounts  of  St. 
Andrew's  and  Pensham  respectively  tBat  there  were  certain 
specific  disbursements  which  did  not  enter  into  the  account 
of  charges  to  be  apportioned,  but  which  were  respectively 
borne  by  St.  Andrew's  or  Pensham,  as  they  happened 
within  the  one  or  the  other  of  those  districts  respectively. 
The  following  is  a  note  of  some  of  these  disbursements, 
vim  quarters'  rates,  shire  hall  rates,  constables'  bill,  pay- 
ments for  militia  substitutes,  payments  to  the  wives  and 
families  of  militia  men,  magistrate's  clerk  for  overseers' 
appointments,  ditto  on  verification  of  jury  and  lunatic  lists, 
printing  jury  lists,  making  population  returns,  levy  and 
account  books. 

"  There  is  a  charge  in  the  accoiint  of  the  overseers  of  St* 
Andrew's  for  July  1758,  of  a  sum  paid  for  shoes  for  a  boy 
stated  to  be  of  Pensham. 

"  The  account  books  of  St.  Andrew's  above  mentioned, 
besides  >fae  overseer's   accounts,  contain   also   entries   of 
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vestrj  meetings  to  audit  and  settle  those  accounts,  to  grant 
rates  for  the  relief  of  the  poor,  and  to  appoint  churchwar- 
dens and  nominate  overseers ;  such  meetings  being  attended 
and  entries  signed  by  the  inhabitants  of  Pensham  in  com- 
mon with  those  of  St.  Andrew's.  In  ordering  rates  for  the 
relief  of  the  poor,  the  course  has  been  to  ascertain  the  sum 
necessary  to  meet  the  expenditure  of  the  whole  parish, 
(that  is,  St.  Andrew's  and  Pensham,)  according  to  which 
the  rate  was  fixed.  The  Pensham  share  of  the  aggregate 
amount  has  been  raised  by  Pensham  without  any  inter- 
ference in  the  collection  of  it  on  the  part  of  St.  Andrew's. 

''  The  Pensham  overseers'  books  also  contain  entries  of 
meetings  (which  in  three  instances  are  styled  '  Parish 
Meetings')  to  audit  and  settle  the  accounts,  to  nominate 
overseers,  to  grant  rates  for  the  relief  of  the  poor,  and  to 
direct  specific  relief  to  them  in  money  or  in  kind.  These 
accounts  purport  to  be  annually  vierified  on  oath  and  allowed 
by  two  justices  of  the  peace* 

"  There  is  also  a  book  in  the  possession  of  the  overseers 
of  Pensham,  purporting  to  contain  accounts  of  levies  and 
assessments  made  for  the  poor  of  Pensham  from  the  year 
1810  to  1819,  and  another  book  purporting  to  contain 
similar  accounts  for  the  years  1834  to  ]8d7|  of  which  as- 
sessments five  only  have  magistrates'  signatures  affixed  to 
them,  viz.  those  for  the  years  1834  and  1835,  the  signatures 
of  two  magistrates  each,  and  those  for  tl^  years  ]817«  1836 
and  1837,  the  signature  of  one  magistrate  only. 

''  The  earliest  notice  of  the  existence  of  an  overseer  for 
the  township  of  Pensham  is  furnished  by  an  entry  in  the 
overseer's  book  of  St.  Andrew's,  under  the  date  of  the  3rd 
of  April,  1746,  which  mentions  the  receipt  from  William 
Wood,  *  Pensham  overseer,'  of  a  balance  due  upon  the  ac- 
counts of  Pensham's  share  of  bye  charges.  Three  later 
entries  in  the  same  book,  viz.  1796,  1800  and  1802,  respec- 
tively mention  '  Pensham  overseers'  in  the  plural  number, 
lists  of  appointments  of  overseers  from  the  year  1816, 
which  are  in  the  custody  of  the  clerk  of  the  magistrates  for 
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the  Pershore  division,  shew  the  annual  appointment  from 
that  year  to  1830  of  one  overseer  for  Pensham,  and  from 
1830  of  two. 

**  The  overseers  of  St.  Andrew's  and  Pensham,  respec- 
tively^  are  in  possession  of  the  following  documents  relating 
to  the  settlement  of  the  poor,  viz. 

•'  The  Overseers  of  St.  Andrew's. 

''  1.  A  certificate  dated  23d  March,  1744,  from  the  parish 
of  Severn  Stoke,  directed  to  the  churchwardens  and  over- 
seers of  the  poor  of  St.  Andrew's  acknowledging  that  one 
John  Cooke,  *  of  Pensham,  in  the  said  parish  of  St.  Andrew,' 
was  an  inhabitant  legally  settled  in  the  said  parish  of  Severn 
Stoke. 

"  2.  Two  indentures  of  apprenticeship  of  the  respective 
dates  of  May  23,  1776,  and  November,  1785,  under  the 
seals  of  four  persons  described  as  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  St.  Andrew,  one  of  those 
persons  being  in  each  case  an  inhabitant  of  Pensham. 

"  3.  Bonds  to  certain  persons  described  as  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of  St. 
Andrew  for  indemnifying  the  said  parish  against  the  charges 
of  certain  bastard  children,  in  one  of  which,  dated  the  26th 
July,  1804,  two  of  the  obligees  were  inhabitants  of  Pen- 
sham, and  the  mother  of  the  child  is  described  as  of  the 
parish  of  St.  Andrew.  In  another  of  these  bonds,  dated 
the  12th  January,  ft  10,  one  of  the  obligees  was  an  inhabi- 
tant of  Pensham,  and  the  mother  of  the  child  is  described 
as  of  the  '  hamlet  of  Pensham  in  the  parish  of  St.  Andrew,' 
in  which  hamlet  she  is  alleged  to  have  been  lately  delivered. 
Another  of  these  bonds,  dated  6th  September,  1 804,  pur- 
ports to  be  given  by  two  persons  described  as  of  the 
*  hamlet  of  Pensham,  in  the  parish  of  St.  Andrew  in  Per- 
shore,' one  of  these  persons  being  a  churchwarden  of  St. 
Andrew,  and  it  purports  to  indemnify  '  the  said  churchwar- 
dens and  overseers  and  all  the  other  inhabitants  of  the  said 
hamlet  and  parish.' 
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**  The  Overseers  of  Pensham.  184S. 

•*  1.  An  order  of  filiation  made  the  2d  September,  J 8 17,      ^'^^ 
upon  the  complaint  of  the  churchwardens  and  overseers  for  v. 

the  relief  of  the  hamlet  of  Pensham^  in  respect  of  a  male    Q^****^*- 
bastard  child  then  lately  bom  in  the  said  hamlet  of  Pen- 
sham. 

"  2.  Three  orders  of  removal  of  paupers  from  the  hamlet 
of  Penaham  made  respectively  in  the  years  1817,  1829  and 
1831,  upon  the  complamt  of  the  churchwardens  and  over* 
seers  of  that  hamlet, 

**  3.  Three  orders  of  removal  to  the  hamlet  of  Pensham^ 
one  of  which  dated  1st  December,  1818,  upon  the  appeal 
of  the  churchwardens  and  overseers  of  that  hamlet,  was 
subsequently  quashed  by  the  quarter  sessions  as  to  one  of 
the  paupers,  and  confirmed  as  to  the  other,  and  the  sum  of 
40f.  for  costs  ordered  to  be  paid  to  the  churchwardens  and 
overseers  of  the  said  hamlet.  Anodier  of  these  last- 
mentioned  orders,  dated  12th  March,  1823,  is  from  the 
hamlet  of  Pinvin;  and  the  third,  dated  22d  March,  1831, 
describes  Pensham  by  the  terms, '  The  hamlet  of  Pensham 
in  the  parish  of  St.  Andrew  in  Pershore.' 

*'  No  removal  or  order  of  removal  of  paupers  from  St. 
Andrew's  to  Pensham,  or  from  Pensham  to  St.  Andrew's, 
has  ever  been  made." 

By  an  order  of  the  Poor  Law  Commissioners,  made  the 
28th  September,  1831,  Pensham  was  united  with  several 
other  places  for  the  administration  of  the  laws  for  the  relief 
of  the  poor,  and  by  the  same  order  two  guardians  were 
assigned  to  the  parish  of  St.  Andrew,  and  one  to  Pensham. 

From  the  year  1830  (when  the  act  requiring  such  return 
came  into  operation)  Pensham  has  regularly  returned  to  the 
clerk  of  the  peace  a  separate  list  of  its  pauper  lunatics,  and 
from  1834  a  list  of  its  inhabitants  liable  to  serve  on  juries. 

"  From  the  year  1781  to  1832  Pensham  was  separately 
assessed  to  the  land  tax  and  had  a  collector  of  its  own, 
separate  from  and  unconnected  with  the  collector  of  the 
parish  of  St.  Andrew,  who  annually  returned  to  the  com- 
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missioners  of  taxes  and  assesstnents  a  list  of  all  property 
within  the  hamlet.  In  these  appointments  Pensbam  is,  in 
five  instances,  described  as  a  parish,  viz.  in  the  years  1825, 
1829,  1830,  1831  and  1832. 

*'  Fifty-one  years  ago  the  county  rates  for  St  Andrew's 
and  Pensbam  respectively  began  to  be  separately  collected, 
and  have  continued  to  be  so  to  the  present  time. 

**  Pensbam  has  alvi^ays  had  a  separate  constable  and  sur- 
veyor of  the  highvi'ays. 

"  Previously  to  the  year  1810  there  was  a  large  tract  of 
open  land  within  the  limits  of  Pensbam,  which  was  then 
inclosed  under  an  inclosure  act  and  allotted  to  the  proprie- 
tors of  land  in  that  hamlet.  By  a  clause  in  the-  act  notice 
of  the  Commissioners*  proceedings  is  directed  to  be  affixed 
on  the  door  of  the  church  of  St.  Andrew.'^ 

The  case  then  proceeded  to  state  the  evidence  as  to  the 
subordinate  issues  (the  3d  and  4th  and  5th)  respecting  the 
five  townships.  It  has  not  been  deemed  necessary  to  set 
out  this  evidence  at  length.  The  following  appear  to  be 
the  most  material  statements  contained  in  this  part  of  the 
case. 

''  The  five  '  chapels'  of  Besford,  &c.  are  noticed  in  the 
instrument  of  endowment  before  referred  to,  as  annexed  to 
or  dependent  upon  the  church  of  St.  Andrew,  and  '  the 
obventions'  of  those  '  chapels'  are  among  the  revenues 
assigned  by  that  instrument  for  the  endowment  of  the 
vicarage." 

In  a  terrier  of  St.  Andrew's  of  the  date  of  1585  the 
tithe  lands  of  the  five  ''  chapels"  are  mentioned  as  belong- 
ing to  the  vicar  of  St.  Andrew. 

"  In  the  parliamentary  survey  of  l64g,  these  chapels  are 
respectively  mentioned  as  having  each  a  separate  curate  and 
cureof  souls  of  the  annual  value  respectively,  Bricklehamp- 
ton  of  12/.  the  others  of  10/.  each.  The  curates  are  re- 
spectively appointed  by  the  vicar  of  St.  Andrew. 

**  These  chapelries  have  each  had,  as  far  back  as  can  be 
traced,  a  separate  church  or  chapel  with  a  bell  or  bells. 
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They  have  respectively  had  separate  wardens  of  such 
cbapel  (sometimes  called  churchwardens,  at  other  tiroes 
chapelwardens)  whose  regular  attendance  to  take  their  oaths 
of  office  is  noticed  in  the  visitation  books,  now  extant  in  the 
registry  of  the  diocese,  from  their  commencement  in  1665. 
They  have  also  had  separate  overseers  of  the  poor,  (some- 
times two,  at  other  times  one,)  and  have  each  separately 
repaired  its  own  chapel,  and  maintained  its  own  poor  with- 
out ever  contributing  to  the  repairs  of  the  church  or  main- 
tenance of  the  poor  of  the  parish  of  St.  Andrew." 

The  verdict,  taken  for  the  plaintiffs,  was  to  be  entered 
for  the  plaintiffs  or  defendants  respectively  upon  each  issue, 
according  to  the  order  and  direction  of  the  Court  upon  the 
argument. 

The  case  was  now  argued  by  Erie  for  the  plaintiffs,  and 
Sir  F.  Pollock  A.  6.  for  the  defendants  (a).  The  authori- 
ties cited  were  HiUon  v.  Pawle{b);  Nicols  v.  Walker  {c)\ 
Rudd  V.  Morton  (d) ;  I  Bum's  Ecc.  Law,  299 ;  Rex  v.  Hor- 
ton{e)\  Rex  v.  Justices  of  Salop(f);  Reg.  v.  Justices  of 
Worcestershire  (g)\  Rex  v.  Palmer  (h),  3  Bum*s  Ecc.  Law, 
tit  Offerings ;  Rex  v.  Newell(J);  Bastockr.  Ridgway,(k); 
and  statutes  9  Geo.  1,  c.  7,  s.  4;  12  Geo.  2,  c.  29,  s.  2 ;  9 
Geo.  4,  c.  40,  s.  36. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  on  a  subsequent  day  in  this  term 
(June  7th)  delivered  the  judgment  of  the  Court  as  follows  : 
— Whether  the  interest  connected  with  these  proceedings 
bear  any  fair  proportion  to  the  expense  and  trouble  which 
have  been  incurred,  it  is  useless  now  to  inquire.     Questions 
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(a)  Before  Lord  Denman  C.  J., 
Patteumy  Williams  and  Cokridge, 
Js. 

(6)  Cro.  Car.  93. 

(c)  Cro.  Car.  501. 

id)  8  Salk.  501. 

(«)  IT.  R.  374 


(/)  3  B.  &  Ad.  910. 

(g)d  N.&  P.  434,  and  3  P.  & 
D.  465. 

(A)  8  East,  416. 

(i)  4  T.  R.  266. 

(Ar)  6  B.  &C.496;  5.  C.  9  D. 
fie  R.  585. 
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1842.  have  been  raised  and  are  submitted  to  us  for  decision,  and 
must  therefore  be  disposed  of.  That  can  be  done  only  in 
one  of  two  ways,  either  the  case  must  he  sent  back  for  the 
decision  of  a  jury,  the  proper  tribunal  for  such  decision ; 
or  the  Court  must  undertake  a  duty,  somewhat  unusually, 
and  perhaps  irregularly  cast  upon  it,  of  drawing  conclusions 
from  facts.  We  have  no  doubt  but  that  the  former  would 
have  been  the  more  regular  course.  We  undertake  the 
latter  however,  without  intending  thereby  to  create  a  pre- 
cedent, in  order  to  save  the  great  additional  expense  which 
a  trial  must  unavoidably  occasion  to  the  parties. 

We  shall  somewhat  change  the  order  of  the  quesdons, 
and  first  notice  the  second,  which  seems  to  have  the  most 
important  bearing  upon  the  matters  in  dispute,  and  virtually 
to  include  the  first. 

This  second  question  is  as  to  the  unity  of  St  Andrew  in 
Pershore  and  Pensham,  or  their  separadon  from  each 
other,  as  respects  the  maintenance  of  the  poor,  within  the 
meaning  of  stat.  13  &  14  Car.  2,  c.  J2,  s.  ^1. 

We  think  that  the  evidence  both  as  to  quandty  and 
antiquity  (which  latter  it  is  unnecessary  to  remark  is  very 
material  in  such  cases)  preponderates  greatly  in  favour  of 
their  identity.  And  upon  this  point,  though  a  very  large 
mass  of  evidence  has  been  collected,  we  do  not  consider  it 
to  be  needful  to  enter  into  a  detailed  examination  of  it,  inas- 
much as  there  is  a  perfect  agreement  on  both  sides  as  to 
one  point,  which  we  think  is  decisive  of  the  question.  The 
case  finds  that,  for  forty  years  before  1835,  there  was  one 
workhouse  situate  in  St.  Andrew's,  for  the  use  of  the  poor 
of  St.  Andrew's  and  Pensham  jointly  ;  and  that ''  the  poor 
had  been  jointly  and  indiscriminately  relieved  as  far  back  as 
can  he  traced  previously  to  that  period.**  So  that,  in  what- 
ever manner  the  quota  of  two  thirds  for  one  district  and 
one  third  for  the  other  may  have  been  raised  by  each,  (a 
matter  which  we  do  not  consider  to  be  material),  the  whole 
when  raised  constituted  one  fund  for  the  maintenance  of 
the  poor.    This  has  always  been  deemed  the  leading  con- 
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sideratioD  in  questions  of  this  kind.  Id  the  case  of  Rex  v.  1849. 
Nevell{a),  in  which,  from  the  appointment  for  a  great  length 
of  time,  if  not  immemorialiy,  of  a  lawful  number  of  over- 
seers, (and  not  as  here  so  frequently  of  one),  and  from 
separate  transactions,  the  two  districts  bad  so  much  the 
appearance  of  having  been  distinct.  Lord  Kenjfon,  in  giving 
judgment,  selected  from  the  case  the  following  passage. 
"  The  two  parts  of  the  parish  have  paid,  the  hamlet  three 
eighths,  and  the  borough  part  five  eighths,  of  the  whole  ex* 
penses  incurred  by  the  poor  of  both  parts  of  the  parish; 
the  whole  expenses,  when  incurred,  being  computed  into  one 
integral  sum,**  and  **  the  overseers,  of  each  part  have  ac- 
counted with  each  other."  He  then  adds, "  then  it  appears 
to  have  been  only  one  district,  affording  one  integral  fund 
for  the  poor  of  both  parishes  ;*'  and  his  judgment  was 
accordingly  in  favour  of  the  unity  of  the  two  districts.  Mr. 
Justice  Ashhurst  is  reported  to  have  stated  his  opinion 
thus :  **  what  is  decisive  in  this  case  is,  that  it  does  not 
appear  that  these  districts  have  ever  acted  separately,  but 
00  the  contrary  that  they  have  had  one  joint  sum  for  the 
poor  of  both  parts  of  the  parishes,  and  that  they  have 
settled  their  accounts  at  the  end  of  the  year."  The  only 
other  judge  (Mr.  Justice  Grose)  rested  his  judgment  mainly 
on  the  same  ground. 

The  same  question  again  came  into  consideration  in  a 
much  more  subsequent  case  of  Bastock  v.  Ridgway(jb), 
That  was  an  issue  to  try  whether  the  hamlet  of  Single- 
borough  was  legally  separated  and  divided  from  the  town- 
ship of  Great  Horwood,  in  the  county  of  Buckingham,  for 
the  relief  and  maintenance  of  the  poor.  The  following 
extract  from  the  judgment  of  Mr.  Justice  Bayky,  which  is 
in  perfect  conformity  with  the  case  above  quoted,  will 
suffice  for  our  present  purpose.  '^To  constitute  a  valid 
separation  of  the  hamlet  and  township,  there  ought  to  have 
been  not  only  a  separate  coUectiou  of  funds,  but  a  separate 
and  distinct  appOcation  of  the  funds  themselves ;  for,  although 

(a)  4T.  R.  266.         (6)  6  B.  &0. 496;  5.  C.  9  D.  &  R.  585. 
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certain  proportions  of  the  funds  may  have  been  collected 
immemoriaUjf  in  particular  districts  within  the  parish,  yet  if 
they  all  afterwards  constitute  one  entire  fund,  and  were 
applied  to  maintain  the  poor  of  the  parish  generally,  it 
cannot  then  be  said  of  that  parish  that  by  reason  of  its 
largeness,  it  could  not  have  the  benefit  of  the  statute  45 
ElizJ*  The  concluding  remarks  of  the  learned  judge  apply 
to  a  parish  having  the  benefit  of  the  statute  of  Elizabeth, 
But  the  precise  question,  it  will  be  observed,  was  whether 
one  district  was  legally  separated  and  divided  from  another* 
We  entirely  agree  and  are  fully  satisfied  with  the  soundness 
of  these  principles,  and  are  of  opinion  that  they  dispose  of 
the  second  question,  which  must  therefore  be  answered  in 
the  negative. 

It  follows  that  the  earlier  part  of  the  first  question  must 
be  answered  in  the  aflirmative;  for  we  have  already  ex- 
pressed our  opinion  that  St.  Andrew's  Pershore  and  Pen- 
sham  are  not  separated  for  the  maintenance  of  their  poor; 
and  when  we  find  it  stated,  (without  any  thing  to  the  con- 
trary), that  each  of  the  five  townships  (or  chapelries)  has 
"  maintained  its  own  poor,  without  ever  contributing  to  the 
repairs  of  the  church  or  maintenance  of  the  poor  of  St. 
Andrew,"  it  follows  that  our  answer  must  be  in  the  affirma- 
tive to  the  whole  question. 

We  do  not  perceive  that  the  third  question,  whether  the 
five  enumerated  chapelries  at  the  time  of  the  passing  the 
statute  of  Elizabeth  were  reputed  parishes,  has  any  material 
bearing  upon  the  principal  point  in  dispute.  That  they  ail 
existed  as  chapelries  at  the  period  in  question  seems  to  be 
placed  beyond  a  doubt.  But,  when  in  the  earlier  and  most 
important  documents,  (the  endowment  in  1331,  the  terrier 
of  1585,  which  seems  to  have  been  very  accurately  and 
minutely  drawn  up,  and  the  parliamentary  survey),  they  are 
also  clearly  denominated  chapelries,  and  in  several  of  their 
own  private  documents  their  officers  are  called  by  them- 
selves chapel  wardens,  we  see  no  reason  for  concluding,  and 
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do  not  think,  that  they  had  at  the  time  in  question  acquired         1842. 
the  title  of  parishes  by  reputation. 

We  have  already  observed,  as  to  the  fourth  question^  that 
all  the  evidence  seems  to  lead  to  one  conclusion,  viz.,  that 
each  of  the  five  chapelries  has  maintained  its  own  poor 
separately  from  the  time  of  passing  of  the  statute  of  Eiiza" 
beik. 

As  to  the  fifth  question,  when  we  find  from  the  parlia- 
mentary survey,  that  the  curates  (as  they  are  there  called) 
of  the  chapelries  "  are  respectively  appointed  by  the  vicar 
of  St.  Andrew/'  and  that  in  the  instrument  of  endowment* 
and  the  terrier  before  referred  to,  they  are  djcscribed  as 
"annexed  or  dependent,"  and  also  *'  belonging  to"  the  said 
church,  we  do  not  think  that  any  of  the  said  five  chapelries 
"  were  ecclesiastically  separated  from,  and  wholly  indepen- 
dent of,  the  mother  church." 

Our  answer  to  the  second  (and  most  important)  question 
applies  in  a  great  degree  to  the  last.  Generally  speaking, 
when  questions  have  arisen  as  to  whether  any  district  can 
have  the  benefit  of  the  statute  of  Elizabeth,  a  leading  prin- 
ciple has  been  the  state  of  things  before.  If  the  district 
has  had  the  benefit,  it  has  always  (except  there  may  have 
been  some  important  change  in  the  state  of  things)  been 
considered  an  important  reason  for  its  continuing  to  have  it* 
''These  circumstances,"  in  the  language  of  Mr.  Justice 
Grose  in  the  case  first  cited,  "  convince  me  that  this  parish 
can  have  and  have  had  the  benefit  of  the  statute  of  Eliza- 
beih.**  Without  therefore  entering  into  the  jjuestion,  (which 
it  is  not  at  all  necessary  to  do),  how  far  a  district  may  be 
now  subdivided  for  the  purposes  of  the  poor,  our  opinion, 
as  before  stated,  is  that  Pensham  and  Pershore  have  jointly 
maintained  their  poor ;  and  that  nothing  appears  in  the  case 
to  shew  that  they  cannot  continue  to  do  so.  Our  answer 
therefore  to  this,  the  last  question,  must  be  in  the  affirma- 
tive. 

D.  Verdict  to  be  entered  accordingly. 
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jyy  Hunt  and  another.  Assignees  of  E.  E.  Wilmot,  an 

May  27tk  Insolvent,  v.  Robins. 

To  a  declare-  rn 

tion  in  tmver  1  ROVER.     The  declaration  stated  that  Elizabeth  EUza 

nees  of 'aif~     Wilmot,  the  insolvent,  before  she  subscribed  her  petition  to 

iDsolvent,  the  the  Insolvent  Debtors*  Court,  and  before  the  plaintiffs  be- 
defendaiit  .  .  .,'»»,    ^^  i 

pleaded  that     came  assignees,  to  wit,  on  the  Ist  May,  1838,  was  possessed 

before  the  in-  ^^  ^f  i^^^  ^^^  property  of  certain  goods,  and  charged  that 
prisonmeot  the  defendant,  well  knowing  them  to  be  the  property  of 
forSv*^^^^^  TFt/nio/  before  she  subscribed  her  petition,  and  of  right  to 
a  bill  of  ex-  belong  to  the  plaintiffs  as  assignees  after  she  subscribed 
bU  one  month  ^^  petition,  to  wit,  on  the  6th  December,  1838,  converted 
after  date,  and  the  same,  &C« 
payment  of  ^d.  Plea.  That  by  a  certain  indenture  made  heretofore, 

the  bill  the      j|qj   whilst  Wilmot  was  possessed   as  aforesaid   of  the 

insolvent  exe-  .  .  *^    . 

cuted  a  bill  of  goods  in  the  declaration  mentioned,  before  she  subscribed 

"^e^^'mlnt^  her  petition,  and  before  the  commencement  of  her  impri- 
tion  to  the  sonment,  to  wit,  on  the  £  I  st  day  of  February,  1 838,  between 
which  the  in-  Witmot  of  the  one  part,  and  George  Luckin  of  the  other 
»o**«nJ  <»v^  part,  after  reciting  that  Wilmot  had  requested  Luckin  to 
in  case  of  his  discount  for  her  a  certain  bill  of  exchange,  bearing  even 
default  in  nay-  ^^^i^  ^^^^  ^y^^  ^^^  indenture,  drawn  by  Luckin  upon  and 

of  exchange  accepted  by  Wilmot,  for  payment  of  100/.  at  one  month 
should  bav«"^  ^^^  ^^^'  which  Lucldm  had  agreed  to  do  upon  having  the 
the  goods  as     payment  of  the  bill  secured  to  him  in  the  manner  therein- 

property.  The  ^^^^  mentioned,  Wilmot,  in  consideration  of  the  sum  of 
plea  then 

stated  that  the  bill  of  exchange  was  not  piud  when  it  became  due,  and  that  thereupon, 
and  before  the  insolvent's  imprisonment,  the  defendant  took  possession  of  the  goods 
and  converted  them. 

The  plaintiff  replied  that  the  defendant  had  iM  the  goods  a/ler  the  insolvent's  im- 
prisonment had  commenced,  and  relied  upon  1  &8  Viet,  c  110,  s.  61,  which  enacts,  that 
no  person  shall  after  the  commencement  of  the  imprisonment  of  thS  insolvent  **  avail 
himself"  of  any  bill  of  sale  given  by  the  insolvent,  *'  either  by  seizure  and  sale  of  the 
property  of  such  prisoner,  or  by  sale  of  such  property  theretofore  seized,"  but  that  any 
person  to  whom  any  sum  of  money  shall  be  due  in  "  respect  of  such  bill  of  sale"  may 
be  a  creditor  for  the  same  under  the  act. 

Held,  that  the  plea  was  good,  as  by  the  terms  of  the  bill  of  sale  the  defendant  had 
become  absolute  owner  of  the  goods  on  the  insolvent's  failure  to  pay  the  bill  of  exchange 
before  the  imprisonment;  and  the  sale,  after  the  imprisonment,  had  been  made  by 
virtue  of  such  ownership  and  not  of  the  bill  of  sale,  and,  therefore,  the  defendant  had 
not  "  availed  himself"  of  the  bill  of  sale  within  the  meaning  of  the  section. 
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J  00/.  paid  by  Luckin  to  fVilmot,  did  grant,  bargaiD,  sell 
and  confirm  unto  Luckin,  his  executors,  administrators  and 
assigns  the  goods  in  the  declaration  mentioned.  To  have 
and  to  hold  the  said  goods  thenceforth  unto  Luckin,  his 
executors,  administrators  and  assigns,  subject  nevertheless 
to  the  proviso  thereinafter  contained.  And  by  the  said 
proviso  it  was  provided,  that  if  Wilmot,  her  executors,  ad- 
ministrators or  assigns,  or  any  of  them,  should  pay  the 
bill  of  exchange  when  the  same  should  become  payable, 
then  the  indenture  should  determine  and  be  void  to  all 
intents  and  purposes.  And  Wilmoi,  by  the  indenture,  for 
herself,  her  executors,  administrators  and  assigns,  did  co- 
venant and  grant  with  and  to  the  said  G.  Luckin,  his  exe- 
cutors, administrators  and  assigns,  in  manner  following  :— 
that  she,  her  executors  or  administrators,  would  pay  the 
bill  of  exchange  at  the  time  and  in  manner  aforesaid;  and 
that  in  case  default  should  happen  to  be  made  in  payment 
thereof,  Luckin^  his  executors,  administrators  and  assigns 
should  and  might  peaceably  and  quietly  have,  receive 
and  enjoy,  to  his  and  their  own  proper  and  absolute  use 
and  behoof  for  ever,  the  said  thereby  bargained  and  sold 
goods,  without  any  lawful  let,  suit,  trouble,  molestation  or 
denial  of  Wilmotg  her  executors,  administrators  or  assigns^ 
or  any  other  person  or  persons  whomsoever,  as  by  the  in- 
denture. That  the  bill  of  exchange  in  the  indenture  men- 
tioned became  due  before  1Ft/mo/  subscribed  her  petition  as 
aforesaid,  and  before  the  commencement  of  the  imprison- 
ment, and  before  the  plaintiffs  became  assignees  as  afore- 
said, to  wit,  on  the  24th  March,  1858,  and  that  Wilmoi  did 
not  pay  the  bill  of  exchange  when  the  same  became  payable, 
but  wholly  refused  and  neglected  so  to  do  and  therein 
wholly  failed.  And  thereupon  Luckin  afterwards  and  be* 
fore  the  said  Wilmot  subscribed  her  said  petition  and  before 
the  commencement  of  her  imprisonment,  and  before  the 
plaintiffs  became  assignees  as  aforesaid,  to  wit,  on  the  day 
and  year  last  aforesaid,  entered'  into  the  possession  of  and 
took  and  had  the  goods  to  his  own  use,  under  and  by  virtue 
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of  the  indeoture.  Whereupon  the  defendant,  as  the  ser- 
vant and  by  the  command  of  Luckin,  after  such  default  as 
aforesaid,  to  wit,  at  the  said  time  when,  8cc.  converted  and 
disposed  of  the  goods  in  the  declaration  mentioned.  Veri- 
fication. 

4th  Plea.  That  the  said  Wilmot  heretofore,  before  she 
subscribed  her  petition  and  before  the  commencement  of 
her  imprisonment,  and  before  the  time  when.  &c.  to  wit,  on 
the  13th  November,  1838,  for  a  honk  fide  good,  valuable 
and  sufficient  consideration,  to  wit,  the  sum  of  137/.,  to 
wit,  on  the  day  and  year  last  aforesaid,  paid  by  the  de- 
fendant to  Wilmot,  bargained,  sold  and  assigned  to  de- 
fendant the  goods  in  the  declaration  mentioned,  and  the 
same  goods  were  delivered  to  and  possessed  by  the  de- 
fendant. Wherefore  the  defendant  afterwards,  at  the  time 
when,  &c.  in  the  declaration  mentioned,  committed  the 
alleged  grievance  in  the  declaration  mentioned,  &c.  Veri- 
fication. 

Replication.  That  after  the  making  of  the  indenture 
as  in  the  3d  plea  mentioned,  and  after  the  passing  of  1  &  2 
Vict.  c.  110,  s.  6l,  and  after  the  1st  October,  1838,  the 
time  appointed  for  the  provisions  of  the  act  to  come  into 
pperation,  and  before  any  sale  of  the  goods  in  the  declara- 
tion mentioned  by  Luckin  under  the  indenture,  to  wit,  on 
the  23d  November,  1838,  the  imprisonment  of  Wilmot 
commenced,  and  from  thence,  until  and  at  the  time  of  the 
making  of  the  vesting  order  next  mentioned,  the  giving  of 
the  notice  and  the  making  of  the  sale  of  the  goods,  as  here- 
after mentioned,  continued.  The  replication  then  stated 
that  on  the  4th  December  a  vesting  order  was  made  by  the 
Insolvent  Court,  vesting  Wilmofs  estate  in  a  provisional 
assignee;  that  on  the  £9th  January,  1839,  the  plaintiffs 
were  appointed  assignees  of  fVilmofs  estate,  and  that,  be- 
fore they  were  appointed  assignees,  the  provisional  assignee, 
on  the  6th  December,  1 838,  gave  notice  to  the  defendant 
of  TFt'/mo^'s  imprisonment  and  petition,  that  defendant, 
nevertheless,  after  the  commencement  of  such  imprison- 
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ment,  and  after  Wilmot  had  petitioned  for  her  discharge,  1842. 
and  after  the  vesting  order,  and  after  the  statute  came  into 
operation,  and  after  the  giving  the  said  notice  to  the  de- 
fendant, to  wit,  on  the  6th  December,  1838,  in  order  to 
make  the  said  bill  of  sale  available,  sold  the  goods  in  the  * 
declaration  mentioned,  contrary  to  the  form  of  the  statute, 
which  sale  is  the  conversion  in  the  declaration  mentMhed. 

The  replication  to  the  4th  plea  was  substantially  the 
same  with  the  first  replication. 

Special  demurrer  to  the  first  replication,  on  the  grounds 
that  it  is  not  shewn  by  the  replication  that  the  possession 
and  property  by  the  plea  shewn  to  have  been  vested  in 
Luckin  at  the  time  of  the  commencement  of  the  imprison* 
ment  of  Wilmot  was  ever  divested;  that  undef  the  circum- 
stances disclosed  in  the  count,  plea  and  replication  the 
conversion  complained  of  was  rightful ;  that  while  the  plea 
shews  and  the  replication  does  not  deny  that  the  posses- 
sion and  right  of  possession  of  Wilmot,  whereon  the  plain- 
tiflFs'  claim  is  in  the  count  founded,  had  before  the  com- 
mencement of  the  imprisonment  passed  to  Luckin,  the 
replication  does  not  shew  that  the  plaintiffs  subsequently 
acquired  possession  or  the  right  of  possession ;  that  the 
replication  in  claiming  for  the  plaintiffs  as  assignees  a  right 
of  possession  which,  as  against  Wilmot  had  passed  to 
Luckin,  departs  from  the  count,  which  does  not  state  any 
possession  by  the  plaintiffs  as  assignees,  but  founds  their 
right  of  action  on  their  right  of  possession  only,  and  such 
her  right  of  possession  is  by  the  plea  shewn  to  have  passed 
to  another  before  her  imprisonment  began. 

Special  demurrer  to  the  replication  to  the  4th  plea,  on 
the  ground  that  the  plea  asserts  and  the  replication  does 
not  deny  that  before  the  commencement  of  the  imprison- 
ment of  Wilmot  she  sold  and  delivered  the  goods  in  ques- 
tion to  the  defendant  for  a  valuable  consideration,  and 
that  the  defendant  thereon  was  possessed  of  the  goods  as  a 
bonft  fide  purchaser  for  value ;  that  the  sale  and  delivery  of 
goods  is  not  the  less  effectual  to  maintain  the  rights  of  the 

VOL.  II.— o.  D.  XX 


650  CASES  IN  THE  QUEEN's  BENCH, 

1843.  purchaser  as  owner  by  reason  that  such  sale  was  effectuated 
or  accopapanied  by  an  indenture  commonly  called  a  bill  of 
sal^  between  the  vendor  and  purchaser.  The  other  grounds 
pf  demurrer  were  the  same  as  to  the  replication  to  the  3d 
plea. 

J.  ffenderson  in  support  of  the  demurrer.  The  ques* 
tion  turns  on  the  1  &  2  Vict.  c.  110,  s.  6 1,  which  enacts, 
that  '^  in  all  cases  where  any  prisoner  whose  estate  shall 
have  been  vested  in  the  said  provisional  assignee  under 
this  act  shall  have  executed  any  warrant  of  attorney  to 
confess  judgment,  or  shall  have  given  any  cognovit  ac" 
tionen^i  or  bill  of  sale,  whether  for  a  valuable  considera- 
tion or  otherwise,  no  person  shall,  after  the  commence* 
ment  of  the  imprisonment  of  such  prisoner,  avail  himself 
pr  herself  of  any  execution  issued  or  to  be  issued  upon  any 
judgment  obtained  or  to  be  obtained  upon  such  warrant 
of  attorney  or  cognovit  actionemj  or  of  such  bill  of  sale, 
either  by  aeizure  and  sale  of  the  property  of  such  prisoner 
or  any  part  thereof,  or  by  sale  of  such  property  theretofore 
seized,  or  any  part  thereof,  but  that  any  person  or  persons 
to  whom  any  sum  or  sums  of  money  shall  be  due  in  respect 
of  any  such  warrant  of  attorney  or  coguovit  actionem,  or 
of  such  bill  of  sale,  shall  and  may  be  a  creditor  and  credi- 
tors for  the  same  under  this  act."  It  is  clear  that  this  sec- 
tion applies  to  such  bills  of  sale  only  as  are  a  security  for  a 
debt  subsisting  at  the  time  of  the  insolvency.  But  the  bill 
of  sale  in  question  had  ceased  to  be  a  security  at  the  time 
of  Wilmofs  imprisonment,  and  therefore  is  not  within  the 
section.  It  appears  from  the  third  plea  that  Luckin,  in 
the  month  of  February  had  discounted  for  fVilmot  a  bill 
of  exchange  payable  one  month  after  date.  As  a  security 
for  payment  of  this  bill  Wilmot  assigned  the  goods  in  ques- 
tion to  Luckin  by  indenture  of  bargain  and  sale,  which 
contained  a  covenant  on  the  part  of  Wilmot  vesting  the 
goods  absolutely  in  Luckin,  in  case  Wilmot  should  make 
default  in  paying  the  bill  of  exchange.     In  the  month  of 


TRINITY  TERM,   V  VICT. 

March,  therefore,  when  the  bill  of  exchange  became  due 
and  Wilmot  failed  to  pay  it,  the  goods  in  question,  under 
the  above-mentioned  covenant,  became  the  absolute  pro- 
pertj  of  Luckin,  and  Luckin  accordingly  then  took  pos- 
session of  them.  The  sale,  therefore,  by  Luciin  after  the 
commencement  of  the  imprisonment  was  a  sale  of  his  own 
goods.  Xtuckin  had  already  '^  availed  himself"  of  the  bill 
of  sale,  for  the  goods  had  become  absolutely  his  own  under 
the  bill  of  sale  before  the  imprisonment,  and  he  had  no 
occasion  to  **  avail  himself"  of  the  bill  of  sale  in  order  to 
sell  the  goods  after  the  imprisonment.  The  concluding 
part  of  the  section  makes  it  clear  that  it  was  not  intended 
to  make  it  applicable  to  a  party  who  had  already  realised 
the  fruits  of  his  security,  for  it  provides  that  any  person 
to  whom  any  sum  shall  be  ''due*'  in  respect  of  a  bill  of 
sale  may  be  '*  a  creditor  for  the  same  under  the  act." 
LuMn  had  been  paid  by  the  goods  and  had  ceased  to  be 
a  creditor  before  the  imprisonment.  The  construction  put 
upon  6  Geo*  4,  c.  I6,  s.  108,  which  contains  a  sipailar  pro- 
vision with  respect  to  any  ''  creditor  having  security  for  his 
debt,''  in  Wymer  v.  Kemble  (a)  and  Morland  v.  Pellatt  (6) 
is  in  point  for  the  defendant.  [Coleridge  J.  The  section  in 
the  Insolvent  Act  says  ''  theretofore  seized."]  That  must 
mean  seized  under  the  bill  of  sale.  In  this  case  there  was. 
possession  such  as  any  ordinary  purchaser  of  goods  might 
have.  It  could  not  have  been  intended  to  put  a  purchaser 
under  a  bill  of  sale,  after  a  sale  completed  by  delivery,  in  a 
worse  situation  than  any  ordinary  purchaser  without  bill 
of  sale. 

He  then  contended  that  the  replication  was  a  departure, 
on  the  grounds  pointed  out  in  the  special  demurrer. 

Petersdofff  contrii.    The  section  is  clearly  expressed, 
and  the  effect  of  it  is,  that  so  long  as  the  insolvent's  goods 

(a)  6  B.  &  C.  4T9;  S.  C.  9  D.         (6)  8  B.  &  C.  732;  S.  C.  2  M; 
k  R.  511.  &  R.  411. 
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1849.  remain  in  specie,  at  the  time  of  his  imprisonment,  no  war- 
rant of  attorney,  cognovit  or  bill  of  sale  shall  be  available 
afterwards  for  the  purpose  of  selling  the  goods.  [Lord 
Denman  C.  J.  Luckin  sold  the  goods  because  they  were  his; 
he  did  not  avail  himself  of  the  bill  of  exchange  in  selling 
them.  PaUeson  J.  Suppose  it  not  to  be  a  creditor  at  all 
who  takes  possession  under  a  bill  of  sale,  but  an  ordinary 
purchaser,  would  it  be  within  the  statute  to  sell,  after  the 
Commencement  of  the  imprisonment  f]  The  legislature 
may  have  thought  that  there  would  be  a  possibility  of 
fraud  so  long  as  the  goods  were  unsold,  and  therefore  has 
made  the  sale  the  dividing  point. 

J»  Henderson  was  not  heard  in  reply- 
Lord  Denman  C.  J. — The  words  of  the  section  may 
appear  at  first  sight  to  apply,  but,  when  properly  consi- 
dered, they  clearly  do  not  apply.  The  object  of  the  sec-^ 
tion  was  to  prevent  a  person,  to  whom  a  warrant  of  attorney 
or  cognovit  or  bill  of  sale  had  be«tf' given,  from  availing 
himself  of  it  after  the  commencement  of  the  insolvent's  im- 
prisonment ;  but  the  provision  that  no  person  shall,  after 
the  commencement  of  the  insolvent's  imprisonment,  avail 
himself  of  a  bill  of  sale  "  by  sale  of  such  property  thereto* 
fore  seized"  cannot  apply  to  a  person  who  has  become 
absolute  owner  of  the  property  before  the  imprisonment. 
Luckin  had,  as  stated  in  the  plea,  taken  possession  of  the 
property  long  before  the  imprisonment,  and  he  had  posses- 
sion of  it  as  of  any  other  part  of  his  property. 

Patt£son  J. — ^Whatever  may  be  the  right  construction 
of  the  act  with  respect  to  bills  of  sale  in  general,  the  present 
bill  of  sale  is  certainly  not  within  it.  This  bill  of  sale 
does  not  contain  any  power  of  sale  with  respect  to  tbe 
goods  in  question,  and  direct  that  after  applying  the  pro- 
ceeds to  payment  of  LuckMs  debt,  the  residue,  if  any, 
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shall  be  paid  over  to  WilmoL  If  the  deed  had  contained  1842. 
such  a  power  it  might  perhaps  be  said^  that  the  sale  was 
under  the  bill  of  sale.  But,  as  the  case  stands^  the  sale  of 
the  goods  was  made,  not  because  Luckin  had  a  bill  of  sale, 
but  because  be  was  absolute  owner  of  them.  It  cannot, 
therefore,  be  said  that  in  selling  these  goods  Luckin  availed 
himself  of  the  bill  of  sale. 

Williams  J.— On  Wilmot  failing  to  pay  the  biU  of  ex- 
change, the  bill  of  sale  empowered  Luckin  to  take  the 
goods  in  his  possession.  Accordingly  on  Wilmofs  de- 
fault Luckin  did  take  possession  of  them,  and  he  had  the 
possession  and  unqualified  ownership  of  them  as  of  any 
other  part  of  his  property  before  the  imprisonment  com- 
menced. On  his  so  taking  possession,  the  bill  of  sale  and 
the  goods  ceased  at  once  to  be  a  security,  for  his  debt  was 
satisfied  and  the  transaction  closed. 

Coleridge  J.— There  are  two  states  of  things  and  two 
dates  to  be  considered :  the  first  is  the  state  of  things  be- 
fore the  bill  of  exchange  became  due,  and  the  second  is 
the  state  of  things  subsequently.  The  argument  on  behalf 
of  the  assignees  would  apply  to  the  first  state  of  things,  for 
so  long  as  it  continued  Luckin  was  merely  mortgagee,  as 
it  were.  But,  after  default  had  been  made  by  Wilmot  in 
paying  the  bill  of  exchangCi  Luckin  became  immediately 
clothed  with  the  absolute  ownership  of  the  goods,  and  all 
that  was  done  afterwards  was  authorisecTy  not  by  virtue  of 
the  bill  of  sale,  but  by  virtue  of  his  ownership. 

I).  Judgment  for  the  defendant. 
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Saturday,  DoE  d.  PyE  V.  BbAN WHITE. 

May  8M. 

Copyhold  te-    Ejectment  for  lands  in  SuiFolk.    At  the  trial  before 

acomm3    Bosanquet  J.,  at  the  Suffolk  spring  assizes,  1841,  it  ap- 

right  over  the   peared  that  the  land  in  question  was  a  piece  of  land  called 

manor,  are  not  layer's  Green,  alleged  to  be  part  of  the  manor  of  Laven* 

competent       h^ia.    The  lord  of  the  manor  of  Lavenham  was  the  lessor 

witnesses  for  ^  « 

the  lord  of  a    of  the  plaintiff,  and  the  land  was  sought  to  be  reeofered  as 

S'X'^^LirtTff  P**"^  ^^  ^**®  ^**^®  ^^  *®  manor.  Certain  tenants  of  the 
in  an  eject-  manor  having  commonable  rights  over  all  the  waste  of  the 
thrcontwition  D^anor,  were  tendered  as  witnesses  for  the  plaintiff,  and 
is  whether  the  objected  to  by  the  defendant,  but  admitted  to  give  evidence 
is  parcel  of  Uie  by  the  learned  judge,  their  names  having  been  indorsed 

waste  of  the  upon  the  record,  under  the  stat.  3  &  4  Will.  4,  c.  42,  s.  26. 
manor* 

The  plaintiff  had  a  verdict.    A  rule  was  granted  to  shew 

cause  why  there  should  not  be  a  new  trial,  on  the  ground 

that  the  evidence  was  improperly  received. 

Kelly  and  Byles  shewed  cause.  The  tenants  of  the 
manor  were  admissible  witnesses.  They  have  no  direct 
interest  in  the  result  of  the  suit.  If  the  land  in  question  is 
parcel  of  the  waste,  it  is  so,  and  the  rights  of  the  tenants 
of  the  manor  are  the  same,  whatever  the  verdict  in  this 
action  may  be.  In  Doe  d.  Nightingale  v.  MAisey(a),  it 
was  decided  that  the  mother  of  a  defendant  in  ejectment, 
who  claimed  to  retain  possession  of  premises  as  heir  at 
law  to  his  father,  was  a  competent  witness  for  the  defendant, 
though  the  effect  of  her  testimony  was  to  prove  a  seisin  in 
law  in  her  husband,  which  would  give  her  a  claim  to  dower. 
Lord  Tenterden  C.  J.  said,  in  delivering  the  judgment  of 
the  Court,  "  If  he  (the  father)  was  seised,  she  is  equally 
entitled  to  dower,  whether  the  premises  were  in  the  hands 
of  the  defendant  or  of  the  lessor  of  the  plaintiff."  Any 
interest  the  tenants  might  have  in  the  verdict  and  judgment 

(a)  lB.&Ad.  439. 


TRINITY  TRRM,  V  VICT.  666 

WM  taken  away  by  the  indorsement  of  their  names  on  the        ld42. 
record :  Doddington  v.  Hudson  {a),  Adeane  v.  Martlock{b).        '^^^ 

d. 
Biggs  Andrews  (with  whom  was  Gunning),  in  support         ^^ 
of  the  rule.    There  is  a  recent  case  decisive  upon  this   Bbamwhiti. 
question.     In  Doe  v.  Bamford{e)  it  was  held  that^  in  an 
ejectment  brought  by  an  assignee  of  a  mortgage  made  by 
the  defendant,  a  party  who  had  taken  a  later  mortgage  was 
not  a  competent  witness  for  the  defendant.    [Lord  Den-- 
man  C.  J.   Doe  v.  Mai$ey(d)  does  not  appear  to  have  been 
cited.]    It  is  distinguishable ;  the  mother  of  the  lessor  of 
the  plaintiff  could  not  directly  obtain  her  dower  by  the  son 
getting  into  possession.    (He  was  stopped  by  the  Court.) 

Lord  Denman  C.  J. — I  think  we  are  bound  by  the  au- 
thority of  the  case  of  Doe  v.  Bamford{c\  which  is  distin- 
guishable from  Doe  v.  Maisey(d),  because  in  the  latter  an 
intermediate  process  would  be  required  to  give  the  witness 
her  dower.  In  this  case  the  lessor  of  the  plaintiff  claims 
the  land  in  respect  of  a  title  which,  it  is  conceded  by  him, 
will  give  certain  rights  to  the  witnesses ;  if  he  obtains  his 
rights  they  get  at  the  same  time  theirs ;  that,  I  think,  must 
be  taken  to  be  a  direct  interest  in  the  result  of  the  suit. 

Pattbson  J.^This  case  is  on  all  fours  with  Doe  v. 
Bamford(c),  except  that  in  that  case  the  witnesses  were 
called  by  a  party  who  wanted  to  keep  possession ;  and  in 
this  they  are  called  by  a  party  who  wants  to  obtain  it. 

Williams  J. — The  witnesses  had  a  direct  interest  in 
increasing  the  commonable  ground. 

CoLEBiDOS  J. — The  witness  in  effect  comes  to  prove 

(a)  1  Biog.  867  ;S.C.B  Moore,  (c)  11  A.  &  £.  786 ;  S.  C.  3  P. 

168.  &D.  49a 

(6)  5  Bing.  N.  C.  236;  5.  C.  7  (J)  1  B.  ft  Ad.  439. 
Scott,  189. 
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1343.  himself  entitled  to  part  of  the  land.  Suppose  the  lessor  of 
the  plaintiff  had  agreed  with  the  witness  to  give  him  a  lease 
of  the  land  sought  to  be  recovered^  could  it  be  contended 
he  was  competent?  I  cannot  see  any  difference  between 
that  case  and  this. 

G.  Rule  absolute. 


June  3d.       HoGGiNS,  Leaby  and  Bagshaw  v.  Gordon  and  others. 

may  mainf^n  ASSUMPSIT.    The  declaration  stated  that,  heretofore 

an  action  on     and  before  the  the  lime  of  the  making  of  the  promise  by 
an  express  ,,^,  .  ,..       .,^ 

promise  to        the  defendants,  a  certam  cause  was  dependmg  m  the  Court 

pay  hira  the      ^f  Common  Pleas,  wherein  the  now  defendants  were  plain- 
costs  of  a  ^  * 
reference.         tiffs,  and  one  Guwen  was  defendant.     That,  before  the 

ing^nJ^idon"  pron^we,  to  wit,  on  the  7th  December,  1840,  one  of  the 

oftheconsi-    judges  of  the  Court  of  Common  Pleas,  with  the  consent 

such  a  pro-       ^^  ^^^  ^^^  defendants  and  Gawen  the  defendant  in  that 

mise,  <'incon-  cause,  ordered  that  all  matters  in  difference  between  the 

sideration  that  .  .  ,     ,  .         -  .     , 

the  plaintifis,    parties  (with  the  exception  of  one  particular  matter)  should 

of  tht  XTend-  ^^  referred  to  the  arbitrament  of  the  two  plaintiffs  Hoggins 

ants,  would       and  Leary,  and  such  third  person  as  they  should  by  writing 

theroseKestbe  ^i^^er  their  hands  appoint,  or  of  any  two  of  them;  the 

burthen  of  the  costs  of  the  cause  to  be  paid  by  the  defendant  in  that  suit, 

ence,"  was       &nd  the  costs  of  the  reference  and  award  to  be  in  the  dis- 

held  sufficient  cretion  of  the  arbitrators,  or  any  two  of  them ;  the  order 
on  special  de-  i-. 

murrer  to  the    to  be  made  a  rule  of  Court, 
declaration. 

A  declaration  on  a  promise  by  the  defendants  to  pay  the  arbitrators  such  costs,  in 
such  manner  and  at  such  times  as  the  arbitrators  shoiild  direct,  stated  that  the  arbitra- 
tors awarded  that  the  defendants  should  pay  a  certain  sum  as  costs  immediately  after 
the  execution  of  the  award,  whereof  the  aefendants  had  notice. 

Held,  on  special  demurrer,  that  the  award  was  to  be  construed  to  mean  that  the 
costs  were  payable  within  a  reasonable  time  after  the  execution  of  the  award;  that 
they  were  payable  on  notice,  and  that  it  was  not  necessary  that  the  declaration  should 
aver  a  special  request  to  pay. 

A  declaration  stated  that  a  cause  was  referred  to  the  arbitrament  of  J.  and  B.  and  such 
third  person  as  ihey  should  appoint,  or  of  any  two  of  them ;  that  A.  and  B.  appointed 
C,  of  which  the  aefendaut  had  notice,  and  that  in  consideration  that  A.y  B.  and  C. 
would  take  upon  themselves  the  burthen  of  the  reference,  the  defendant  promised  to 
pay  them  their  reasonable  costs  of  the  award,  that  they  proceeded  and  made  their 
award,  ordering  defendant  to  pay  them  their  costs. 

Held,  that  the  three  arbitrators  could  sue  on  this  as  a  joint  contract. 
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And  thereupon  afterwards,  and  before  the  promise,  by        184S. 
a  memorandum  in  writing,  bearing  date  the  5th  January,      ^^^^^^^ 
1841,  under  the  hands  of  the  two  plaintiffs  Hoggins  and  v. 

Leary,  and  made  before  Hoggins  and  Leary  entered  on      ^oi^i><>^* 
the  said  matters  in  difference.  Hoggins  and  Leary  did  duly 
Dominate  the  plaintiff  Bagshaw  to  be  the  third  arbitrator, 
to  whom,  together  with  the  plaintiffs  Hoggins  and  Leary, 
the  matters  in  difference  between  the  parties  should  be 
referred,  of  all  which  premises  the  defendants  then  had 
notice.     And  thereupon  the  defendants  afterwards,  to  wit, 
on  the  same  day  and  year  last  aforesaid,  in  consideration 
that  the  plaintiffs,  at  the  request  of  the  now  defendants, 
would  take  upon  themselves  the  burthen  of  the  said  refer- 
ence, undertook  and  promised  the  plaintiffs  to  pay  the 
plaintiffs  their  fair  and  reasonable  costs  of  the  award,  in 
such  manner  and  at  such  times  as  the  plaintiffs  as  such 
arbitrators   should  by  their  award   in  writing  direct  and 
appoint.     That   the    plaintiffs,    confiding  Sec,  did  then 
accept  and  take  upon  themselves  the  burthen  of  the  said 
referenced.    That  on  the  19th  February,  1841,  they  duly 
made  and  published  their  award  concerning  the  matters  in 
difference  so  referred  to  them  as  aforesaid,  ready  to  be 
delivered  to  the  parties,  and  did  thereby,  amongst  other 
things,  award,  order  and  direct,  that  the  costs  of  the  award 
of  the  plaintiffs,  amounting  to  the  sum  of  igi/.  19^.,  should 
be  in  the  first  instance  paid  to  them  the  plaintiffs  by  the 
now  defendants,  immediately  after  the  execution  of  the 
award,  but  that  the  moiety  of  that  sum  should  be  repaid  by 
Gawen,  the  defendant  in  that  cause,  to  the  now  defendants, 
at  the  expiration  of  twelve  months  from  the  date  of  the 
order,  whereof  the  defendants  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid  had  notice.    Yet  the  defendants 
not  regarding,  See,  did  not  nor  would  pay  the  plaintiffs  the 
said  sum  of  191/.  19«-«  or  any  part  thereof,  although  the 
sum  of  191/*  19^*  was  the  fair  and  reasonable  costs  of  the 
plaintiffs  of  the  said  award,  and  although  a  reasonable  time 
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1849.        for  the  payment  thereof  had  elapsed  before  the  commence- 
ment of  this  suit^  8cc. 

Special  demurrer.  The  most  material  grounds  of  de- 
murrer were,  that  the  count  does  not  contain  any  proper 
or  sufficient  averment  of  the  time  when  the  plaintiffs  Hog" 
girts  and  Leafy  nominated  the  plaintiff  Bagshaw  to  be  the 
third  arbitrator. 

That  the  count  does  not  disclose  any  agreement  or  pro- 
mise legally  binding  on  the  defendants,  there  being  no 
consideration  shewn  legally  sufficient  to  support  the  alleged 
promise  of  the  defendants,  as  it  appears  that  the  plaintiffs, 
at  the  time  of  the  alleged  promise  of  the  defendants,  had 
already  taken  upon  themselves  the  burthen  of  the  said 
reference,  the  plaintiffs  Hoggins  and  Leary  having  before 
that  time,  in  exercise  of  their  authority  as  arbitrators  under 
the  order,  nominated  the  plaintiff  Bagshaw  to  be  the  third 
arbitrator,  a  power  which  they  could  not  have  had  or  exer-* 
cised  unless  they  had  already  accepted  the  reference  and 
become  the  arbitrators  under  it,  and,  as  it  is  not  alleged 
that  they  had  refused  to  proceed  with  the  reference,  their 
promise  to  do  that  which  they  had  already  done  is  not  a 
sufficient  consideration  to  support  the  alleged  promise  of 
the  defendants. 

That,  in  order  to  render  the  defendants  liable  on  such  a 
promise  as  that  alleged,  the  plaintiffs  should  have  under- 
taken and  agreed  to  proceed  in  the  reference,  and  use  their 
reasonable  exertions  to  make  an  award  on  the  matters  in 
difference.  That  in  addition  to  the  said  alleged  considera- 
tion for  the  defendants'  promise  being  bad,  as  past  or 
executed,  it  is  utterly  valueless  and  wholly  insufficient  to 
support  the  alleged  promise  of  the  defendants,  as  the  plain- 
tiffs might  have  refused  to  proceed  on  the  reference  the 
very  next  moment  after  they  had  taken  upon  themselves 
the  burthen  of  it,  or  they  might  have  so  refused  at  any 
stage  of  the  proceedings,  without  rendering  themselves 
liable  to  the  defendants  for  so  doing,  the  plaintiffs  not 
having  bound  themselves  to  proceed  with  the  reference^  or 
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to  make  an  award,  or  to  do  any  other  act  than  merely  take        1842. 

upon  themselves  the  burthen  of  the  reference,  which  they 

could  instantly  afterwards  have  thrown  off.  o» 

That  as  arbitrators  are  not  legally  entitled  to  remunera*  Oo&dov. 
tion  as  socb^  unless  under  an  express  agreement  to  remu- 
nerate them,  such  express  agreement,  if  it  existed,  should 
have  been  set  forth  clearly  and  with  certainty,  so  that  the 
Court  could  judge  of  its  legal  sufficiency,  and  the  defend- 
ants know  precisely  the  nature  of  the  demand  against  them, 
whereas  the  contract  alleged  is  so  ambiguously  and  insen- 
sibly set  forth,  that  it  is  impossible  to  determine  what  is  its 
precise  legal  nature,  or  what  answer  can  with  safety  be 
made  to  the  alleged  demand  upon  it. 

That  it  is  not  alleged  that  the  defendants  were  ever  re- 
quested to  pay  the  amount  of  costs  so  awarded  to  be  paid 
by  them,  nor  is  it  in  any  manner  alleged  that  the  plaintiffs 
tendered  or  offered,  or  that  they  were  ready  and  willing  on 
receiving  the  costs  to  deliver  to  the  defendants,  or  to  allow 
the  defendants  to  receive  the  award,  or  that  they  the  de- 
fendants could  on  payment  of  the  costs  have  had  the  pos- 
session of  the  award,  or  been  able  to  avail  themselves  of  it 
in  any  manner. 

Joinder  in  demurrer. 

Bovitl  in  support  of  the  demurrer  (a).  1 .  The  present 
action  is  no  more  maintainable  than  an  action  for  fees  by 
a  physician  or  barrister.  It  has  been  decided  that  an  arbi- 
trator cannot  maintain  such  an  action ;  Virany  v.  Warw  (A), 
Burroughes  v.  Clarke (c)\  his  remedy  is  by  attachment; 
Hidu  V.  Biehardson^d).  [Patieson  J.  referred  to  the  opi- 
nion expressed  by  Dallas  C.  J.,  in  favour  of  the  arbitrator's 
right  to  recover  compensation,  in  Swinford  v.  Bum  (e).] 

8.  The  consideration  for  the  promise  is  so  vaguely  stated, 

(«)  The  case  was  argued  before  (e)  1  Dowl.  P.O.  48. 

Lord  Denman  C.  J.,    Patteton^  (d)  1  B.  &  P.  93. 

WUUmi  and  CoUHdge  h.  (e)  Gow,  7. 

(6)  4  Esp.  47. 
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1B42.        that  it  is  impossible  to  say  it  amounts  to  any  certain  and 

y^^""^^      valuable  consideration*     It  appears  that  two  of  the  arbitra- 
H006IN8  I    .    ,      .  .  , 

V.  tors  had  already  entered  upon  the  reference,  by  appomtiog 

Gordon.  ||,g  ^i^j^.^  arbitrator^  before  thealleged  promise  was  made. 
Afterwards  the  consideration  is  alleged  as  an  executory 
consideration.  Yet  it  does  not  appear  that  the  arbitrators 
were  bound  to  proceed  to  make  an  award,  for  it  is  not 
alleged  that  they  entered  into  any  undertaking  to  make  an 
award.  The  alleged  consideration,  therefore,  as  an  execu- 
tory consideration,  is  of  no  more  value  than  forbearance  for 
an  indefinite  time,  and  is  therefore  bad  on  that  ground,  as 
well  as  for  uncertainty :  RoL  Abr.  Action  sur  Case,  23, 
pi.  £6  &  27,  Philips  v.  Sackford{a\  Tolkurst  v.  Brichm- 
den(b),  Figes  v.  Cutler  (c).  In  Hardres  v.  Prowd{d),  the 
declaration  stated,  that  in  consideration  that  the  plaintiff,  at 
the  request  of  the  defendant,  had  taken  pains  to  reconcile 
differences  between  the  defendant  and  J.  £.,  the  defendant 
promised  to  pay  the  plaintiff  100/.  That  declaration  there- 
fore was  free  from  the  present  objection,  for  the  considera- 
tion was  definite  and  past,  and  the  defendant  himself  had 
put  a  value  on  the  plaintiff's  services. 

3.  The  plaintiffs  have,  at  all  events,  no  joint  right  of 
action.  The  labour  of  each  was  separate,  and  there  was 
no  joint  appointment  of  the  three. 

4.  Assuming  that  the  agreement,  if  properly  performed^ 
would  give  a  right  of  action  against  the  defendants,  the 
declaration  discloses  no  sufficient  performance,  for  the 
order  on  the  defendants  to  pay  the  costs  immediately  after 
the  execution  of  the  award,  which  would  be  a  fact  within 
the  knowledge  of  the  plaintiffs  exclusively,  was  an  order 
upon  the  defendants  to  do  that  which  was  in  its  nature  im- 
possible and  inconsistent  with  the  agreement.  The  notice 
which  it  is  alleged  the  defendants  had  was  merely  accidental, 
so  far  as  regards  the  requirements  of  the  award  itself,  and 
cannot  therefore  supply  the  inherent  defect  in  the  award. 

(a)  Cro.  Eliz.  455.  (c)  3  Stark.  N.  P.  C.  13d. 

(6)  Cro.  Jac.  260.  (</)  Stales,  465. 
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But  assuming  that  the  alleged  promise  of  the  defendants  1842. 
may  be  taken  as  if  it  were  alleged  to  have  been  a  promise 
to  pay  in  reasonable  timej  then  the  declaration  is  bad  in 
substance,  because  it  does  not  aver  a  special  request  to  the 
defendants  to  pay;  1  Chit.  Ph  330,  (6th  ed.);  Bach  v. 
Owen  (a). 

He  also  objected  that  there  was  no  proper  averment  of 
the  time  of  the  appointment  of  the  third  arbitrator,  and 
that  the  declaration  should  have  averred  the  readiness  of 
the  plaintiffs  to  deliver  the  award. 

Peacock  contrsl.  It  is  unnecessary  to  consider  whether 
an  arbitrator  can  recover  on  an  implied  promise,  because 
this  declaration  relies  upon  an  express  promise.  There  is 
nothing  illegal  in  such  a  promise,  for  an  arbitrator  may 
detain  his  award  until  payment,  or  proceed  by  attachment. 
On  principle,  therefore,  such  a  promise  may  be  the  ground 
of  action. 

A  sufficient  consideration  is  alleged.  The  adequacy  of 
the  consideration  is,  of  course,  immaterial ;  Wilkinson  v« 
Oliveira  (6),  Traver  v. (c). 

It  often  happens  that  the  consideration  while  executory 
cannot  be  enforced,  yet  when  executed  it  is  nevertheless 
sufficient  to  sustain  a  promise;  as  if  100/.  be  promised  to 
A.  in  consideration  of  his  going  to  York,  although  he  is 
not  bound  to  go  to  York,  yet  if  he  do  go  there  he  may  sue 
for  the  100/.  But  it  is  clear  that  the  plaintiffs  did  bind 
themselves  to  proceed  to  an  award,  for  the  consideration 
alleged  is,  that ''  the  plaintiffs  would  take  upon  themselves 
the  burthen  of  the  said  reference,''  the  defendant  under- 
took to  pay  the  costs  of  the  said  award.  In  Payne  v. 
Wilton  (d)  the  agreement  was,  'f  the  plaintiff  having  con-* 
sented  to  suspend  proceedings,  8ic.  I  promise  to  pay  30L 
on  account  of  the  debt  on  the  first  day  of  April :"  it  was 
held  that  the  consideration  of  the  promise  was  sufficient, 

(a)  5  T.  R.  409.  (c)  Sid.  67. 

(6)  1  Bog.  N.C.490.         Id)  7  B.  &  C.  4S3;  5.  C.  1  M.&  R.  70B. 
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because  it  must  be  takeu  as  a  consent  lo  suspend  proceed- 
ings^  at  least,  until  the  1st  April. 

The  order  to  pay  the  costs  ^'  immediately"  after  the  exe- 
cution of  the  award,  must  be  understood  to  mean  **  within 
a  reasonable  time  afterwards."  The  defendants  received 
notice  of  the  execution  of  the  award,  and  no  special  re- 
quest was  necessary,  for  they  are  called  upon  to  pay  tbeir 
own  debt  and  not  a  collateral  sum;  Oibbs  v»  SouthamiQ)^ 
Birksv,  Trippettib). 

The  time  of  the  appointment  of  the  third  arbitrator  is 
sufficiently  averred,  for  the  date  of  the  instrument  by 
which  they  were  appointed  is  ffven,  and  it  must  be  taken 
that  the  instrument  was  executed  on  the  day  of  the  date : 
CHles  V.  Bourne  (c).  But  the  appointment  was  mere  in- 
ducement and  not  traversable,  and  therefore  no  date  was 
necessary:  Stephen  on  Pleading,  344,  (2nd  ed.).  Apd, 
besides,  if  they  contracted  with  the  three  plaintiffs  it  was 
not  competent  to  them  to  traverse  the  appointment. 

The  readiness  to  deliver  the  award  is  sufficiently  averred ; 
the  declaration  states  the  award  was  ready  to  be  delivered. 


Bwiill  in  reply.  Paym  v.  WiUon  (d)  is  in  favour  of  the 
defendants,  for  the  very  foundation  of  the  decision  is,  that 
there  was  a  contract  to  forbear  for  a  time  certain.  It  is 
said  to  be  of  common  occurrence  in  executory  contracts, 
that  the  performance  of  the  consideration  cannot  be 
enforced,  yet  that  after  performance  of  it  there  is  a  right 
of  action  for  breach  of  the  other  side  of  the  contract,  but 
the  great  difficulty  here  is,  that  it  does  not  appear  with  any 
common  certainty  what  the  consideration  is. 

Even  where  the  sum  is  not  collateral,  a  request  is  neces* 
sary,  if  the  sum  is  payable  not  immediately,  but  within  % 
reasonable  time. 

Cf/r.  adv.  vuk. 


(a)  5B.&Ad.911;  3N.&M. 
603. 
(6)  1  SauAd.  32. 


(c)  6  Maa.  Sc  S.  79. 
{d)7B.kC.42$i  S.a  IM. 
&R,708. 
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Lprd  D^NMAN  C.  J.  IQ  Trinity  Vacation  (June  85)  de<- 
livered  tho  judgment  of  the  Court  as  follows : — This  was 
an  action  of  assumpsit  for  work  and  labour  by  two  arbitra* 
tors  and  an  umpire  against  defendants,  whom  their  awnrd 
required  to  pay  the  costs  of  the  reference,  these  costs  being 
left  in  their  discretion.  Numerous  objections  were  taken 
on  special  demurrer. 

One  of  them  was,  that  such  an  action  will  not  lie.  as 
the  remuneration  of  an  arbitrator,  like  that  of  a  physician 
or  barrister,  is  left  to  the  option  of  his  employers,  and  can- 
not be  enforced.  But  it  was  properly  admitted  in  the 
argument,  that  where  there  is  an  express  promise  to  pay. 
such  an  action  may  be  maintained.  But  the  consideration 
was  said  to  be  badly  alleged  in  these  terms,  ^'  in  oonsidera- 
tion  that  the  plaintiffs  would  take  upon  themselves  the  bur-i 
den  of  the  said  reference."  We  are  however  of  opinion  that 
these  are  intelligible  words,  and  describe  a  known  duty, 
the  nou-performance  of  which  would  excuse  defendants 
from  paying,  but  which  is  averred  and  not  denied  to  have 
been  performed  by  proceeding  to  hear  and  award  upon  the 
matter  in  dispute. 

Another  point  was.  that  the  award  of  these  costs  is  alto« 
gether  bad,  requiring  defendants  to  pay  them  immediately 
after  the  execution  of  the  award.  But  we  think  that 
words  of  this  nature  must  be  construed  with  a  reasonable 
allowance.  The  costs  became  payable  on  notice  to  de- 
fendant, and  such  notice  is  averred. 

A  more  substantial  objection  seemed  to  be.  that  there  is 
no  joint  right  in  these  plaintiffs  to  sue  defendants  for  the 
costs.  The  order  of  reference  named  the  two  arbitrators, 
and  gave  them  power  to  nominate  an  umpire ;  and  they,  in 
the  first  place,  proceeded  to  nominate  the  plaintiff  thirdly 
named,  of  which  it  is  averred  that  defendants  had  notice, 
and  made  their  promise  to  all  three  to  pay  them  their  fair 
and  reasonable  costs,  in  consideration  of  their  taking  upon 
tbem  thq  burden  of  the  reference.  The  plaintiffs  then 
agree  to  act  jointly^  and  the  defendants  promise  to  them 
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jointly  to  pay  them  costs.  The  plaintiffs  aver  a  joint  per- 
formance of  their  promise  and  an  award  by  all  that  the 
defendants  should  pay  to  all.  This  is  clearly  a  joint  con- 
tract. 

X).  Judgment  for  the  plaintiffs  (a). 

(a)  As  to  an  action  for  fees  by  a  ph^'sician,  see  Veiich  v.  Ruuellf  pasi^ 
3  G.  &  D.  (Mich  Vac) 


The  Queen  v.  The  Inhabitants  of  Flockton  (£). 

ground^of  ap-  ^^  appeal  to  the  West  Riding  Quarter  Sessions,  in  April, 
peal,  stating  1 842,  against  an  order  for  the  removal  of  James  Chambers,  bis 
inination,  on  ^ife  and  children,  from  the  township  of  Bamsley  to  the  pa- 
which  an  order  ^jgj,^  township  or  place,  of  Flockton,  both  in  the  said  riding, 

been  made,       the  order  was  confirmed,  subject  to  the  opinion  of  this 

''  is  bad  on        r^       ^ 

the  face  there-  Court  upon  a  case. 

of/'  enables  The  case  set  out  the  examination  of  the  pauper,  which 

to  object  That    ^^^  ^^^  ^"'y  examination  taken.   The  following  is  the  mate- 

the  examina-  jjai  part  of  the  pauper's  examination :  *•  I  was  put  a  parish 
tion  contains  •^      .  *^     '^  r  tx     t  t      r  •  j- 

no  sufficient      apprentice  to  Thomas  Burton  of  Derby ;  and,  after  residmg 

the  *™u'''  ?^  with  him  for  a  few  months,  my  indentures  were  assigned  to 

residence  in  George  Walker  of  Flockton,  in  the  said  riding,  with  whom 

iarisf  SSew  I  went  and  resided  with  three  or  four  years,  when  I  left  him." 

that  he  has  The  following  were  the  grounds  of  appeal. 

ment  there.  *'  l^t*  That  the  said  order,  and  the  examination  upon  which 

An  examina-  ^|jg  gg,pg  ^^g  made,  are  bad  on  the  face  thereof  respectively. 

per,  stating  ''  2ndly.  That  the  said  James  Chambers,  the  pauper,  never 

tunw  were  as-  ^^^  P"^  ^"'  *   parish  apprentice  to  Thomas  Burton  of 

signed  to  G.  Derby,  and  afterwards  assigned  to  George  Walker  of  Flock- 

1F.  of  Flock-  .'...,.              ...                           •        ♦!.         M 

ton,  with  ^^^^>  ^^  Stated  m  his  exammation  accompanymg  the  said 

''*!?™  ^aT^  order,  nor  was  he  ever  at  any  time  an  apprentice  to  the  said 
with  three  or     Thomas  Burton  by  indenture  duly  bound,  nor  did  he  ever 

SheVneft         '^"^^  ■*  '"^''• 

him,"  contains  (6)  Decided  in  Easter  term,  184S  (April  26). 

no  sufficient 

averment  of  the  pauper's  residence  in  Flockton  for  forty  days,  because,  even  if  "  G.  W. 
of  Flockton"  meant  that  G.  W.  was  resident  in  Flockcon'at  the  time  of  the  assign- 
ment, the  examination  did  not  sheW  that  he  continued  to  reside  there  afterwards. 
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*'  3dly.  That  the  said  James  Chambers^  the  pauper,  never         184<2. 
was  legally  assigned*  as  an  apprentice  either  by  the  assign- 
ment  of  his  indenture  or  otherwise,  to  the  said  George  v. 

Walker  of  Flockton,  nor  did  he  ever  serve  as  such  an  ap-  ^"fSckok!"^ 
prentice  in  our  said  township  of  Flockton. 

**  4thly.  That  the  said  pauper  never  did  any  act  to  gain 
a  settlement  in  our  said  township  of  Flockton  at  any  time 
heretofore." 

On  the  hearing  of  the  appeal,  the  counsel  for  the  re^* 
spondents  stated  his  case.  At  the  close  of  that  statement, 
and  before  any  evidence  was  received^  the  counsel  for  the 
appellants  submitted  that  the  Court  ought  to  quash  the  said 
order  of  removal  for  the  insufficiency  of  the  examination 
whereon  the  same  was  made,  as  alleged  in  the  first  ground 
of  appeal.  The  sessions  held  that  the  order  was  good,  and 
the  examination  sufficient  on  the  face  thereof,  and  accord* 
iogly  proceeded  to  hear  the  appeal.  (The  case  then  stated 
the  evidence  given  before  the  removing  justices  and  the 
sessions  with  respect  to  the  indenture  (a)). 

The  sessions  confirmed  the  order  of  removal,  subject  to 
the  opinion  of  this  Court  on  the  objection  taken  by  the 
appellants. 

If  the  Court  shall  be  of  opinion  that  the  examination  is 
sufficient  on  the  face  thereof^  then  the  order  of  removal  and 
the  order  of  sessions  to  stand  confirmed. 

If  the  Court  shall  be  of  opinion  that  the  examination  is 
insufficient,  then  the  order  of  removal  and  the  order  of  ses- 
sions are  both  to  stand  quashed. 

Sir  G.  hemtif  in  support  of  the  order  of  sessions.  It 
does  not  appear,  from  the  first  ground  of  appeal,  in  what 
respect  the  examination  is  insufficient. 

Pashley  stated  his  objection  to  the  examination.  It  does 
not  appear  that  the  pauper  resided  at  Flockton,  so  as  to 

(a)  The  groand  taken  by  the  Court  in  delivering  judgment  has  ren^ 
dered  this  part  of  tlie  case  immaterial. 
VOL,  II.-^0,  D.  Y  Y 
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1843.        gain  a  settlement  there.     [Paiieson,  J.  That  objection  is 

ThQ  "^^  pointed  out  in  the  grounds  of  appeal.]    It  is  not  neces* 

y,  sary  that  it  should  be  pointed  out  specially ;  it  is  an  ob« 

"FLocEToir  j®^^^^  of  substance,  inasmuch  as  residence  is  an  essential 
ingredient  in  the  settlement.  The  objection,  therefore,  is 
properly  the  subject  of  general  demurrer.  In  Reg»  ▼• 
Middleton  in  I'eesdale  {a)^  the  examination  was  defective 
in  not  stating  for  how  long  a  period  the  renting  was,  by 
which  the  settlement  was  alleged  to  have  been  acquired  ; 
and  it  was  held  that,  under  the  general  demurrer  to  the 
ezaminationi  the  appellants  might  take  advantage  of  this 
defect.  In  lieg.  v.  Stapkford  Fitxpaine{b),  which  may 
be  relied  on  by  the  respondents,  there  was  not  only  the 
general  demurrer  to  the  examination,  but  several  grounds 
of  special  demurrer,  which  were  calculated  to  lead  the  re- 
spondents  away  from  the  objection  intended  to  be  insisted 
upon ;  and  the  objection  itself  was,  not  that  the  examinatioa 
failed  to  set  out  all  the  constituent  facts  of  the  settlement, 
but  that  one  of  such  facts,  namely,  the  rating  of  the  pauper's 
father,  had  not  been  proved  by  legal  evidence.  The  Court, 
therefore,  properly  said  in  that  case  that  the  general  objec- 
tion to  the  insufficiency  of  the  examination  conveyed  no 
information  in  itself  of  the  ground  of  appeal  intended  to  be 
relied  on,  and  was  besides  preceded  by  a  denial  of  theyiic^  of 
rating  only,  and  followed  by  other  specific  objections,  which 
were  equally  remote  from  the  objection  to  the  emdence. 

Under  this  general  ground  of  appeal,  then,  the  appellants 
have  a  right  to  object  to  the  examination,  if  it  does  not 
shew  that  the  pauper  resided  for  forty  days  in  Flockton. 
Now  the  statement,  ''  My  indentures  were  assigned  to 
George  Walker  of  Flockton,  with  whom  I  went  and  resided 
with  three  or  four  years,'*  does  not  shew  this.  The  very 
point  has  been  recently  decided  by  Patteson  J.  in  Reg,  v. 
Justices  of  the  West  Riding  (c).  In  that  case  the  examination 
stated  that  the  pauper  was  bound  apprentice  to  W.  T,  of 
D.,  and  that  he  ''  went  to  and  served  and  resided  with  W.  T. 

(a)  3  P.  &  D.  473.  (c)  IS  Law  J.  (M.  C.  1848),  Sf  . 

(6)  1  O.  &  D.  605. 
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of  D.  for  about  three  years  and  a  half.*'     It  was  held,  that        1849. 
this  was  no  sufficient  statement  of  the  pauper's  residence  for    J^^X'^ 
the  proper  period  in  D.;  and  Patteson  J.  observed,  '^  Giving  v. 

full  eflFect  to  the  argument  as  to  the  meaning  of  the  word  ^"p*^^^,,]*^ 
'  o//  and  assuming  that  the  pauper  was  bound  apprentice  to 
IV.  T.  of  the  township  of  D.,  that  is,  residing  in  the  town- 
ship of  D.,  still  it  is  perfectly  consistent  that  fV,  T.  may  have 
removed  to  another  place  before  the  pauper  went  to  him." 

Sir  G.  Lewin  contr^.  The  word  ''  of"  was  held  by  this 
Court,  iu  Reg.  v.  Toke  (a),  to  be  a  sufficient  statement  of  a 
party's  residence  within  a  county  to  bring  him  within  the 
jurisdiction  of  the  justices  of  that  county.  But  the  general 
ground  of  appeal  furnished  by  the  appellants  iu  this  case 
gave  no  intimation  that  they  meant  to  object  to  the  exami- 
nation in  this  respect;  and  this  Court  has  repeatedly  held, 
that  parishes  must  give  to  each  other  the  most  explicit 
information.  On  this  point,  Reg,  v.  Siapleford  FUzpaine{b) 
baa  overruled  Reg.  v.  Middleton  in  Teeidale(jc). 

Pashley^  In  Reg.  v.  Ecclesall  Bierlow{d),  the  general 
objection  to  the  insufficiency  of  the  examination  was  con- 
sidered sufficient  to  let  the  appellants  even  into  the  special 
objection  that  certain  facts  stated  in  the  examination  had 
been  proved  by  hearsay  evidence. 

Lord  Denman  C.  J. — This  case  must  be  governed  by 
Reg.  V.  Middielon  in  Teesdale{c),  and  is  distinguishable  from 
Reg.  V.  Siapleford  Fitzpaine(b).  The  latter  case  is  clearly 
distinguishable;  particular  objections  were  taken,  which 
pointed  to  any  thing  rather  than  to  the  objection  on  which  the 
appellants  wished  to  rely ;  and  the  objection  there  was,  that 
the  evidence  of  the  fact  in  dispute  was  imperfect,  and  not, 
as  here,  that  there  was  no  evidence  of  it  whatever.  We 
may,  therefore,  inquire  into  the  sufficiency  of  this  examina- 

(fl)  S  N.  &  P.  3«3.  (c)  8  P.  &  D.  473. 

(6)  1  G.  &  D.  605.  (<0  1  G.  &  D.  160. 
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tioD.  I  am  of  opinion  that  there  is  no  proper  averment  of 
the  pauperis  residence  in  Flockton,  so  as  to  give  him  a 
settlement  there.  In  Reg,  v.  Toke{a),  it  was  enough  for  the 
Inhabitanta  of  Q^jgr  of  justices  to  shew  that  it  was  made  upon  a  party 
who  was  resident  in  their  county  at  the  time  when  the  order 
was  made. 

Pi\TTESON  J. — I  cannot  distinguish  this  case  from  Seg^ 
V.  Middleton  in  Teesdale  {b).  In  that  case  the  appellants  were 
permitted,  under  »  general  demurrer  to  the  sufficiency  of 
the  examination,  to  object  that  it  did  not  appear  for  what 
time  the  tenement  had  been  rented.  Admitting  every  state- 
ment in  the  examination  to  be  true,  the  examination  did  not 
go  far  enough  to  shew  that  any  settlement  had  been  gained. 
So  in  this  case  the  examination  does  not  go  far  enough, 
unless  it  shews  that  the  pauper  resided  for  the  necessary 
period  in  Flockton.  It  has  been  argued  that  the  word 
''of*'  is  sufficient  to  sustain  this  examination,  because,  it  is 
said,  the  words  "  George  Walker  of  Flockton"  signify  that 
Walker  resided  at  Flockton ;  and  the  examination  goes  on 
to  state  that  the  pauper  resided  with  Walker,  It  appears, 
too,  that  in  Reg,  v.  The  Justices  of  West  Riding  (c)^  I  doubted 
whether  the  words  ''  of  Darton*'  signified  residence  in  Dar* 
ton.  But,  assuming  the  word  "  of  "  to  have  that  effect  in 
this  examination^  the  utmost  it  shews  is,  that  Walker  resided 
at  Flockton  at  the  time  of  the  pauper's  assignment  to  him ; 
for  the  examination  does  not  say  when  the  pauper  **  went 
and  resided  with"  Walker,  or  that  '*  he  went  and  resided 
with"  Walker  there  at  any  time  whatever. 

Williams  J. — This  case  falls  within  Reg.  v.  Middleton 
in  Teesdale{b),  which  shews  that  the  general  ground  of  appeal, 
^*  that  the  examination  is  bad  on  the  face  thereof,"  will  let 
in  the  appellants  to  take  advantage  of  any  fatal  defect  ap« 
parent  on  the  examination.  I  think  there  is  no  pretence 
for  saying  that  the  words  *'  my  indentures  were  assigned  to 

(a)  3  N.  &  P.  323.  (c)  12  Law  J.  (M.  C.  1843),  37. 

(b)  3  P.  &  D.  473. 
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George  Walker  o^FlocktOD^  with  whom  I  went  and  resided        I8i9. 

with  three  or  four  years,  when  I  left  him,"  mean  that  the    J^'^Y^^ 

The  Queen 
pauper  resided  with  Walker  in  Flockton  for  forty  days.     It  v. 

seems  that  in  Reg.  v,  Toke(a)  Patteson  J.  doubted  whether  ^"^p^^^^ro^^ 

"  of'  did  import  residence ;  and  Littledale  J.  thought  it  did 

not.      I   should  say  that  *^  George   Walker  of  Flockton'* 

formed  rather  part  of  the  man's  description,  and  that  it  did 

not  denote  his  local  residence  in  Flockton.     But  suppose 

the  pauper  did  go  the  very  day  he  was  assigned  to  Walker^ 

being  then  a  resident  in  Flockton,  Walker  might  have  left 

Flockton  the  next  day,  and  resided  elsewhere  for  the  rest  of 

the  period.    The  words  used  in  this  examination  may  be 

thought  out  of  doors  to  have  the  meaning  contended  for; 

so  may  the  word  **  occupy,**  on  which  we  have  observed  in 

former  cases.     But  this  is  not  enough,  we  require  legal 

certainty. 

Order  of  Sessions  quashed  (£). 

(a)  3  N.  &  P.  323.  before  the  removing  justices,  was 

(6)  See  the  next  case.    In  the  adverted  to;  Pa^/ejoit  J.  intimated 

course  of  the  argument  in  this  case  that  it  would  be  coni*enient  that 

an  objection,  that  the  examination  an  objection  of  this  kind  should  be 

did  not  shew  that  the  indenture  of  specially  pointed  out  in  the  grounds 

apprenticeship  had  been  produced  of  appeal. 

D. 


The  Queen  v.  The  Inhabitants  of  St.  Margaret's, 
Rochester  (c). 

On    appeal    to   the    Rochester    Borough   Sessions,  for  On  a  case 
Michaelmas,   1842,  against  an  order  for  the  removal  of  ter  sessions  it' 

llachael  Smith,  widow,  and  her  children,  from  the  said  w««l»fldthat 

,     the  followmg 
parish   of  St.  Margaret  to   the   parish  of  Strood,  also  in  examination 

did  not  shew 
(c)  Decided  in  Easter  Term,  J 843,  (April  26.)  that  either  the 

pauper  or  her 
husband  had  resided  iu  S.  for  forty  days: — 
"  About  sixteen  years  ago  my  husband  and  I  went  to  live  at  a  house  in  S.,  which  I 
hired  of,  &rc.  for  ll/.  a  year.  My  husband  and  I  occupied  it  from  that  time  till  his 
death,  which  happened  about  nine  years  back.  I  have  seen  my  husband  pay  rent  for 
this  house  many  times.  He  paid  it  at  the  house.  I  continued  to  occupy  this  same 
house  until  1841,  when  I  came  to  the  house  T  am  now  residing  in." 
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1843.    *"   Rochesteri  the  order  was  quashed,  subject  to  the  opinion  of 

''"*^'^^*^       this  Court  upon  a  case. 
The  Queen         ^,  '^  ,  .       .  r    .  n 

V,  The  case  set  out  the  examination  of  the   pauper  K» 

^o^*^'*"^'  ®^  Smith,  the  material  part  of  which  was  as  follows  :~ 
St.  Marga-  9  r 

ret's,  ''  About  sixteen  years  ago  my  husband  and  I  toent  to  live 

Rochester.  ^^  ^  house  in  Caroline  Place,  in  the  parish  of  Strood,  in 
the  city  of  Rochester,  which  I  hired  of  E.  A.  of  Strood 
aforesaidi  coal  merchant,  for  11/.  a  year.  My  husband  and 
I  occupied  it  from  that  time  until  his  death,  which  happened 
about  nine  years  back.  I  have  seen  my  husband  pay  rent 
to  JV.  P.  for  this  house  many  times.  He  paid  it  quarterly 
to  P.  at  the  house.  I  continued  to  occupy  this  same  house 
until  March,  1841,  when  I  came  to  the  house  I  am  now 
residing  in." 

The  following  was  the  ground  of  appeal  applicable  to 
this  part  of  the  case : — That  it  does  not  appear  upon  the 
said  examination  that  R»  Smith,  or  her  husband  therein 
named,  ever  resided  for  forty  days  in  the  house  in  Caroline 
Place,  &c. 

On  the  trial  of  the  appeal,  before  any  evidence  was 
heard,  the  appellants  insisted  that  the  order  of  removal 
should  be  quashed,  becuse  there  was  no  express  statement 
in  the  examination  that  the  pauper's  husband  in  his  life* 
time,  or  the  pauper  since  his  death,  ever  resided  for  forty 
days  in  the  house  in  Caroline  Place,  or  elsewhere,  in  the 
parish  of  Strood.  The  respondents,  on  the  other  hand, 
contended  that  those  facts  sufficiently  appeared  from  the 
statements  contained  in  the  examination,  and  that,  such 
being  the  case,  no  precise  form  of  words  was  necessary  to 
convey  that  information.  The  Court  decided  in  favour  of 
the  objection,  and  quashed  the  order  of  removal. 

If  the  Court  of  Queen*s  Bench  should  hold  the  objec- 
tion good,  the  order  of  sessions  to  be  confirmed,  if  the 
Court  should  be  of  a  contrary  opinion,  the  case  to  be  sent 
back  to  the  sessions  to  be  heard  on  the  merits. 

Bodkin,  in  support  of  the  order  of  sessions,  referred  to 
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Reg.  V.  Justices  of  the  West  Riding  (a).    [He  was  then        I84e. 

stopped.!  ''^^^ 

'^'^      •'  The  Queen 

V. 

Brett  and  Rose  contrj^.   The  examination  is  the  language  Inhnbitants  of 
of  the  pauper,  and  not  to  be  construed  with  legal  nicety,      oarbt's,' 
but  with  reasonable  intendment.    This  rule  of  construe*    Rochester. 
tion  has  been  applied    even    to  a  conviction:    Rex  v. 
Crisp  {b).     In  the  case  cited  for  the  appellants,  and  in 
other  cases  decided  by  this  Court,  there  has  been  nothing 
but  the  word  ''  occupy"  to  denote  residence ;  here  the 
residence  appears  from  the  whole  tenor  of  the  examinar 
tion.    The  pauper  says  she  ''  went  to  live"  in  the  house, 
and  *'  occupied  it  from  that  time,''  and  ''  I  have  seen  my 
husband  pay  rent  at  the  house ;''  and  the  pauper  says,  she 
"  continued  to  occupy  the  house"  until  *{  I  came  to  the 
house  I  am  now  residing  in." 

Lord  Denman  C.  J. — I  consider  this  case  to  have  been 
decided  in  Reg^  v.  The  Justices  of  the  West  Riding  (a). 

Patteson  and  Williams  Js.  concurred. 

D,  Order  of  sessions  confirmed  (c). 

(a)  1  G.  &  D.  70a.  (c)  See  the  preceding  case. 

(b)  7  East,  898. 


The  QuBBK  V.  The  Inhabitants  of  St.  Pancras  (d). 

On  appeal  to  the  Middlesex  Quarter  Sessions  against  an  An  order  of  re- 

moval  wns  ob- 
order  of  E.  //.  Mallby^   Esq.  for  the  removal  of  Eliza  tained  on  the 

S26tbMay,and 
(<Q  Decided  in  Hil.  T.  1843f  (Feb*  4.)  served  on  the 

following  day. 
On  the  13th  of  June  the  pnriBh,  which  had  obtained  the  above  order,  having  discovered 
that  the  examinations,  on  which  it  was  made,  were  defective,  obtained  a  fresh  order  of 
removal  to  the  same  parish  on  fresh  examinations.  This  onler,  which  was  served  the 
following  day,  contained  notice  of  abandonment  of  the  former  order.  The  former  order 
bad  not  been  executed  by  the  removal  of  the  pauper. 

Held,  that  it  was  no  ground  of  appeal  against  the  second  order,  that,  at  the  time  of 
aoakinp  it,  ilie  first  order  had  oei  been  disobarsed,  CQimtermandedi  or  abandoned,  either 
bjr  notice  or  by  supersedeas. 
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1842.        Siemon  and  child  from  the  parish  of  St.  Giles,  Middlesex, 

»,/^^  to  the  parish  of  St.  Pancras  ui  the  same  county,  the  sessions 

V.  confirmed  the  order,  subject  to  the  opinion  of  this  Court 

Inhabitants  of 
St.Pamcras.  o"  a  case. 

The  case  contained  a  statement  of  the  following  fiicts  :-— 
On  the  27th  May»  1842,  the  appellant  parish  received  from 
the  respondent  parish  an  original  order  under  the  hand  and 
seal  of  John  Hardwicke,  Esq.,  and  also  a  notice  of  charge- 
ability  and  copy  of  examinations,  all  of  which  bore  date  the 
26th  May,  1842.  These  documents  all  had  reference  to 
the  same  paupers,  and  the  order  was  for  the  removal  of 
them  from  St.  Giles's  to  St.  Pancras,  the  same  parish  ap« 
pealing  against  the  present  order.  Against  the  order  of 
the  27th  of  May,  no  notice  of  appeal  was  given  before  the 
14th  day  of  June  ensuing,  nor  on  that  day,  nor  since. 

On  the  14th  June  another  order  of  removal,  made  by  Mr. 
Mahby  on  the  ISth  June,  was  received  by  the  appellants. 
This  was  the  order  appealed  against,  and  was  an  order  for 
the  removal  of  the  same  pauper,  for  whose  removal  the 
former  order  was  made,  from  the  parish  of  St.  Giles  to  the 
parish  of  St.  Pancras.  Annexed  to  this  second  order  was  a 
notice  of  chargeability,  of  the  date  of  the  ISth  June,  and  in 
substance  the  same  as  that  accompanying  the  first  order, 
and  also  the  examination  on  which  the  last-mentioned  order 
was  founded,  and  the  only  variance  between  the  two  ex- 
aminations was,  that  in  the  first,  the  service,  through  which 
the  settlement  was  claimed,  was  said  to  have  expired  in 
October,  1832,  while,  in  the  second,  it  was  correctly  stated 
to  have  expired  in  October,  1833;  in  all  other  respects 
the  orders  and  examinations  were  exactly  the  same.  Below 
the  second  examination  was  a  notice  of  appeal,  of  which 
the  following  is  a  copy : — 

''  To  the  churchwardens  and  overseers  of  the  parish  of 
St.  Pancras  in  the  county  of  Middlesex.  Order  of  removal 
of  Eliza  Stenson  and  child,  dated  26th  May,  1842. 

"It  appearing  to  us,  that  the  examination  upon  which 
the  former  order  of  removal  above  mentioned,  in  the  case 
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of  Eliza  SUnsim  and  child,  was  made,  in  some  respects  was         1842. 
erroneous,  we  do  hereby  forego  and  abandon  the  said  order    J^^'X^^ 
of  removal  bearing  date  the  26tb  day  of  May,  1842,  and  v. 

shall  abstain  from  the  execution  thereof.     Given  under  our  ^ST^pi^UcRAs!^ 
hands  this  ISth  day  of  June,  1842."    (Signed  by  the  church- 
wardens and  overseers  of  St.  Giles.) 

No  notice  relating  to  the  fiist-mentioned  order  of  the 
26th  of  May,  1842,  (except  the  notices  above  stated,)  was 
given  to  the  appellants  previously  to  the  making  of  the 
second  order  of  the  13th  June,  1842.  The  same  two  pau- 
pers are  the  subject  of  both  orders,  and  have  been  removed 
to  the  appellant  parish. 

Against  the  second  order  of  removal,  a  notice  of  appeal 
was  on  the  1st  October  last  duly  served  on  the  respondents, 
and  amongst  other  grounds  of  appeal  were  the  following. 
Then  followed  two  grounds  of  appeal,  which  were,  in  sub- 
stance, that  at  the  time  of  the  making  the  order  of  the  Idth 
June,  1842,  there  was  subsisting  an  order  of  Mr.  Hard- 
wicke  of  the  26th  May,  1842,  for  the  removal  of  the  same 
paupers  from  the  same  parish  to  the  same  parish. 

It  was  contended  at  the  sessions  by  the  appellants,  that 
at  the  time  of  making  the  second  order  by  Mr.  Maltby  the 
first  order  of  Mr.  Hardvncke  was  a  good,  valid  and  sub- 
sisting order,  and  that  until  the  first  order  was  discharged, 
countermanded,  or  abandoned,  either  by  notice  to  that 
effect,  actually  given  to  the  parish  affected,  or  by  superse- 
deas, Mr.  Maltby  had  no  jurisdiction  to  make  the  second 
order,  and  that  it  ought  to  be  quashed.  The  respondents 
contended,  that  they  had  taken  no  steps  for  the  execution 
of  the  first  order,  and  that,  until  the  execution  of  the  first 
order,  a  second  order,  as  in  this  case,  might  be  made. 

The  question  for  the  opinion  of  the  Court  is,  whether 
Mr.  Maltby^  the  second  magistrate,  had  jurisdiction  to 
make  and  did  make  a  valid  order  on  the  13th  June,  1842, 
when  the  order  of  Mr.  Hardwicke,  of  the  26th  May,  1842, 
had  been  served,  and  when,  at  the  time  of  making  the 
second  order,  the  first  order  had  not  been  countermanded, 
abandoned,  discharged  or  superseded. 
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1842.  If  the  Court  shall  be  of  opinion  that  Mr.  Maliby  had 

s^r^u*      such  jurisdiction,  and  that  the  order  of  the  13th  June,  1842, 
The  Queen     ,,...,  .  ,        ^        . 

V.  IS  valid,  such  order  and  the  order  of  sessions  are  to  be  con- 

St  piMc^As  ^  firmed ;  if  of  a  contrary  opinion,  the  appeal  is  to  be  allowed. 

Adolphus  was  heard   in  support  of  the  order  of  ses- 
sions  (a). 

Prendergast  and  Haworth  contrsi. 

Cur.  adv.  wlU 


Lord  Den  MAN  C.  J.  in  Hilary  vacation  (February  4) 
delivered  the  judgment  of  the  Court  as  follows:-— Ad  order 
of  removal  of  certain  paupers  was  made  by  Mr.  Hardurieke, 
the  police  magistrate,  and  was  served  by  the  officers  of  the 
respondent  parish  upon  those  of  the  appellant  parish.  No 
notice  of  appeal  was  given,  but  the  respondents,  having 
afterwards  discovered  a  defect  in  the  examinations,  brought 
the  pauper  and  the  witnesses  before  another  justice  of  the 
peace,  Mr.  Maltby,  and  after  taking  examinations  Mr. 
Mdltby  made  his  order  of  removal. 

The  respondents  then  gave  the  appellants  notice  that 
they  should  abandon  the  former  order,  and  served  them 
with  the  latter.  Against  this  order  the  appeal  was  brought* 
on  the  single  ground  that  the  former  was  in  force,  neither 
superseded  nor  discharged,  nor  abandoned  at  the  time  of 
making  the  latter. 

On  the  argument  we  were  pressed  with  the  observation 
that  it  could  not  be  lawful  to  remove  the  pauper  to  one 
parish,  while  another  order  was  actually  in  force  for  re« 
moving  him  to  a  different  parish. 

We  believe  this  objection  to  be  entirely  new,  and  it  was 
supported  by  no  authority.  On  consideration  we  can  not 
consider  that  it  is  entitled  to  any  weight.  An  order  of 
removal  is  merely  a  warrant  to  parish  officers  to  take  the 

(a)  The  case  was  argued  in  Hilary  term,  1843  (Jao.95),  before  Lord 
Benman  0.  J.,  Pattuon,  Coleridge  and  Wighiman  Js. 
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pauper  to  the  parish  indicated,  and,  though  it  is  founded  on         184S. 

ex  parte  examinations  of  witnesses,  that  parish  may  at  their    ^^^^iT^^ 
...         .       .     -  ...        *^  .      \  The  Queen 

discretion  abstain  from  carrying  it  into  execution,  because  «. 

they  may  either  obtain  a  more  accurate  knowledge  of  nia-  In*>»^*^an^*  ^^ 

terial  facts,  or  discover  some  technical  defect  in  the  order 

or  the  examination  on  which  it  issued,  or  for  any  other 

reason. 

If  the  appellant's  doctrine  is  true,  the  existence  of  any 
former  order,  served  on  any  other  parish,  would  compel  the 
Court  to  set  aside  any  posterior  order  for  the  removal  of 
the  same  pauper.  Even  if  the  orders  were  inconsistent, 
we  are  not  prepared  to  go  this  length;  and,  in  the  present 
case,  where  the  first  order  is  exactly  the  same  as  the  second, 
and  even  the  first  examination  in  no  degree  inconsistent  with 
the  second,  the  only  difference  being  that  it  supplies  one 
fact  which  had  been  omitted,  we  are  of  opinion  that  such 
second  order  of  removal  was  justified  by  such  more  perfect 
examination,  and  that  the  sessions  had  no  further  inquiry 
to  make. 

We  have  frequently  recommended  from  this  place  that 
an  objectionable  order  should  be  abandoned  by  those  who 
obtained  it,  and  another,  free  from  objection,  applied  for. 
These  respondents  would  have  acted  better  and  more  in 
the  spirit  of  our  recommendation,  if  they  had  given  notice 
of  the  fact  and  the  motive  of  such  abandonment  both  to  the 
appellant  parish  and  to  the  justice  who  made  the  order, 
before  they  applied  to  another  justice  of  the  peace  for  a 
second  order,  and  had  also  mentioned  it  to  the  justice  of  the 
peace  secondly  applied  to. 

But  their  neglect  to  do  this  can  not  deprive  the  justice  of 
the  peace  of  his  jurisdiction,  and  nothing  but  want  of  juris- 
diction could  have  justified  him  in  refusing  to  act,  or  could 

have  authorised  the  Sessions  to  quash  the  order. 

» 

D.  Order  of  Sessions  confirmed  (a), 

(a)  See  the  two  next  cases. 
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1842. 

The  Queen  v.  The  Inhabitants  of  Townstall  (a). 
The  Queen  v.  The  Inhabitants  o(  STAYLEY(a). 

Although  no-    On  an  appeal  against  an  orderi  made  on  the  23d  Sep* 

iiceofaban-  tember,  1842,  for  the  removal  of  a  pauper  from  the  parisli 
donment  of  nn  *  '  ^     '^  '^ 

order  of  re-      of  Townstall^  in  the  borough  of  Clifton  Dartmouth  Hard- 

beTiTgiven       "®*^' '"  ^^^  county  of  Devon,  to  the  parish  of  Stokefleming» 

before  removal  in  the  same  county,  the  sessions  quashed  the  order,  subject 

of  the  pauper 

and  before  en-  ^O  ^  case. 

try  of  appeal,        The  case  stated  that,  on  the  6th  October  following,  the 

and  an  otter  ..^r^.i,.  ,         •         ^  ,         ,, 

has  been  made  parish  of  Stokeflemmg  served  notice  of  appeal,  and  at  the 

to  pay  all  rea-  ^^^^^  ^j^^  delivered  their  grounds  of  appeal  to  the  parish 
the  parish,  to  officers  of  Townstall.  ''  On  the  8th  of  the  same  month  of 
der  was^dh-ect-  October,  the  respondent's  attorney  informed  the  attorney 

ed,  has  never-  for  the  appellants  that  the  respondents  would  abandon  the 
theless  a  right         ,  ,  ,  ,  r    i  n     . 

of  appeal         order,  and  were  ready  to  pay  the  costs  of  the  appellants^ 

against  it,  for    j^  which  no  consent  was  given."     On  the  11th  of  the  same 

the  purpose  of  .  *• 

getting  the       month  a  notice  M'as   served  on  the  overseers  of  Stoke* 

SrcostsTsce"*  flcn**"?'  slating  '*  that  we  the  churchwardens  and  overseers 

tained  by  the    of  the  poor  of  the  parish  of  Townstall,  within  the  borough 

*^  Wh"  re  it  is   ^^  Clifton  Dartmouth  Hardness,  in  the  county  of  Devon, 

the  practice  of  do  hereby  abandon  a  certain  order  (describing  the  above 
the  sessions  to        .....  ,  ,  «         . 

allow  an  ap-     order) ;  and  take  notice,  that  we  are  ready  to  pay  all  such 

peal  to  be  en-  lawful  and  reasonable  costs  as  you  may  have  incurred  in 

lered  agamst  ■'"',. 

an  order  of       consequence  of  such  order,  and  that  we  shall  immediately 

firmg'irco'lJy      'iereafter  proceed  to  obtain  a  fresh  order,"  &c.  &c. 

of  the  order,         <<  The  appellant  parish  would  not  consent  to  the  abaD« 

tion  of  the        donment  of  the  order,  and  on  the  12th  October  an  appeal 

sessions  to  try   ^as  entered  by  their  attorney  with  the  clerk  of  the  peace 

the  appeal 

cannot  be  dis-  for  the  said  borough,  for  trial  at  the  then  following  sessions, 

C^und^'thar  ^^'"*^^  ^^^^  ^^^^  ^"  ^*'®  ^''^  October.  At  the  sessions 
the  copy  has  the  respondents  insisted  that,  the  order  having  been  aban- 
evidence^with-  ^^ned,  the  appeal  should  be  dismissed.  The  Court  of 
out  accounting  Quarter  Sessions  overruled  the  objection,  on  the  ground 
nal.  that,  without  the  consent  of  the  appellant  parish  or  a  super- 

(a)  Decided  in  Easter  Term,  1843  (April  26). 
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sedeas,  the  abandonment  was  ineffectual.  The  Court  then 
proceeded  to  hear  the  appeal,  and  quashed  the  order  of 
removal.  If  the  Court  shall  be  of  opinion  that  the  said 
order  of  removal  had  been  effectually  abandoned,  the  said 
appeal  shall  be  dismissed ;  but,  if  the  Court  shall  be  of  a 
contrary  opinion,  the  said  order  of  removal  shall  stand 
quashed/' 
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1842. 


The  Queen 

V, 
ToWHSTALL. 

The  Queen 
Stayley. 


Ellioii  in  support  of  the  order  of  sessions.  An  order 
of  removal  is  a  judgment  binding  a  parish  to  receive  a  pau- 
per, and  cannot  be  got  rid  of  by  a  notice  of  abandonment, 
or  any  other  act  of  the  parish,  by  which  the  order  has  been 
obtained.  The  sessions  therefore  were  right  in  hearing 
the  appeal.  In  Pancras  v.  Rumbald{a),  Rex  v.  Diddle- 
bury  (Jb\  and  Reg,  v.  Justices  of  the  West  Riding  (c),  the 
former  order  was  set  aside  by  an  act  of  justices.  In  Reg, 
V.  Justices  of  Middlesex  {d)  also  there  was  a  supersedeas, 
which  was  held  too  late  after  an  appeal  had  been  lodged 
at  the  sessions.  [Lord  Denman  C,  J.  referred  to  Rex  v. 
Justices  of  Cambridge  {e\  where  it  was  held  that  parish 
officers  cannot  abandon  a  poor  rate  duly  made,  allowed  and 
published.]  In  Rex  v.  Justices  of  Norfolk  (/),  although 
the  order  of  removal  had  been  superseded  by  the  magis- 
trates, it  was  held  that  the  sessions  might  allow  an  appeal 
to  be  entered  against  it,  in  order  to  compel  the  respondents 
to  pay  costs ;  and  Bayley  J.  observed,  *^  I  think  that,  in 
cases  like  this,  the  sessions  may  exercise  a  discretion,  and 
enter  the  appeal  or  not,  so  as  best  to  answer  the  purposes 
of  justice.''  In  Reg.  v.  St.  Pancras  (g)  it  was  not  con- 
tended that  an  order  of  removal  could  be  got  rid  of  iby  mere 
notice  of  abandonment*  He  referred  also  to  Rex  v.  Llan-^ 
rhydd{h). 


{a)  1  Str.  6. 
(h)  18  East,  359. 
(c)  1  G.  &  D.  630. 
(tf)ll  A.&£.809;S.C.  3P. 
Ar  D.  459. 


(c)  2A.&E.  370;  S.C.  4  N. 
&  M.  938. 

(/}  5  B.&Ald.  4&1;  S.C.  1 
D.  &  R.  69. 

{g)  The  preceding  case. 

\h)  Barr.  S.  C.  658. 
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184€.  M.  Smith  contrsl.    The  notice  of  abandonment  was  given 

^.    ^  before  removal  and  before  entry  of  appeal,  and  was  accom- 

V.  panied  by  an  offer  to  pay  all  costs.    The  observation  of 

TowMSTALL.  j^^j  Mansfield  C.  J.  in  Rex  v.  Llanrkydd{,Q\  that  there 

The  QvEBH  ,              •  •     ^«        .                    1       1    *•          .J 

^,  can  be  no  objection  to  a  party  abandomng  a  judgment  in* 

Staylby.  tended  for  his  own  benefit,  is  cited  wilh  approbation  by 
Lord  Ellenborough  C.  J.  in  Rex  v.  Diddlebury  (b),  and  also 
by  Bayley  J.  in  Rex  v.  Justices  of  Norfolk  (c).  Bayley  J., 
in  the  last  mentioned  case,  after  making  the  observation^ 
which  has  been  relied  upon  by  the  appellants,  goes  on  to 
say,  **  If  the  parties  removing  do  not  chuse  to  pay  the  ex- 
penses of  maintenance  incurred  previously  to  the  superse- 
deas, they  may  then  enter  the  appeal,  for  the  purpose  of 
compelling  them  to  do  so.*'  The  reason  therefore  of  the 
judgment  does  not  apply  to  this  case,  where  payment  of 
the  costs  had  been  offered  before  the  appeal  was  entered. 

Lord  Den  MAN  C.  J. — It  will  be  convenient  to  hear  the 
next  case  before  coming  to  a  decision. 

Reg.  v.  Inhabitants  of  Stayley  involved  the  same  point. 
On  appeal  to  the  quarter  sessions  for  the  county  of  Chester, 
held  on  the  27th  June,  18412,  against  an  order  for  the  re- 
moval of  a  pauper  from  the  township  of  Stayley,  in  the  said 
county,  the  sessions  had  quashed  the  order  for  want  of 
form,  with  full  costs  to  the  appellants,  subject  to  the  opi- 
nion of  this  Court  upon  a  case. 

The  case  stated  that  the  order  of  removal  in  question 
was  obtained  on  the  ^d  May,  184S,  and  a  copy  of  it 
served  on  the  appellant  township  fourteen  days  before  the 
sessions  next  following.  The  pauper  was  not  removed. 
On  the  23d  of  June,  and  in  time  to  prevent  the  incurring 
of  any  further  expenses  by  the  appellants  going  to  the  ses- 
sions, the  respondents  gave  notice  to  the  appellants  that 
they  (the  respondents)  considered  the  examination,  on  which 

(a)  Burr.  S.  C.  658.  (c)  5  B.  &  Aid.  484;  S.C.  \ 

(fr)  18  East,  369.  D.  &  R.  69. 


The  Queen 

V, 
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the  order  of  removal  had  been  made,  bad  in  point  of  form,        1849. 

and  that  therefore  they  abandoned  their  order  and  intended 

to  obtain  another  order.    There  was  no  mention  made  of 

paying  the  costs  already  incurred  by  the  appellant  township    I^o^^hstall. 

^'        c  ^         1    •         L  •  •      *  The  Queen 

in  preparing  notice  of  appeal,  in  subposnas,  journies  to  ex-  ^^ 

amine  pauper,  preparation  of  brief  for  counsel,  and  many  Stayley. 
other  expenses,  nor  in  fact  were  any  of  these  expenses  paid 
before  the  appellants  had  entered  their  appeal  and  obtained 
the  adjudication  of  the  Court  of  Quarter  Sessions,  nor 
had  any  application  for  such  cdsts  been  made,  nor  notice 
of  any  intended  application  been  given  until  the  counsel  for 
the  appellants  moved  for  them  in  Court.  Notwithstanding 
the  service  of  this  notice  of  the  abandonment  of  the  order, 
the  appellants  at  the  sessions,  on  the  £7th  of  June,  and 
without  giving  respondents  any  further  notice,  entered  their 
appeal  for  trial,  having  filed  with  the  clerk  of  the  peace  a 
C€fpy  only  of  the  order  of  removal,  together  with  a  copy  of 
the  examinations,  &c.  When  the  appeal  was  called  on,  the 
appellants  moved  to  quash  the  order,  which  the  respondents 
did  not  appear  to  support,  and  for  the  costs  of  the  appeal. 
This  application  was  resisted  by  the  respondents  (who  were 
attending  sessions  on  other  business),  on  the  grounds  that 
the  Court  had  no  jurisdiction  in  the  matter,  and  inasmuch 
as  no  originiU  order  was  before  it,  and,  no  notice  to  produce 
such  original  had  been  given,  the  order  filed  as  a  copy 
could  not  be  used,  and  that,  after  the  order  had  been  aban- 
doned for  want  of  sufficiency  in  the  examination,  and  as  the 
notice  of  abandonment  expressly  stated  on  no  other  account 
whatsoever,  it  could  not  entertain  the  appeal  for  the  pur- 
pose of  quashing  the  order,  which  had  been  already  aban« 
doned.  The  appellants  cited  the  orders  of  the  Court  of 
General  Quarter  Sessions  for  the  county  of  Chester,  re- 
lating to  the  practice  of  the  Courti  by  which  it  was  ordered 
"  that  all  appeals,  intended  to  be  tried  at  any  quarter  ses- 
sions, whether  the  same  shall  have  been  lodged  at  any  prior 
sessions  or  not,  are  to  be  entered  with  the  clerk  of  the  peace, 
at  the  opening  of  the  Court  at  the  sessions,  or  adjournment. 
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at  which  the  same  are  to  be  heard,  when  tbe  order  or  pro« 
ceeding  appealed  against,  or  a  copy  thereof^  is  to  be  deli- 
vered to  him,  and  no  appeal  shall  be  called  on  for  trial, 
which  shall  not  have  been  so  entered.  Appellants  sub- 
mitted that  they  had  complied  with  the  rules  and  practice 
of  the  Court,  in  giving  a  copy  of  the  order  to  the  clerk  of 
the  peace. 

"  If  the  Court  of  Quarter  Sessions  had  jurisdiction,  and 
were  justified  in  quashing  the  order  appealed  against  for 
want  of  form,  with  costs,'  the  order  of  that  Court  is  to 
stand,  if  not,  to  be  set  aside." 


Townsend  in  support  of  the  order  of  sessions.  It  would 
be  dangerous  to  allow  a  judgment,  under  the  hand  and  seal 
of  justices,  to  be  set  aside  by  the  hand  or  mere  breath  of 
an  overseer.  It  may  be  impossible,  after  a  lapse  of  time, 
to  prove  the  abandonment,  whereas  the  order  will  always 
be  in  evidence,  and,  not  having  been  appealed  against,  be 
conclusive  on  the  parish  on  which  it  is  made.  This  incon- 
venience will  be  obviated  by  requiring  a  regular  supersedeas 
by  the  magistrates,  for  then  the  order  will  be  given  up  to 
them  and  cancelled. 

But  at  all  events  the  omission  to  tender  costs  to  tbe 
appellants  justified  the  sessions  in  hearing  this  appeal,  for 
the  appellants  had  no  mode  of  getting  their  costs  except 
through  a  judgment  of  the  sessions.  The  judgment  of  the 
Court  in  Reg.  v.  Brighihelmstone  (a)  applies  to  this  point. 
'*  The  dates  of  the  proceedings,  the  facts  of  the  supersedeas, 
and  of  the  notice  of  abandonment,  raised  for  the  sessions  a 
question  of  costs,  and  of  the  terms  on  which  the  appeal 
should  be  settled." 


PashUy  contrd.  The  costs  spoken  of  in  Rex  v.  Justices 
of  Norfolk  (b)  and  Reg.  y.  Justices  of  West  Riding  (c),  are 
the  costs  of  maintenance.     Here  the  pauper  had  not  been 

(a)  2  G.  &  D.  88.  (c)  1  G.  &  D.  680. 

(6)  5  B.  &  Aid.  484;  .9.  C.  1  D.  &  R.  69. 
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removed,  and  no  such  costs  had  been  incurred.     With  re-        I84a. 
gard  to  the  observation  of  Bay  ley  J.,  in  Rex  v.  Justices  of  S^^^^ 
iiorfoik(a)t  as  to  the  sessions  havnig  a  discretion  to  allow  «. 

an  appeal  to  be  entered  or  not«  it  is  submitted  that  a  party    Towmstall. 
must  either  have  a  right  of  appeal  or  not«  that  the  sessions        ^  «;.^'"' 
can  exercise  no  option  in  the  matter,  and  that  after  the      Stayliy. 
abandonment  of  an  order  there  is  no  right  of  appeal  against 
it.    The  appellants  never  demanded  costs. 

Secondly,  the  filing  a  copy  of  the  order  of  removal,  with- 
out accounting  for  the  absence  of  the  original,  could  not 
give  the  sessions  possession  of  the  appeal :  Reg,  v.  Justices 
of  Sussex (b),  [Paiteson  J.  It  seems  in  that  case  that  the 
production  of  the  order  became  necessary  in  the  course  of 
the  trial.]  The  object  of  producing  the  order  is  immaterial. 
The  rule  requiring  an  original  document  to  be  accounted 
for  before  secondary  evidence  of  it  can  be  admitted  is  uni- 
versal, and  cannot  be  superseded  by  the  rules  of  practice 
at  sesstlons. 

Lord  Dbnman  C.  J. — I  think  the  observation  of  Bay* 
ley  3.,  that  the  sessions  in  certain  cases  have  a  discretion 
to  allow  an  appeal  to  be  entered  or  not,  cannot  be  sup- 
ported. A  party  has  a  right  to  try  his  appeal,  if  he  has  a 
proper  case.  We  have  recommended  the  abandonment  of 
orders,  where  it  is  discovered  that  they  cannot  be  main- 
tained, but  it  is  much  to  be  lamented  that  there  is  no  power 
of  securing  the  proper  costs,  payable  on  such  abandon- 
ment, without  allowing  an  appeal  to  the  sessions.  For  this 
reason  I  think  we  are  bound  to  say  that  the  parish,  against 
which  an  order  has  been  made,  has  a  right  to  go  to  the 
sessions  for  costs.     We  are  upon  strict  legal  rights. 

I  do  not  see  any  thing  in  the  other  objection. 

Patteson  J. — I  should  wish  to  afford  every  facility  to 
the  abandonment  of  an  order  of  removal,  which  has  been 

(a)  5  B.  &  Aid.  484 ;  SL  C.  1  D.  &  R.  69.        (6)  9  Dowl.  P.  C.  U5. 
VOL.  II. — G.  D.  Z  Z 
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obtained  on  imperfect  materials.  But  the  question  of  costs 
necessarily  creates  a  difficulty  in  such  cases.  In  the  first 
of  these  cases  there  was  an  oiFer  to  pay  ''  reasonable  costs." 
But  no  particular  amount  of  costs  was  mentioned,  and  I 
do  not  see  how  the  amount  can  be  ascertained,  except  by 
a  competent  Court. 

Williams  J. — The  oflFer  was  to  pay  ''reasonable  costs." 
How  was  it  to  be  ascertained  what  were  reasonable  costs, 
without  taxing  them.  The  refusal  of  the  offer  does  not 
vary  the  case. 

D.  Order  of  Sessions  confirmed. 


The  Queen  v.  The  Inhabitants  of  Hulme  (a). 
0^76  s  66  it   ^^  appeal  to  the  Quarter  Sessions  for  the  borough  of 


is  enacted,  that  Manchester,  against  an  order  for  the  removal  of  Joseph 

roent  shall  be    ^^^If  ^^^  ^^®  ^^^^  ^^^^   ^^^  township  of  Hulme  to   the 

acquired  by      township  of  Manchester,  both  in  the  said  borough  of  Man- 

occupying 

a  tenement,      Chester,  the  order  was  quashed,  on  the  ground  that  the 

unless  the  per-  settlement  of  the  paupers  was  in  the  township  of  Chorlton- 

son  occupying  r     i  ... 

the  same  shall   upon-Medlock,  but  subject  to  the  opinion  of  this  Court 

te";^'tothr   upon  the  following  case:- 

poor  rate,  and       It  was  admitted  that  the  paupers  had  been  entitled  to  a 

the  same,  In      settlement  in  the  township  of  Manchester,  but  it  was  con* 

respect  of  such  tended  on  the  part  of  that  township  that  the  pauper /.Gray 
tenement,  for  '^  .  '^  .  . 

had  subsequently  acquired  a  settlement  in  the  township 

of  Chorlton-upon*Medlock,  by  occupying  and  renting  a 

house  in  Temple  Street,  in  the  township  of  Chorlton-upon- 


one  year. 

In  the  form 
of  a  poor  rate 
the  column 
headed  with 
'*  name  of 
owner"  was 
filled  up  with 

the  name  of  the  owner;  the  column  headed  "  name  of  occupier"  was  not  filled  np 
with  any  name.  A  pauper  occupied  the  house  so  rated;  the  rate  was  demanded  of  him 
by  the  parish  officer  and  pauper  paid  it. 

Held,  that  he  was  sufficiently  ^  assesa 
not  appear  oa  the  rate. 


(a)  Decided  in  Easter  term,  1843,  (April  96.) 


*  assessed''  to  gain  a  settlement,  though  his  name  did 
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Medlock,  at  the  annual  rent  of  28/.,  for  the  period  of  one        1843. 
year  and  upwards  during  the  years  1838,  1839  and  1840,    J^^^"^^ 
in  some  or  one  of  them,  and  by  being  assessed  to  the  poor  v. 

rate,  and  by  having  paid  the  poor  rate  in  respect  of  such  ^"^5^*^^^  * 
tenement  for  one  whole  year.  It  was  proved  that  the  pau- 
per occupied  and  rented  the  house  at  the  rent  aforesaid 
from  June,  1838,  to  December,  1859,  and  paid  the  rent  for 
such  period.  It  also  appeared  that  in  the  assessment  for 
the  poor  rate  of  the  township  of  Chorlton-upon-Medlock, 
which  was  made  and  allowed  on  the  19th  July,  1838,  the 
house  which  the  pauper  so  occupied  in  Chorlton-upon- 
Medlock  was  entered,  but  not  the  name  of  the  tenaut — the 
entry  being  as  follows.  (The  case  then  set  out  the  form  of 
the  rate.)  The  column  headed  '*  name  of  owner"  was  filled 
up  with  the  name  of  the  owner,  but  the  column  headed 
*'  name  of  occupier"  was  not  filled  up  with  any  name ; 
under  the  column  head  ^'description  of  property  rated**  was 
the  word  ^'  house."  Under  each  of  the  columns  headed  re* 
spectively  ''  total  amount  to  be  collected*'  and  "  amount 
actually  collected"  was  entered  the  sum  of  1/.  6«. 

It  also  appeared  that  1/.  58.,  the  rate  charged  in  that  entry, 
was  demanded  from  the  pauper,  and  paid  to  the  collector 
of  the  poor's  rate  by  or  on  behalf  of  the  pauper  on  the  4th 
of  May,  1839*  In  the  rate  or  assessment  for  the  next  year, 
which  was  made  on  the  4th  of  May,  1839,  and  allowed  on 
the  l6th  of  July,  1839,  the  name  of  the  pauper  was  inserted 
in  the  rate,  the  entry  being  as  follows.  (The  case  then  set 
out  the  form  of  the  rate.) 

But  the  rate  charged  by  the  last  assessment  was  never 
paid  by  the  said  pauper. 

If  the  Court  should  be  of  opinion  that  from  the  facta 
above  stated  the  pauper  may  be  deemed  to  have  been  as- 
sessed for  the  house  during  the  first  year  of  the  tenancy, 
or  that  by  paying  the  rate  for  the  first  year  and  being 
assessed  for  the  second  year,  the  provisions  of  the  act  of 
4  &  5  WilL  4,  c.  76,  have  been  complied  with,  the  order 
of  the  Court  was  to  be  confirmed,  otherwise  the  judgment 

zz2 
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of  the  Bessions  was  to  be  set  aside  and  the  order  of  removal 
TheQcEEN    confirmed. 

HuLifE.  Crompion  in  support  of  the  order  of  sessions.    The  ques* 

tion  is,  whether  the  pauper  has  been  assessed  to  the  poor 
rate,  and  has  paid  the  same  M'ithin  the  meaning  of  the  4  8c  5 
fVill  4y  c.  76,  s.  66|  which  enacts,  that  '*  from  and  after  the 
passing  of  this  act  no  settlement  shall  be  acquired  or  com- 
pleted by  occupying  a  tenement,  unless  the  person  occupy- 
ing the  same  shall  have  been  assessed  to  the  poor  rate,  and 
shall  have  paid  the  same  in  respect  of  such  tenement  for 
one  year."  The  language  of  this  clause  is  substantially  the 
same  as  that  of  S  fV.  8^^  M.  c.  II,  s.  6,  by  which  it  was 
enacted  that,  if  a  person  should  **  be  charged  with  and  pay 
his  share  towards  the  public  taxes  or  levies**  of  a  parish,  he 
should  be  adjudged  to  have  a  settlement  in  the  same.  The 
objection  in  this  case  is  that  the  pauper  was  not  named  in 
the  rate.  But  it  has  been  decided,  under  the  statute  of 
IV,  8^\  M.  that,  if  th^  parish  have  notice  of  the  person  really 
rated,  he  need  not  be  rated  by  name.  In  'Rex  v.  WalsalUa) 
the  pauper's  nariie  was  Dean,  the  rate  was  "  late  IjOKbridge^s 
house  ;'*  in  Rex  v.  Paimwkk  {b)  the  pauper's  name  was 
Moorman,  who  was  tenant  to  one  Clifford,  and  the  rate  was 
"  Thomas  Clifford OT  tenant;'"  and  in  Rex  v.  BrickhUl(c) 
a  pauper  of  the  name  of  Green,  who  occupied  a  place 
called  '*  Roscoe^s  tenement,"  was  rated  as  "  the  occupier  of 
Roscoe's.^*  Settlements  were  gained  in  all  these  cases.  In 
Rexv*  Wahall{a)  Aston  J.  observed,  'Mt  is  agreed  that 
the  person  must  be  both  rated  and  pay.  Then  as  to  the 
manner  how  he  is  to  be  rated,  it  is  clear  that  his  name  need 
not  be  inserted  in  the  rate.  If  the  parish  have  sufficient 
notice  of  him  it  is  enough.  Paying  under  a  rating  is  equi- 
valent to  notice,  and  the  officers  have  received  the  rate  of 
this  man  for  two  or  three  years.  As  to  the  objection  that  no 
payment  could  have  been  compelled  upon  this  rate,  that  is 

(a)  Caldec.  36.  (c)  8  Mod.  38. 

(6)  Bar.S.C.465. 
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perfectly  immaterial;  for  the  settlement  does  not  go  upon      ^1842. 
that,  but  upon  its  being  notice  to  the  parish ;  and  he  has      *^^*^ 
fulfilled  the  two  conditions  required  by  the  act."     In  Rex  v. 

s.Painswick{a)y  DenUoni.  went  still  further;  "  he  even  ^"**h^J*J*^  ^^ 
hinted  that  rating  the  house  only  might,  for  aught  that 
be  saw  to  the  contrary,  be  sufficient,  for  the  paitsh  could 
not  but  know  who  was  the  occupier."  The  rate  is  prim& 
facie  always  on  the  occupier,  and  the  parish  officers  in 
this  case  must  have  known  that  the  pauper  was  the  oc- 
cupier, for  they  actually  received  the  rate  from  him.  This 
circumstance  disthiguishes  this  case  from  Rex  v.  Uangam- 
march  (/>),  where  the  house  only  was  rated  by  name,  and 
the  rates  were  always  paid  by  the  landlord,  and  the  case 
expressly  stated  as  a  fact  that  the  overseer  knew  nothing  of 
the  pauper,  or  whether  he  resided  at  the  house. 

Martin  contrA.  There  is  no  decision  upon  the  statute 
now  under  consideration,  and  the  Court  has  therefore  an 
opportunity  of  giving  to  it  a  plain  and  literal  construction, 
a  departure  from  which,  in  cases  relative  to  the  settlement 
of  the  poor,  was  strongly  deprecated  by  Abbott  C.  J.  in 
Rex  V.  Turkey  (jc).  The  statutes  were  intended  to  prevent 
persons  not  known  to  the  parish  by  name  from  gaining  a 
settlement.  It  is  clear,  from  the  language  of  the  section  in 
4  &  5  Will.  4,  c.  76,  "  shall  have  paid  the  same/'  that  the 
assessment  and  payment,  in  respect  of  which  a  settlement 
is  given,  must  both  apply  to  the  same  rate.  The  second 
rate  in  this  case  was  never  paid.  The  question,  therefore, 
is  confined  to  the  rate  for  1838.  Rex  v.  Llafigammarch  (b) 
is  in  favor  of  the  respondents,  for  in  this  case  there  is  no 
evidence  that  the  parish  officers  knew  the  pauper  to  be 
occupier.  The  mere  receipt  of  the  rate  from  the  pauper 
is  nothing ;  the  officers  will  receive  it  from  any  one  who 
chooses  to  pay  it.  The  words  ^*  shall  have  been  assessed*' 
are  much  stronger  than  the  words  of  the  3  W.S^M.    The 

(a)  Burr.  S.  C.  465.  ^/c)  9  B.  &  Aid.  5S0. 

(A)  «  T.  R.  6«8. 
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word  '^  assessed"  has  a  technical  meaning,  and  seems  to 

mjj^Q^       point  directly  to  a  charging  of  the  pauper  by  the  very  form 

V.  of  the  rate.    The  insertion  of  the  owner's  name  in  this  rate 

InhRhitanU  of  •  ^*         r  ^        ^t 

HuLME.       ^^  ^^  express  negative  of  any  assessment  on  the  occupier. 

Lord  Denman  C.  J. — There  is  no  distinction  between 
the  word  *'  charged**  in  the  former  statute,  and  the  word 
"  assessed"  in  this  statute.  There  is  no  preamble  nor  any 
thing  else  in  the  66th  section  to  shew  that  the  name  of  the 
party  assessed  must  be  inserted  in  the  assessment  in  order 
to  his  gaining  a  settlement.  The  section  seems  to  point 
only  to  the  necessity  of  his  continuing  to  be  rated  and  to  pay 
rates  for  a  year.  The  pauper  has  been  charged  and  has 
paid  rates  so  as  to  gain  a  settlement  according  to  the  cases 
on  the  former  statute. 

Patteson  J. — ^The  only  question  is,  whether  the  present 
statute  is  to  be  construed  differently  from  the  former  one. 
I  think  it  is  not,  and  there  have  been  several  decisions  upon 
the  former  statute  to  shew  that  a  settlement  is  acquired 
in  a  case  like  this.  Whether  those  decisions  were  right  or 
not,  we  will  not  now  interfere  with  them. 

Williams  J. — I  am  of  the  same  opinion;  ''assessed*'  is 
used  as  synonymous  with  ''  charged."  It  is  sought  to  in* 
troduce  into  the  section  the  words  ''  assessed  by  name.'* 

D.  Order  of  Sessions  confirmed* 


The  Queen  v.  The  Inhabitants  of  St.  Mary, 
Nbwington  (a). 

\t^\Y'^*  On  appeal  to  the  Kent  Quarter  Sessions,  against  an  order 

child  bom  a     for  the  removal  of  Eliza  Marks  (the  lawful  child  of  Mary 

bastardy  tStev 

the  passing  of  W  I>ecided  in  Easter  term,  1843,  (April  89). 

the  act,  takes, 

on  the  mother's  marriage,  the  settlement  of  her  husband. 
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Ann  Marks,  the  late  widow  of  William  Marks,  decea8ed)|  aud        1842. 
also  two  illegitimate  children  of  the  said  Mary  Ann  Marks,    -^^^ 
from  the  parish  of  Cudbam,  in  the  said  county,  to  the  parish  v. 

of  St.  Mary,  Newington,  Surrey,  the  order  was  confirmed  ^^t^^m^^^^^ 
as  to  the  illegitimate  children,  and  quashed  as  to  Eliza   Newingtoit. 
Marks,  subject  to  a  case  for  the  opinion  of  this  Court. 

On  Ihe  )5th  of  November,  1834,  the  said  M.  A.  Marks, 
being  then  a  widow  of  one  W.  Marks,  whose  settlement 
was  in  the  appellant  parish,  was  delivered  of  one  of  the 
illegitimate  children  mentioned  in  the  order,  and  in  the  year 
1837  of  the  other. 

M.  A.  Marks  had  gained  no  settlement  in  her  own  right 
from  the  time  of  the  death  of  her  husband,  which  took 
place  about  the  year  1831|  until  the  26th  August,  1838,  on 
which  day  she  was  married  to  her  present  husband  S.  H. 
Skeeie,  whose  settlement  is  in  the  respondent  parish. 

The  question  for  the  decision  of  this  Court  is,  whether 
the  illegitimate  children  are  to  have  the  settlement  to  which 
their  mother  was  entitled  immediately  preceding  her  second 
marriage,  or  whether  they  are  to  take  the  settlement  ac* 
quired  by  the  mother  by  reason  of  such  second  marriage. 

If  this  Court  shall  decide  that  the  children  are  entitled 
to  the  settlement  acquired  by  the  mother  through  the 
second  marriage,  the  order  of  sessions  is  to  be  quashed, 
otherwise  to  stand  confirmed. 

Erie  and  Deedes  in  support  of  the  order  of  sessions. 
The  question  is  upon  the  construction  of  the  71st  section 
of  4  &  5  Will.  4,  c.  76,  which  enacts  **  that  every  child  which 
shall  be  born  a  bastard  after  the  passing  of  this  act  shall 
have  and  follow  the  settlement  of  the  mother  of  such  child, 
until  such  child  shall  attain  the  age  of  sixteen,  or  shall  ac- 
quire a  settlement  in  its  own  right ;  and  such  mother,  so 
long  as  she  shall  be  unmarried  or  a  widow,  shall  be  bound 
to  maintain  such  child  as  part  of  her  family  until  such 
child  shall  attain  the  age  of  sixteen.**  The  sessions  have 
rightly  decided  that  the  illegitimate  children  in  question  are 
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1849.        not  entitled  to  the  settlement  of  their  mother's  second  has- 

^'^^'^^      band.     The  words  "  have  and  follow  the  settlement  of  the 
Thfi  Queen 

t;.   '       mother,^^  must  be  limited  to  such  settlement  as  she  may 

^"o^H^f  "**  of  acquire  in  her  own  right.  If  the  word  "  have**  only  had 
St.  Mary,         ^  ..,..•  , 

Newincton.  been  used,  it  might  have  been  supposed  that  the  only  set- 
tlement, which  illegitimate  children  could  take,  was  such  set- 
tlement as  the  mother  had  at  the  time  of  their  birth ;  the  word 
**  follow,**  therefore,  was  added  merely  to  shew  that  the  ori- 
ginal settlement,  taken  by  them  at  the  time  of  birth,  was  to 
be  superseded  by  any  other  settlement  of  the  mother,  which 
she  might  afterwards  acquire  in  her  own  right.  The  object 
of  the  section  was  to  make  the  bastard  follow  its  mother's 
settlement  so  long  as  the  mother  was  bound  to  maintain  it. 
But  her  duty  to  maintain  the  bastard  ceases  on  marriage. 
Her  capacity  to  acquire  a  settlement  also  ceases  on  mar- 
riage ;  so  that,  if  the  construction  to  be  contended  for  on 
the  other  side  be  adopted,  on  any  change  of  the  husband's 
settlement  subsequently  to  the  marriage,  the  child  will 
follow  his  settlement,  and  cannot  therefore  be  said,  in  the 
language  of  the  statute,  to  follow  the  settlement  of  the 
mother.  Section  57(a)  is  the  section  which  comes  into 
operation  on  (he  mother's  marriage.  The  71st  section  has 
no  reference  to  the  mother's  coverture;  the  words  "  so  long 
as  she  shall  be  unmarried  or  a  widow"  govern  the  whole 
section.  But  the  57  ih  section  expressly  provides  for  the 
consequences  of  the  mother's  marriage,  and  declares  that 
her  husband  is  bound  to  maintain  any  children  which  she 


(a)  The  57lh  section  enacts,  thereof,  granted  to  or  on  account 
<<  that  every  man  who,  from  and  of  such  child  or  children,  until 
after  the  passing  of  this  net,  shall  such  child  or  children  shall  respec* 
marry  a  woman  having  a  child  or  tively  attain  the  age  of  sixteen,  or 
children  at  the  time  of  such  mar-  until  the  death  of  the  mother  of 
riage,  whether  such  child  orchil-  such  child  or  children;  and  such 
dren  be  legitimate  or  illegitimate,  child  or  children  shall,  ibr  the  pur- 
shall  be  liable  to  maintain  such  poses  of  this  act,  be  deemed  a  part 
child  or  children  as  a  part  of  his  of  such  husband's  family  accord- 
family,  and  shall  be  chargeable  ingly/' 
with  all  relief,  at    the  cost  price 
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may  have  at  the  time  of  marriage^  whether  they  are  legiti-         1849. 

mate  or  illegitimate.     His  duty  to  maintain  them  ceases       ''^^>^^^ 
,    .  ...  ^   .  .......      The  Queen 

on  their  attamnig  the  age  of  sixteen,  or  on  the  death  or  their  9. 

mother.     It  is  absurd  therefore  to  say  the  7l3t  section  is  to  In^abitanis  of 

.    .  St.  Mary, 

apply  so  as  to  give  his  settlement  to  the  children,  if  ille-   Newimoton. 

gitimatej  the  effect  of  which  will  be,  to  make  them  a  per- 
manent burden  on  his  parish  after  his  liability  to  maintain 
them  has  ceased,  on  their  attaining  the  age  of  sixteen,  or 
the  death  of  their  mother.  The  d7th  section  was  construed 
in  Rex  v.  Wallhamstow  {a),  where  it  was  held  that,  on  the 
marriage  of  a  widow  having  children  under  sixteen,  they  do 
not  acquire  the  settlement  of  the  second  husband.  It  is 
true  that  in  that  case  the  children  were  legitimate.  But 
why  should  there  be  any  distinction  in  this  respect  between 
legitimate  and  illegitimate  children.  Now  that  tlie  birth 
settlement  of  illegitimate  children  is  taken  away,  it  is  pro- 
bable that  it  was  intended  to  adopt  the  analogy  of  the  old 
law,  according  to  which,  the  legitimate  children  of  a  widow 
who  married  again  did  not  acquire  the  settlement  of  the 
second  husband :  Wangford  and  Brandon  {b),  Rex  v.  St. 
Giksin  the  Fields  (c),  Cumner  and  Milton  (d).  In  Reg.  v. 
Wendron  (e)  it  was  decided  that  a  bastard,  born  before  the 
passing  of  the  4  &  5  Will.  4,  c.  76,  did  not,  on  the  marriage 
of  its  mother,  acquire  her  husband's  settlement  (/)• 

Thesiger  contri.  The  words  of  the  7 1  st  section  are  clear, 
whatever  may  be  the  intention;  and  it  is  better  to  defeat 
the  intention  than  to  put  a  construction  not  warranted  by 
the  words  of  the  act:  Rex  v.  Barhan{g).  It  might  lead  to 
inconvenience,  if  these  children  should  not  take  the  hus- 
band's settlement;  for,  if  the  husband  were  to  die  before 


(a)  6  A.  &  £.  SOI ;  S.C.  \  N.         (/)  They  referred  also  to  Mr. 

&  P.  460.  ArchbM*i  opinion,  as  expressed 

(6)  Carth.  449.  in  vol.  iii.  p.  261  (2d  ed.)  of  his 

(e)  Bur.  S.  C.  2.  Justice  of  the  Peace,  and  to  Lang 

(d)  2  Salk.  528.  v.  Spieer,  1  M.  &  \V.  129. 

(e)  3  N.  &  P.  62.  (g)  8  B.  &  C.  104. 
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1843.        their  atUiDiDg  the  age  of  sixteen,  then  their  mother  will 

-7*^^^^       have  one  place  of  settlement  and  they  another.    (He  was 

9.  stopped.) 

Inhabitants  of 
St.  Mart, 
NfiwjNQTon.       Bodkin  on  the  same  side  was  not  heard. 

Lord  Denman  C.  J.— We  are  quite  satisfied.  The 
words  of  the  section  are  perfectly  clear,  and  cannot  have 
the  meaning  which  has  been  contended  for. 

Pattbson  and  Williams  Js.  concurred. 

D.  Order  of  Sessions  quashed. 


The  Queen  v.  The  Inhabitants  of  Wymondham  (a). 
The  examina-    ON  appeal  to  the  Norfolk  Quarter  Sessions  for  Michael- 


mas^  1842,  against  an  order  for  the  removal  of  James  Gir^ 


tion  of  a  pau- 
per set  ap  a 
yearly  hiring,    dkstoNe,  his  Wife  and  four  children^  from  the  parish  of  Bar- 

allwdTohave  ^^^^  *^ ^^^  parish  of  Wymondhanii  both  in  the  said  county, 

taken  place       the  order  was  confirmed,  subject  to  a  case  for  the  opinion 

of  this  Court. 


while  the 
pauper  was 
*'  single  and 
unmarried." 
Held,  that 
it  was  consist 
ent  with  this 

allegation  that  stating  the   service  under  it,  proceeded  to  state  that 
the  pauper 
was,  at  the 
time  of  the 


The  case  set  out  the  examination  of  the  pauper,  which 
alleged  that  he  was  hired  for  a  year  in  the  appellant  parish 
in  1 820,  ''  whilst  he  was  single  and  unmarried,''  and,  after 

he 


was  married  to  his  present  wife  about  the  year  1 830,  and 
had  by  her  the  four  children  named  in  the  order  of  re- 
moval." 

One  of  the  grounds  of  appeal  was  that  the  examination 
of  the  pauper  was  defective  and  bad  upon  the  face  of  it,  in 
not  stating  that  at  the  time  of  the  hiring  he  had  not  any 
child  or  children. 

(a)  Decided  in  Easter  term,  1843,  (May  8). 


hiring,  a  wi- 
dower with 
children,  and 
therefore  that 
the  examina- 
tion did  not 
shew,  as  it 
ought  to  have 
done,  that  the 
pauper  was 
within  the  de- 
scription, given  by  8  &  4  IF.  4,  c.  1 1,  8.  7,  of  a  person  capable  of  acquiring  settlement 
by  hiring  and  service. 
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The  only  question  argued  before  this  Court  was,  whether        1849. 

it  sufficiently  appeared  from  the  examination  that  the  pau-  rr/^ 
per  at  the  time  of  the  hiring  above  mentioned  was  not  a  v. 

widower  baTing  children.  WTMiCxi 

Biggs  Andrews  in  support  of  the  order  of  sessions*  The 
words  **  single  and  unmarried/'  in  their  ordinary  sense, 
mean  a  person  who  never  has  been  married,  and  the  word 
*'  unmarried/'  of  itself,  has  been  so  interpreted:  Maberley 
V.  Strode**  (a).  **  Single  woman/'  in  an  indictment,  means 
a  woman  who  has  never  been  married. 

Kelly  and  Palmer  contri*  ''  Single  woman"  is  a  mere 
translation  of  '*  feme  sole,"  which  the  courts  of  equity  con- 
strue to  mean  a  widow  as  well  as  a  spinster.  The  statute 
3  fV.  8^  M,  c.ll,  s.  7,  in  describing  the  person  who  may 
acquire  a  settlement  by  hiring  and  service,  uses  the  words 
"  any  unmarried  person  not  having  child  or  children/'  The 
latter  part  of  this  description  would  be  redundant,  if  the 
word  '^  unmarried*'  excludes  a  widower  or  widow  with  chil- 
dren. In  Johnson's  Dictionary,  *^  unmarried"  is  defined 
**  having  no  husband  or  no  wife."  But  it  is  sufficient  to 
say  that  the  words  used  in  this  examination  are  equivocal, 
and  that  this  Court  has  repeatedly  declined  to  draw  infer- 
ences in  construing  instruments  of  this  kind,  when  the  fact 
in  question  might  itself  be  so  easily  stated. 

Lord  Denman  C.  J. — The  description  of  the  party 
whom  the  statute  enables  to  acquire  a  settlement  by  hiring 
and  service  is  an  "  unmarried  person  not  having  child  or 
children."  In  some  cases  diflferent  words  are  so  precisely 
equivalent  that  one  word  will  do  as  well  as  the  other;  but 
that  is  not  the  case  here.  The  words  referred  to  in  this 
statute  are  not  words  of  proviso,  so  that  it  would  properly 
be  cast  upon  those  who  disputed  the  settlement  to  say,  by 
way  of  answer,  that  the  pauper  at  the  time  of  hiring  was 

(a)  3  Vc8.  450. 
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1849.        married  or  had  children,  and  that  he  was  therefore  dis- 

^"^^^^      qualified,  but  they  are   words   descriptive  of  the  person 

9.  who  alone  is  qualified  to  gain  a  settlement  by  hiring  and 

Inhabitants  of  gervice.     It  was   for   the   respondents  therefore   lo  bring 
Wymondham.  ,     ,       .  «        • 

the  pauper  within  the  description  in  the  statute.     But  the 

examination  leaves  it  open  to  doubt,  at  least,  whether 
the  pauper  was  not  a  widower  with  children.  The  ex- 
amination is  bad. 

Patteson  and  Williams  Js.  concurred, 

J).  Order  of  Sessions  quashed. 


The  QuBEN  V.  The  Inhabitants  of  HoLBfiCK(a). 

Pauper,  by  ON  appeal  to  the  Leeds  borough  sessions,  against  an 
ment,  hired       order  for  the  removal  of  Thomas  Brayshaw,  &c.  from  the 

for  four  jrears    said  township  of  Holbeck,  in  the  county  of  York,  to  the 

OS  n  servant  . 

in  taming  iron  township  of  South  Crossland,  in  the  same  county,  the  order 

rthfr'emjoy.    ^^'*«  q"««hed,  subject  lo  a  case. 

ment  as  an  The  case  Stated  that  the  only  ground  of  appeal  set  up  by 

his  roaster        ^'^^  appellants  in  their  notice  was  as  follows :  "  that  so 

might  set  him  niuch  of  the  examination  of  the  said  7'.  Brayshaw,  the 
to,  and  pro-  •        .  i         /.  •  «       • 

mised  to  de-     pauper,  accompanying  the  order  of  removal  as  states  that  he 

vote  bis  whole  never  did  any  act  to  gain  a  settlement  in  his  own  right  is 
time  to  such  -^  ^  .  .  ® 

business  dui^    untrue,  for  that  the  pauper  has  in  fact  gained  a  settlement 

workiiVhours  *"*  '"'  ®^^"  ^^^^^  *"  Holbeck,  by  hiring  and  service,  in  man- 
from  6  A.U.  to  ner  following ;  that  is  to  say,  that  by  a  certain  memorandum 
also  to  give  a    ^^  agreement  in  writing,  bearing  date  on  or  about  the  Slat 

just  account  Jay  of  May,  1824,  and  made  between  James  Ftnton  anc^ 
of  all  his  do- 

blfsln^"^**  (a)  Decided  in  Easter  Term,  1843  (May  3). 

whenever  his 

master  should  require  hiui,  in  consideration  of  weekly  wages  to  be  paid  to  him  by  his 
master;   and  his  master,  in  consideration  of  such  work,  promised  to  pay  him  at  and 
after  the  rate  of  8f.  a  week. 
He/rf,  an  exceptive  hiring. 
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Maliheto  Murray,  of  Holbeck,  steam  engine  makers  and         i84*2. 
iron  founders,  of  the  one  part,  and  the  said  T.  Brayshaw      ^"^^^^^ 
of  the  other,  the  said  T.  ^.agreed  to  work  for  and  serve  dili-  ^, 

gently  and  faithfully  the  said  J.  Feuion  and  M.  Murray,  ^"Ji^'be^  ^^ 
their  executors  and  administrators,  from  the  day  of  the  date 
thereof,  for  the  term  of  four  years  thence  next  ensuing,  as 
their  hired  servant,  in  turning  iron  work,  or  any  other  em- 
ployment as  an  artisan  they  might  set  him  to,  and  did  pro- 
mise  to  devote  his  whole  time  and  attention  to  such  business 
during  the  usual  working  hours,  which  were  from  six  in  the 
morning  until  six  in  the  evening,  when  in  the  shop,  and 
from  six  to  six  when  working  out ;  and  also  that  he  would 
direct  and  assist  such  men  as  he  might  work  with  or  were 
under  his  care;  and  also  that  he  would  give  a  just  account 
of  all  his  doings  in  such  business  whenever  they  should 
require  him ;  and  further,  that  he  would  not  hold  any  com- 
munication with,  or  make  known  or  shew  their  plans  or 
principles  of  working  to  any  person  in  the  trade,  in  con- 
sideration of  weekly  wages  to  be  paid  to  him  by  the  said 
/.  Penion  and  M.  Murray,  their  executors  or  administra- 
tors; and  the  said  J.  Fenton  and  M.  Murray ^  in  consi- 
deration of  the  work  and  service  aforesaid,  did  thereby 
promise  and  agree  to  pay,  or  cause  to  be  paid,  to  T.  Bray* 
show,  at  and  after  the  rate  of  85.  weekly  during  the  iirsJt 
year,  9$.  weekly  during  the  second  year,  \0s.  weekly  during 
the  third  year,  and  1  Is.  weekly  during  the  fourth  and  last 
year  of  the  said  term  of  four  years,  in  case  the  said  7'.  B. 
should  during  the  said  term  faithfully  serve  the  said  J.  F» 
and  M.  M.  according  to  the  true  intent  and  meaning  of  the 
said  agreement,  but  not  otherwise. 

"  And  by  virtue  and  in  pursuance  of  the  above  recited 
agreement,  the  said  T.  B.  on  or  about  the  said  Slst  of 
May,  18d4,  he  being  then  an  unmarried  person,  not  having 
child  or  children,  did  lawfully  hire  into  Holbeck  with  J.  F. 
and  M.  M.  as  such  servant,  and  did  devote  his  whole  time 
to  their  business  and  service,  and  was  paid  for  all  over 
hours  he  worked  for  them  beyond  the  hours  expressly  sti- 
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1849.         pulated  for  in  the  said  agreement^  and  did  continue  and 
J^^^^C^      abide  in  the  same  service  during  the  space  of  one  whole 

The  QUBKN  ,  .        r  1  i.   r 

o.  year  at  least,  to  tvit,  for  the  space  of  four  years  or  there- 

^"hoibeck^  abouts,  and  did  during  the  whole  of  such  service  sleep  and 
reside  in  Holbeck,  by  which  hiring  and  service  the  pauper 
did  acquire  and  possess  a  legal  settlement  in  Holbeck*" 

"  The  respondents  objected  to  any  evidence  being  given 
in  support  of  the  above  mentioned  ground  of  appeal,  on 
the  ground  that  the  hiring  stated  therein  was,  upon  the  face 
of  the  agreement  set  forth,  an  exceptive  hiring,  and  therefore 
not  such  a  hiring  as  (with  a  service  and  residence  under  it) 
would  confer  a  settlement.  The  Court  overruled  the  ob- 
jection and  heard  the  evidence. 

^*  The  agreement,  bearing  date  the  SIst  May,  1824,  was 
then  put  in,  and  the  performance  of  service  under  it  was 
proved.  About  eighteen  or  twenty  years  ago  the  usual 
hours  of  working  in  the  trade  carried  on  by  Messrs.  Fentan 
and  Murray  (in  the  ground  of  appeal  mentioned),  were 
from  six  in  the  morning  to  seven  at  night:  they  were  then 
altered,  in  consequence  of  a  turn-out  among  the  workmen, 
and  have  since  continued  to  be  from  six  in  the  morning  till 
six  at  night.  Messrs.  Fenton  and  Murray  exercised  no 
controul  over  their  workmen  out  of  those  hours,  except  as 
hereinafter  mentioned.  Sometimes  the  workmen  worked 
under  hours,  and  were  paid  at  the  usual  rate  of  their  wages, 
with  a  proportionate  deduction  for  short  time*  When  trade 
was  brisk  they  sometimes  worked  over  hours,  at  the  request 
of  their  roasters,  and  were  then  paid  for  such  over  time  at 
the  usual  rate  of  their  wages,  without  any  express  fresh 
contract  being  made.  The  workmen  were  generally  glad 
to  do  so»  though  they  sometimes  refused,  and  the  masters 
submitted  to  such  refusal.  No  instance  of  any  workman 
refusing  to  work  during  over  hours,  when  requested  so  to 
work,  was  proved  to  have  taken  place  during  the  four  years 
of  the  pauper's  service  under  the  said  agreement  The 
witness  knew  of  no  such  instance.  Some  of  the  workmen, 
after  their  day's  work  at  Messrs. F.  and  M'i  fonndery,  did. 
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during  extra  hoors,  work  ia  the  same  trade  for  other  mas* 

ters.     The  pauper  himself  sometimes  worked  over  hours,    _.    _ 

,  ,        .    ,    .i.    ^  , .  •  ,  The  Queen 

wbeu  requested  on  behalf  of  his  masters  so  to  do,  and  was  v. 

in  such  case  paid  additional  wages.     He  never  refused  to  ^"h^^'btck^*^ 

work  over  hours  when  requested.     He  had  been  in  the 

service  of  JP.  and  M.  for  two  years  immediately  before  he 

entered  into  the  said  agreement* 

**  If  the  Court  of  Queen's  Bench  shall  be  of  opinion  that 

the  appellants  are  entitled  to  go  into  evidence,  in  support 

of  their  ground  of  appeal  above  mentioned,  and  that  the 

hiring  as  set  forth  therein  was  such  as  (with  a  service  and 

evidence  under  it)  would  confer  a  settlement,  the  order 

of  sessions  shall  stand  confirmed ;  but  if  the  Court  shall  be 

of  a  contrary  opinion,  then  the  order  of  removal  aforesaid 

shall  be  confirmed,  and  the  order  of  sessions  discharging 

the  same  shall  be  quashed/' 

Kelly f  Hall  and  Pashley  in  support  of  the  order  of 
sessions.  The  hiring  in  this  case  was  not  an  exceptive 
hiring.  There  is,  first,  an  absolute  agreement  to  serve  for 
four  years,  and  the  subsequent  clause,  by  which  it  is  sti- 
pulated  that  the  pauper  shall  devote  his  whole  time  to  the 
business  during  the  usual  working  hours  from  six  a.  m. 
until  six  p.  M.  was  inserted  for  the  purpose  of  stating  the 
mode  in  which  the  service  is  to  be  performed.  It  has  in- 
deed the  effect  of  extending,  rather  than  contracting,  the 
duration  of  the  daily  labour,  for  it  excludes  the  usual  inter- 
mission of  meal  hours.  Rex  v.  Osseit-^um^Gawthorpeia) 
is  directly  in  point :  there  the  hiring  was  for  five  years  at 
certain  weekly  wages,  '*  the  hours  of  working  to  be  from 
six  in  the  morning  until  seven  o'clock  in  the  evening,  and 
to  be  paid  for  all  over  time."  The  only  distinction  is,  that 
in  that  case  the  mention  of  the  working  hours  was  intro- 
duced after  the  mention  of  wages,  and  here  it  occurs  im- 
mediately after  the  limitation  of  the  term  of  hiring.  But 
it  is  immaterial  in  what  part  of  the  contract  the  state- 

(a)  «B.«QAd.216;  S.C.  1  N.&M.  St. 
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mcnt  of  working  hours  18  placed.  In  Rex  v.  Byktr{a)  the 
workmen  were  hired  for  a  year,  to  be  paid  **  for  every 
good  and  sufficient  day*s  work,  not  exceeding  fourteen 
^"holbeck  °^  hours  (and  £rf.  per  day  when  that  time  was  exceeded) 
1 5.  \0d"  There  it  was  observed  by  Hay  ley  J.  in  deliver- 
ing the  judgment  of  the  Court,  that  "  time  was  only 
mentioned  as  the  measure  of  wages  ;  that  the  contract  does 
not  impose  any  limit  upon  what  might  reasonably  be  re- 
quired by  the  master ;  and  that  the  relation  of  master  and 
servant  continued  during  the  whole  twenty-four  hours." 
So  in  the  present  case  it  is  clear  that  the  usual  working 
hours  are  mentioned  merely  as  a  measure  of  wages,  for  the 
wages  were  not  to  be  absolute  weekly  wages,  but  to  be 
variable  ''at  and  after  the  rale*'  of  so  much  a  week;  the 
mention  of  the  usual  working  hours  would  enable  the  par- 
ties to  compute  the  proper  deduction  to  be  made  for  a 
short  day's  work.  The  pauper  clearly  could  not  work  for 
any  other  master,  for  he  expressly  bound  himself  not  to  do 
so,  and  also  to  give  an  account  of  his  doings  in  business 
whenever  his  master  should  require  him :  the  relation  of 
master  and  servant  therefore  subsisted  throughout  the  day. 
Rex  V.  Sl  John,  Devizes  (6),  where  the  pauper  was  told, 
at  the  time  of  hiring,  that  she  must  work  twelve  hours  a 
day,  is  also  an  authority  in  favour  of  the  appellants.  In 
Rexy.Cou)pen(c)  there  was  an  exception  of  every  alternate 
Saturday  :  in  Rex  v.  Norton  Bavani  (r/)  of  the  half  of  every 
Saturday.  In  Rex  v.  Frame  Helwood  (e)  the  bargain  was 
for  a  certain  number  of  hours,  without  reference  to  custom, 
and  the  wages  were  an  absolute  weekly  sum,  so  that  time 
could  not  have  been  introduced  as  a  measure  of  wages. 
The  same  observation  applies  to  Her  v.  Kingswin/ord  (/), 
where  also  Sundays  were  excepted.  Here  Sunday  is  not 
excepted ;  so  that  the  agreement  is  imperfectly  expressed, 

(a)  2  B.  &  C.  114,  S,  C.  3  D.  &  M.  559. 
&  R.  330.  (d)  3  A.  &  E.  161 ;  S.C.  4  N. 

(&)9B&C.89d;  5.C.4M.&  &M.687. 
R.68].  (e)  lB.&Ad.907. 

(c)  5  A.  &  £.  333;  &  C.  6  N.         (/)  4  T.  R.  S19. 
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if  it  were  really  intended  to  except  all  other  hours  than 

those  mentioned  as  the  usual  working  hours.  ,^  ^ 

V. 

Sir  W.  W.  Folkii  S.  G.,  Sir  G.  Lewin,  and  J.  Ingham  Inhabiunts  of 
contra  were  not  heard. 

Lord  Denman  C.  J. — The  question  roust  be  considered 
with  reference  to  the  contract  itself.  The  contract  itself 
limits  the  duration  of  the  daily  service.  The  pauper  could 
not  be  called  upon  to  serve  beyond  the  hours  mentioned. 

Patteson  J. — I  do  not  see  how  the  words  of  the  agree- 
ment as  to  the  number  of  working  hours  can  be  separated 
as  suggested,  for  they  are  necessarily  connected  with  the 
words  immediately  preceding,  by  which  the  contract  of 
service  is  made  for  four  years.  I  think  this  neither  more 
nor  less  than  a  limited  contract  to  work  from  six  in  the 
morning  until  six  in  the  evening. 

Williams  J. — The  question  is,  whether  there  has  been 
a  contract  for  a  year ;  if  there  has  not,  it  matters  not  what 
the  actual  service  has  been.  It  appears  to  me  impossible  to 
say  that  there  was  in  the  outset  an  unqualified  undertaking 
to  serve  the  whole  day,  and  that  what  followed  as  to  the 
working  hours  was  merely  a  statement  of  fact  with  respect 
to  the  usual  working  hours.  The  stipulations  to  be  ful- 
filled by  the  servant  follow  each  other  consecutively ;  first 
of  all  there  is  the  undertaking  to  serve  for  four  years,  the 
servant  to  devote  his  whole  time  to  the  master's  service, 
not  during  the  four  years,  but  during  "  the  usual  working 
hours;"  then  the  working  hours  are  defined;  and  it  is  not 
until  after  these  stipulations  have  been  disposed  of,  that 
the  stipulations  to  be  fulfilled  on  the  part  of  the  master  are 
introduced.  I  do  not  see  how  \i*e  can  strip  the  clause  as 
to  working  hours  from  the  earlier  part  of  the  agreement 
limiting  the  term  of  the  hiring. 

D.  Order  of  Sessions  quashed. 

VOL.  II. — G.D.  3  a 
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The  Queen  v.  The  Inhabitants  of  Preston  (a). 

In  1828^  when  (JN  appeal  to  the  Lancashire  Quarter  Sessions  against  an 

the  42  Geo  3,  '^'^  ^ 

c.  73,  was  the   Order  for  the  removal  of  Alice  Waring,  &c.  from  the  town- 

foft"h1\'iS  **"P^^  Preston,  iu  the  said  county,  to  the  township  of 
tion  of  factory    Inskip-with-Sowerby,  in  the  said  county,  the  order  was 
was  hiredTn^r  q**«shed,  subject  to  the  opinion  of  this  Court  upon  the  fol- 
factory.  There  lowing  case  : — 
contract  of  I^  ^^^  admitted  that  the  birth  settlement  of  AliceWaring 

hmng,  but  the  ^^g  jjj  j|jg  appellant  township  of  Inskip-with-Sowerby. 

pauper  was  en-  *^*^  ^  "^  .  . 

gaged  with  The  appellants  then  proceeded  to  give  evidence  of  a 

^rtain^V^ulcs  settlement  gained  by  the  pauper  in  the  respondent  town- 

by  one  of  ship  by  hiring  and  service  with  Messrs.  Thomas  Ainsworth 

hours  of  at-  ^^  ^^'^^  ^^  ^^^  respondent  township ;  aud  it  was  proved 

tendance  for  ihaj  i^^  pauper  was  hired  by  Messrs.  Thomas  Ainsworth 
each  person  ,  «        .      .  ,  ,     .         ,  .    i  •  • 

engaged  in  the  Q^d  bon$  m  the  year  1828^  and  worked  under  such  fairing 

^^^1^^\q^^     for  more  than  one  year  at  weekly  wages,  residing  all   that 

from  six  A.M.    time   in    the  said   township^   that  there  was   no   express 

seven  pI'm.       contract  of  hiring,  but  that  she,   with    the   other  people 

excepting  Sa-  engaged  in  the  mill,  worked  under  and  was  subject  to 
turday,  when  .  r     i  •  .        i  r  n  i       • 

work  was  to      certain  rules,  two  of  which  rules  were  as  follows,  that  is  to 

cease  at  half-     g^y  ..^ 

past  four,  ^  ' 

half  an  hour  Ist.  Each  person  employed  in  this  factory  engages  to 

breakfast^'^and  ^^^^^  Thomas  Ainsworth  and  Sons,  and  to  give  one  month's 
one  hour  for  notice  in  writing  previous  to  leaving  his  or  her  employ- 
any  person  not  °i^"t>  such  notice  to  be  given  in  on  a  Saturday  and  on  no 
coming  to  other  day,  but  the  masters  have  full  power  to  discharge 
stated  periods  &ny  person  employed  therein  without  any  previous  notice 

for  every  of.       whatsoever. 

fence  to  forfeit 

6d.f  and  be  **  2nd.  The  hours  of  attendance  are  from  six  o'clock  in 

the  tinfe  he '^     ^^^  morning  until  half-past  seven  at  night,  excepting  Sa- 

should  be         turday»  when  work  shall  cease  at  half-past  four,  half  an 

Heldy  an  ex-  ^^^^  allowed  for  breakfast  and  one  hour  for  dinner,  aud 

ceptive  hiring,   any  person  not  coming  to  work  at  the  stated  periods  shall 

(a)  Decided  in  Easter  term,  t843,  (May  3.) 
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for  every  offence  forfeit  sixpence,  and  be  deducted  for  the        1843. 

time  they  are  absent."  J!^^^f^^ 

_-        '' .  .        . ,  ,  The  QOEBN 

Upon  this  evidence  the  respondents  contended —  v. 

"  Ist.  That  the  master  having  power  to  discharge  his  ^°JJi*"^°^ 
work  people  at  any  moment  there  was  no  evidence  of  any 
general  hiring ;  and 

**  2nd.  That  by  the  provisions  of  the  second  rule  restrict- 
ing the  hours  of  labour,  and  more  especially  as  to  the  hours 
of  working  on  Saturdays,  the  hiring  must  be  considered  an 
exceptive  hiring,  therefore  that  no  settlement  was  gained 
by  such  hiring  and  service." 

If  the  Court  should  be  of  opinion  that  the  said  hiring 
was  a  general  hiring,  the  said  order  of  removal  was  to  be  set 
aside,  and  the  order  of  sessions  confirmed ;  but,  if  such 
hiring  were  exceptive,  then  the  order  of  removal  was  to  be 
confirmed,  and  order  of  sessions  quashed.  The  Court 
overruled  these  objections,  and  quashed  the  order  of  re- 
moval, subject  to  this  case. 

Whigham  in  support  of  the  order  of  sessions.  Since 
the  decision  of  Reg.  v.  Holbech  (a)  it  is  perhaps  not  open 
to  the  appellants  to  contend,  on  the  authority  of  Rex  v. 
Ossett'Cum-Gawthorpe{b),  that  this  would  not  be  an  excep- 
tive hiring,  if  it  were  an  ordinary  contract.  But  this  is  a 
peculiar  contract,  made  with  reference  to  the  statutory  limi- 
tation of  labour  in  factories.  The  42  Geo.  3,  c.  73,  was 
the  statute  in  force  at  the  time  of  this  hiring,  and  the  ex- 
ception in  the  contract  is  no  more  than  such  as  the  law  would 
have  compelled  without  any  express  exception.  The  case, 
therefore,  is  like  the  cases  of  hiring  for  a  year,  with  a  stipu- 
lation for  absence  in  case  of  being  called  on  to  serve  in  the 
militia  (c).  The  exception  may  be  considered  as  no  more 
than  an  implied  exception.  In  Rex  v.  SL  John,  Devizes {d)p 
the  pauper  was  to  work  twelve  hours  a  day  in  a  factory ; 

(a)  See  die  precediDg  case.  (c)  See  Rexv,  Over^  1  East,  601. 

.    (^)4B.&Ad.816;  iS.  C.IN.         (<0  9B.&C.  896;  5.C.4M.& 
kU,%\.  R.6ao. 
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but  it  was   held,  notwithstanding,  that  this  was  not  an 
exception  in  the  contract  of  hiring. 

Cowling  contri  was  not  heard. 

Lord  Dbnman  C.  J. — I  have  no  doubt  that  this  was  an 
exceptive  hiring.  It  may  be  that  the  statutes  limiting  the 
hours  of  factory  labour  have  rendered  it  impossible  in  some 
cases  that  there  should  be  a  settlement  gained  by  hiring  and 
service.  But,  however  that  may  be,  in  the  present  case» 
where  the  rules,  limiting  the  labour  of  the  servant  to  certain 
hours  only  of  the  day  are  embodied  in  the  contract,  the 
hiring  is  clearly  exceptive. 

Pattbson  J. — I  thought  at  first  this  case  might  fall 
within  Rex  v.  Horwick(ft),  and  other  cases  where  there 
has  been  an  exception  implied  from  usage,  and  a  settle- 
ment has  been  gained  neverhelesss.  But  I  think  now  that 
the  introduction  of  these  rules  into  the  contract  constituted 
an  express  exception,  and  that  this  was  an  exceptive  hiring. 


Williams  J.  concurred. 
D. 

(0)  10£a»t,  489. 


Order  of  Sessions  quashed  (6). 
(6)  See  the  preceding  case. 


The  Queen  v.  The  Recorder  of  PoNTEFRACT(«f). 


Jl  ASHLEY  on  a  former  day  in  this  term  obtained  a  rule, 
calling  upon  the  recorder  of  Pontefract  to  shew  cause  why 

(a)  Decided  in  fiasterTerm,  1843  (May  8). 


An  examina- 
tion stated 
that  the  pau« 
pcr's  father 
gained  a 
settlement  by 

renting  three  tenements,  at,  &c.  of  three  different  landlords,  and  gave  the  names  of  two 
of  the  landlords,  bat  not  of  the  third. 

The  sessions  held  the  examination  bad  for  omitting  the  name  of  the  third  landlord. 

This  Court  refosed  to  interfere  by  mandamus  to  the  sessions  to  hear  the  appeal. 

The  examination  also  alleged  that  the  pauper  gained  a  settlement  in  his  own  right 
by  occupying  two  tenements,  the  one  '<at  the  yearly  rent  of  9l"  and  the  other  *'at  the 
yearly  rent  of  1/.  1 U.  6d." 

Hddf  that  the  examination  did  not  shew  that  the  pauper  had  rented  the  tenements 
for  a  year  at  the  said  rents,  and  occupied  them  under  sucn  yearly  hiring,  within  5  Geo. 
4,  c.  57,  a.  9. 


The  QuBBN 
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a  mandamus  should  not  issue,  commanding  him  to  enter        1843. 
continuances^  and  hear  an  appeal  against  an  order  for  the 
removal  of  W»  B.  Clap/iam  and  his  wife  from  the  township    ""  «.' 
of  Pontefract,  in  the  borough  of  Ponlefract,  in  Yorkshire,  to   ^^^.g^^. 
t^ie  township  of  Leathley,  in  the  same  county. 

The  affidavits,  upon  which  the  rule  was  obtained,  stated, 
that  the  order  in  question  was  made  on  the  £4th  September. 
1842,  and  set  out  the  examination  on  which  the  order  was 
made,  and  the  grounds  of  the  appeal  which  had  been 
entered  against  it. 

The  examination  stated  that  the  pauper's  father,  J,  Clap* 
ham,  late  of  Leathley,  in  the  county  of  York,  blacksmith, 
deceased,  was  duly  settled  at  Leathley  aforesaid,  which 
settlement  he  gained  in  the  year  1813  or  1814  by  renting 
of  Walter  Fawkes,  Esq.  a  blacksmith's  shop  at  Leathley 
aforesaid,  at  the  yearly  rent  of  1/.  \\s.6d.;  a  cottage  also, 
situate  at  Leathley,  of  Mr.  William  Milnthorpe,  then  of 
Leathley  aforesaid,  farmer,  since  deceased,  at  the  yearly 
rent  of  2/.  15«.,  and  also  a  close  of  land  situated  in  Lindley. 
in  the  said  county,  at  the  yearly  rent  of  six  guineas ;  that 
his  father  was  tenant  of  the  above-mentioned  premises  for 
one  whole  year  in  1813  or  1814,  or  thereabouts;  that 
during  the  whole  of  the  above-mentioned  period  his  said 
father  resided  and  slept  in  Leathley  aforesaid,  in  the  cottage 
taken  by  him  of  the  said  Mr.  Milnthorpe.  And  this  depo- 
nent further  saith,  that  he  also  gained  a  settlement  in  the 
parish  of  Leathley  aforesaid  in  his  own  right,  which  he 
gained  in  the  following  manner,  namely,  in  or  about  the 
year  1 828  he  occupied  a  cottage  and  close  of  land  belonging 
to  the  Kev.  Richard  Ridley,  situate  at  Leathley  aforesaid,  at 
the  yearly  rent  of  9/.,  and  the  above-mentioned  blacksmith's 
shop  at  the  yearly  rent  of  1/.  lis.  6d.,  all  which  said  pre- 
mises he  occupied  for  three  years,  paid  the  several  rents  as 
they  became  due.  and  resided  and  slept  the  whole  of  the 
time  in  Leathley  aforesaid  in  the  above-mentioned  cottage. 
Deponent  also,  in  the  year  1828,  rented  o(  Joseph  Pawson 
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the  eatage  of  the  burial  ground  for  one  year  at  the  rent  of 

^    ^  1^5.,  which  rent  he  also  paid. 

The  Queen  ^ 

V.  The  grounds  of  appeal  were  as  follows : — 

^NTEFRACT.  ^^^  "^^^^  ^'*®  ^^^^  examinatioHs  are  defective  and  insuffi- 
cient, inasmuch  as  they  do  not  disclose  or  furnish  us  with 
the  name  of  the  person  or  persons  of  whom  the  said  J. 
Clapham  rented  the  said  close  of  land  in  the  examination 
of  the  said  W.  B.  Clapham  described  to  be  situate  in 
Lindley. 

]  1th.  That  with  respect  to  the  settlement  alleged  to  be 
gained  by  the  said  W.  B.  Clapham  in  his  examination,  the 
said  examination  is  defective  and  insufficient,  inasmuch  as 
it  is  not  therein  stated,  nor  does  it  anywhere  appear,  that 
the  said  W.  B.  Clapham  rented  or  occupied  the  cottage, 
close  of  land  and  blacksmith's  shop  therein  mentioned  to 
have  been  occupied  by  him,  or  any  of  them,  under  a  yearly 
hiring. 

IStb.  That  the  said  examination  is  bad,  because  it  does 
not  appear  upon  the  face  thereof  that  the  said  W.  B.  Clap^ 
ham  ever  bona  fide  rented  a  separate  and  distinct  dwelling- 
house  or  building,  or  of  land,  or  of  both,  in  our  township, 
at  and  for  the  sum  of  10/.  a  year,  at  the  least,  for  the  terin 
of  one  whole  year,  and  because  it  does  not  appear  that  he 
occupied  any  such  house  or  building  or  land  under  such 
yearly  hiring,  and  actually  paid  the  rent  for  the  same,  to 
the  amount  of  10/.  at  the  least,  for  the  term  of  one  whole 
year. 

The  Court  held  the  objections  to  be  fatal  to  the  order, 
and  refused  further  to  proceed  and  hear  the  evidence  with 
respect  to  the  alleged  settlement,  and  quashed  the  order, 
but  offered  to  grant  a  case  for  the  opinion  of  this  Court. 

The  affidavits  stated  also  that  the  township  of  Lindley 
was  a  small  township,  containing  only  about  twenty-five 
families,  and  that  it  adjoined  upon  the  township  of  Leath- 
ley;  and  that  the  close  was  situate  about  one  mile  of  the 
cottage  so  occupied  by  the  pauper's  father. 
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Pashky  on  moving  contended  that,  if  the  decision  of  the  1842. 
Recorder  was  wrong,  this  Court  would  have  no  difficulty  ^  ^^ 
in  interfering  by  mandamus.    The  Court  did  so  in  Reg,  v,  «. 

The  JaiticiM  of  the  West  Riding  (between  Keighley  and  p^^^^^, 
Wihden{a)).  There  the  examinations  shewed  that  a  sister 
of  the  pauper's  late  husband,  when  unmarried  and  preg-> 
nanty  had  been  permitted  to  come  to  the  appellant  town- 
ship to  lie  in,  at  a  time  when  she  had  gained  no  settlement 
for  herself;  and  that  neither  the  pauper  nor  her  late  bus- 
band  had  gained  any  settlement:  it  was  argued  that  the 
acknowledgment  of  the  sister-in-law's  settlement  was  some 
evidence  of  the  pauper's.  The  Court,  in  making  the  rule 
absolute  for  the  mandamus,  was  of  opinion  that  there  was 
some  evidence  of  the  pauper's  settlement.  It  is  clear  that 
the  sessions  refused  to  hear  this  case,  and  that  the  objec- 
tions were  preliminary  objections  to  the  hearing.  In  the 
case  of  Reg.  v.  Justices  of  Carnarvonshire  (b)  the  Court 
interfered  by  mandamus,  to  compel  a  hearing  by  the  ses- 
sions, where  the  grounds  of  appeal  were  wrongly  held  to 
be  insufficient  by  the  sessions. 

Hall  and  Pickering  now  shewed  cause,  and  contended 
that,  after  the  decisions  of  Reg.  v.  St.  Margaret's,  Roches- 
ter {c\  and  Reg.v.  Wymondham(d\  the  Court  would  not 
hold  that  this  examination  entitled  the  respondents  to  go 
into  evidence  either  of  the  settlement  of  the  pauper's  father 
or  of  the  pauper  himself.  As  to  the  first,  Reg.  v.  The  Jus- 
tices of  Sussex (e)  is  almost  identical;  there  the  objection, 
that  the  landlord's  name  was  not  given,  was  held  fatal. 
Tliis  IS  a  question  whether  there  is  sufficient  particularity ; 
the  sessions  have  held  the  statement  to  be  insufficient,  and 
they  are  the  proper  judges  of  this  matter:  Reg.  v.  Bridge" 
water  (f). 

(a)  HiL  T.  1849,  not  reported.  (e)  10  A.  &  E.  6B3;  S,  C.  3  P. 

(6)  1  G.  &  D.  423.  &  D.  42. 

(c)  Ante,  669.  (J)  10  A.  &  E.  698;  5.  C.  1  G. 

(d)  Ante,  690.  &  D.  268. 
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2.  The  settlement  alleged  to  have  been  gained  by  the 
renting  of  the  pauper  himself  is  insufficiently  stated,  inas- 


V,  much  as  it  does  not  appear  that  he  rented  the  tenement  for 

^WRACT.  *  y®**"'  *"  ^^^  ^^**^®  ^^  ^*'®  ^  ^^^'  '*'  ^-  "^^'     ^^  "  indeed 
alleged  to  have  ''occupied"  for  that  time  at  a  yearly  reut, 

but,  if  words  are  relied  on  as  equivalent  to  a  statutory  de- 
scription, they  must  be  such  as  will  embrace  every  possible 
state  of  facts.  Reg.  v.  MiddUton  in  Teesdale{a)  is  directly  in 
point.  Here,  the  pauper  might  have  occupied  for  many 
years  as  a  tenant  at  will,  on  an  understanding  that  he  was 
to  pay  after  the  rate  of  a  certain  annual  sum  for  such  oc- 
cupation until  the  will  should  be  determined;  by  this  he 
would  not  gain  a  settlement.  The  examination  is  also 
consistent  with  such  a  state  of  circumstances  as  appeared 
in  Rex  v.  Banbury  {b),  where  the  occupation  at  one  part  of 
the  year  was  under  one  yearly  hiring,  and  during  the  other 
part  under  another  yearly  hiring,  and  it  was  held  that  the  two 
occupations  could  not  be  joined,  as  the  statute  I  tVillA,  c.  18, 
which  was  there  in  question,  requires,  in  the  same  terms 
with  the  6  Geo.  4,  that  the  occupation  shall  be  under  such 
yearly  hiring.  [Patteson  J.  referred  to  Rex  v.  Herstmon-- 
ceauxic)."]  In  that  case  the  sessions  found  that  there  was 
a  distinct  taking  for  a  year  in  the  first  instance  ;  as  also  in 
Rex  v.  Wainjleet,  All  SainU(d).  If  it  be  said  that  the  ex- 
amination contains  evidence  from  which  the  justices  might 
find  a  renting  for  a  year,  the  same  observation  would  have 
applied  to  almost  all  the  examinations  which  have  been 
recently  held  bad.  The  justices  may  remove  on  the  slightest 
ground  of  removal,  if  it  be  distinctly  alleged,  but  here  there 
is  no  distinct  allegation  of  any  ground  of  removal.  No 
doubt  the  examinations  contain  some  evidence  of  a  yearly 
renting,  but  that  is  not  equivalent  to  a  distinct  averment. 
In  cases  of  settlement  by  hiring  and  service,  it  would  not 

(a)  10  A.  &  £.  688;  S.  C.  S  P.  (c)  7  B.  &  C.  551 ;   S.  C.  t  M. 

&D.47S.  &R.  426. 

(6)  1  A.  &  E.  136;   S.  C.  3  N.  (//)  8  B.  &  C.  227 ;  S.  C.  9  M. 

&  M.  292.  &  R.  223. 
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be  sufficient  to  state  service  iti  an  examination,  and  to  leave         1842. 

the  hiring  for  a  year  to  inference,  both  must  be  stated:  »^^X^^ 
Reg.  V,  North  Bovey(a),    They  cited  also  Reg.  v.  Sione^  v. 

leigh{b).  Recorder  of 

O     ^    /  PONTEFRACT. 

Unless  (he  sessions  are  clearly  wrong,  this  Court  will  not 
interfere. 

Pashky  contri.  This  Court  will  equally  interfere  if 
the  sessions  have  been  wrong,  whether  the  point  be  clear 
or  difficult.  It  is  as  if  this  preliminary  objection,  held  fatal 
by  the  sessions,  and  now  under  consideration,  had  been 
stated  in  a  special  case.  In  this  instance  a  case  was 
offered  by  the  sessions  but  declined,  on  account  of  the  pre* 
sent  course  being  cheaper  and  speedier. 

As  to  the  first  objection,  the  correct  rule  is  laid  down  in 
Rex  V.  Jmlices  of  Derbyshire  (c),  that  reasonable  informa- 
tion must  be  given  for  the  purposes  of  further  inquiry  into 
the  truth  of  the  alleged  settlement;  and  it  must  be  remem- 
bered that  the  4  &  5  Will.  4,  c.  76,  a.  80,  gives  the  appel- 
lants free  access  to  the  pauper,  ''  for  the  purpose  of  exa- 
mining him  touching  his  settlement.*'  But  whatever  the 
value  of  the  objection  might  be,  if  made  on  the  hearing  of 
the  appeal,  it  cannot  prevail  as  a  preliminary  objection. 
It  is  impossible  to  say,  on  inspecting  the  examination,  that 
the  information  respecting  this  close  is  not  sufficiently  defi- 
nite. In  fact  Lindley  is  a  small  hamlet,  a  subdivision  of 
Leatbley,  and  the  close  in  question  was  only  a  mile  distant 
from  the  cottage  in  which  the  pauper's  father  resided. 

With  respect  to  the  sufficiency  of  the  statement  as  to  the 
yearly  renting,  ihe  cases  only  shew  that  there  must  on 
the  face  of  examinations  be  some  evidence  to  justify  each 
conclusion  drawn  in  the  order  of  removal ;  that  there  must 
be  some  evidence  of  chargeability  and  of  residence  in  the 
removing  parish,  and  some  evidence  of  settlement  in  the 

(a)  1  G.  &  D.  701.  (c)  6  A.  &  £.  885;  5.  C.  1  N. 

(6)  9  G.  &  D.  585,  &  P.  703. 
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1841.        parish  to  which  the  removal  is  directed.    In  Reg.  v.  Black 
J^*^  CaUerion(ay  the  examinations  were  bad  for  containing  no 

V.  evidence  of  chargeability.     In  Reg.  v.  Eeclesall  Bierlow{b) 

PoMTBFRACT  ^^^  cxamiuations  contained  no  legal  evidence  of  settlement, 
but  were  entirely  hearsay.  Reg.  s.Ruhworth{c)  was  a  case 
where  there  was  a  want  of  all  evidence  of  settlement.  So 
in  Reg.  v.  Mildenhall{d)  the  examination  was  held  bad  as 
containing  no  legal  evidence  whatever  of  the  former  order 
of  removal,  which  was  alone  relied  on  as  shewing  a  settle- 
ment. In  Reg.  V.  West  Riding  Justices  {Drighlington  against 
Pudseyif))  the  Court  held  that  a  ground  of  appeal  ought 
distinctly  to  allege  the  forty  days  residence  necessary  to 
gain  a  settlement;  and  so  in  Reg.  v.  Flockion{f)  a  total 
want  of  evidence  of  such  residence  was  held  fatal.  The 
case  of  Reg.  v.  Wymondkam(g)  is  equally  consistent  with 
all  the  cases  that  preceded  it  and  with  the  sufficiency  of 
this  examination:  a  particular  class  of  persons  was  defined 
by  statutory  enactment,  and  they  alone  were  rendered 
capable  of  acquiring  a  particular  settlement,  and  the  Court 
held  persons  claiming  to  that  settlement  must  shew  that 
they  belong  to  that  class.  The  principle  on  which  Reg.  ▼• 
Wymondham  was  decided  is  the  same  as  'is  laid  down  in 
Stowell  V.  Lord  Zouch{h):  it  is  there  said,  '•  The  purview 
does  not  warrant  any  feoffment  but  of  such  persons  as  are 
void  of  the  specified  defects."  So  the  statute  of  fVilliam  If 
Mary  does  not  confer  settlement  by  hiring  and  service,  ex- 
cept on  such  persons  as  are  unmarried  and  without  child  or 
children.  The  test,  suggested  on  the  other  side,  of  an  exami- 
nation disclosing  a  settlement  by  hiring  and  service,  may  be 
adopted.  Surely  the  hiring  need  not  be  expressly  averred, 
although  it  is  in  fact  essential  to  the  acquisition  of  the  settle- 


(a)  10  A.  &  E.  679;  S.  C.  2  P.  (e)  1  G.  &  D.  706. 

&  D.  475.  (/)  Ante,  664. 

(6)  1  G.  &  D.  160.  (g)  Ante,  690. 

(c)  1  G.  &  D.  597.  (A)  Plowdeo,  376. 
((Q  3  G.  &  D.  86. 
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ment  Suppose  a  pauper's  father  to  have  hired  aud  served  for        1842. 

a  year  forty  years  ago«  and  again  to  have  done  so  in  each    rp^^^^"^ 

successive  year  for  twenty  years ;  if  the  master  and  servant  v. 

be  both  dead»  and  no  one  was  present  at  any  hiring,   ^tbfbact. 

evidence  of  twenty  years'  successive  service  would  be  in- 

sufficient,  according  to  the  argument  for  the  appellants, 

to  justify  the   making  of  the  order,   although  abundantly 

enough,  as  is  decided  by  many  cases  (a),  to  establish  the 

settlement  on  the  hearing  of  the  appeal.    In  Reg.  v.  North 

Booty  (Jb)  the  question  arose  on  grounds  of  appeal.     Why 

should  a  pauper  be  required  to  swear  in  his  examination 

to  an   inference  from  facts   which  enable  any  one   else 

equally  to  draw  that  inference  \    It  is  submitted  that  of  the 

weight  of  evidence  the  magistrates  who  made  the  order  were 

the  sole  judges :  per  Lord  Kenyan  C.  J.,  in  Rex  v.Smith(c). 

(On  this  point  he  also  referred  to  Rex  v.  Reason  (d)  as 

cited  in  Reg.  v«  Belton  {e)  )•    Here  rent  is  stated  to  have 

been  paid  eo  nomine,  and  such  an  acceptance  of  rent  is  an 

admission    of  a  tenancy.     ''  Evidence  of  a  demise  from 

year  to  year  may,  in  the  absence  of  other  proof,  be  gathered 

from  the  payment  and  receipt  of  rent  (/)•"    In  Doe  d.  ilfar- 

tin  v.  Watts  ig),    it  was  said  by  Grose  J.  *<  The   plaintiff 

received  rent  of  the  defendant ;  and  from  that  moment  he 

admitted  that  the  defendant  was  a  tenant  to  him  of  some 

kind — and  no  other  tenancy  appearing,  the  defendant  must 

be  considered  as  tenant  from  year  to  year.''    Reg.  v.  JuS' 

tiees  of  Buchinghamshire  (A)  is  also  a  strong  authority  on 

this  point. 

Lord  Denman  C.  J. — The  first  defect  pointed  out  in 
the  examination  is,  that  it  does  not  disclose  the  name  of 
the  landlord  of  whom  the  pauper's  father  rented  a  close  of 

(c)  See  Reg.  v.  Long  Whatton,         (e)  1  Q.  B.  69;  S.  C.  4  P.  &  D. 

5  T.  R.  447;  Reg.  v.  Pendleton,  679. 
15  East,  449.  (/)  Rose.  £v.  434,  5th  ed. 

(6)  1  G.  &  D.  701.  Ig)  7  T.  R.  83. 

(c)  8  T.  R.  588.  (A)  2  O.  &  D.  560. 

id)  6  T.  R.  375. 
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1849.        land.     It  appears  to  me  that  the  sessions  have  decided  on 

J^^^:^^      this  point  against  the  validity  of  the  examination,  and  they 

V.  have  been  invited  in  Reg,  v.  Bridgewater{a)  to  take  upon 

PoKTEFRACT,   tbemsclves  to  decide  whether  descriptions  of  this  kind  are 

or  are  not  sufficiently  particular.     The  particularity  may  or 

may  not  be  sufficient  in  our  opinion,  but  we  do  not  feel 

called  upon  to  disturb  their  decision. 

As  to  the  settlement  alleged  to  have  been  acquired  by 
the  pauper  himself,  the  defect  pointed  out  is,  that  it  does 
not  follow  the  words  of  the  6  Geo,  4»  c.  57,  in  averring  that 
he  ''  rented'*  the  tenement  for  a  year,  nor  use  any  strictly 
equivalent  expression.  The  counsel  for  the  appellants 
have  put  a  case,  in  which  the  language  **  occupied  for  a 
year  paying  a  yearly  rent"  would  be  supported  in  evidence 
without  satisfying  the  6  Geo.  4,  c,  67,  for  the  pauper  might 
have  continued  to  hold  for  a  year  without  any  yearly  hiring, 
and  the  rent  paid  by  him  might  have  been  called  a  yearly 
rent. 

Patteson  J. — The  objection  to  the  father's  settlement 
is  quite  sufficient,  the  landlord's  name  not  being  specified. 

As  to  the  other  objection,  the  words  of  the  stat.  6  Geo.  4, 
c.  57,  appear  at  first  sight  a  little  ambiguous.  The  tene- 
ment is  to  consist  of  ''  a  building  or  building  and  land  bon& 
fide  rented  at  and  for  the  sum  of  \0L  a  year  at  the  least 
for  the  term  of  one  whole  year."  These  words  might,  but 
for  what  follows,  be  construed  only  to  require  an  occupa* 
tion  for  a  year  as  tenant,  and  not  a  contract  for  a  year  also. 
But  the  statute  proceeds  to  enact  that  the  house  must  be 
occupied  for  a  year  '*  under  such  yeaijy  hiring,"  words 
which  plainly  shew  that  a  taking  for  a  year  is  contemplated. 
There  is  no  allegation  here  of  such  a  taking  for  a  year. 
Consistently  with  the  language  of  this  examination  there 
may  have  been  nothing  more  than  a  tenancy  at  will. 

(u)  10  A.  &  £.  693 ;  S.CtG.k  D.  268. 
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Williams  J. — The  first  objection  is  dearly  good,  and         ^^42. 
we  cannot  enter  into  a  discussion  respecting  the  size  of  a    j,^^^  Queen 

township,  or  lay  down  the  law  differently  for  townships  of  v. 

,.^  .  Recorder  of 

ditferent  sizes.  Pontefract. 

I  agree  also  that  the  renting  contemplated  by  the  statute 
must  be  a  taking  for  a  year,  and  that  there  is  here  no  suffi- 
cient allegation  of  that  material  fact. 

WiGHTMAN  J.  concurred. 

jD.  Rule  discharged. 


The  QuR£N  t'.  Parker  and  others.  Thundaj/, 

May  S6M. 
Indictment.     The  first  count  stated   that  the  de-  An  indict- 
fendants  "  being  evil-disposed  persons,  and  contriving  and  rjitracy  to  ob^' 
iotending  to  cheat  and  defraud  divers  of  the  liege  subjects  tain  goods  by 
of  our  Lady  the  Queen  of  their  goods  and  merchandizes,  on  J-,^  „^t  ^x.2Xe 
8tc."  "  unlawfully,  wickedly,  and  fraudulently  did  conspire,  whoseproperty 
combine,  confederate  and  agree  together  among  themselves  which  it  was 
with  divers  other  persons  to  the  jurors  unknown,  by  divers  JjJ®    "^^^^'j^j-v 
false  pretences  and  subtle  means  and  devices  to  obtain  and  to  obtain. 
acquire  of  and  from  divers  liege  subjects  of  our  Lady  the  ^^^^^  of  judg- 
Queen,  then  carrying  on  business  in  the  said  city,  to  wit,  nient. 
of  Thomai  Taru  and  David  Law,  of  Addle  Street,  in  the 
said  city,  warehousemen  and  copartners,  and  of  Edmund 
Femtell  and  Richard  Fewtell^  of  Aldermanbury  Postern,  in 
the  said  city,  cotton  yarn  manufacturers  and  copartners,  and 
of  John  Holmes,  of  King  Street,  Cheapside,  in  the  said 
city,  lace  manufacturer,  and  of  John  Bradbury  and  Jere- 
miah Greatorex,  of  Aldermanbury,  in  the  said  city,  general 
warehousemeqf  and  copartners,  divers  goods  and  merchan- 
dize of  great  value,  to  wit,  of  the  value  of  10,0CX)/.,  and  to 
cheat  and  defraud  the  said  liege  subjects  of  the  said  goods 
and  merchandize."*^  The  indictment  then  stated  and   ne- 
gatived the  pretences.     The  first   count  concluded,  and 
so  the  jurors   aforesaid   upon,  8cc.   say,  **  that  the  said 
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1842.        (defendants)  in  manner  and  by  means  aforesaid,  and  in 

J^Z^^      pursuance  of  the  said  unlawful,  wicked  and  fraudulent  con- 
Tbe  Queen         . 

V,  spiracy,  unlawfully  and  fraudulently  did  obtain  from  the 

Parker.  g^^jj  j'/^gmas  Tarn  and  David  Law,  Edmund  Fennelt  and 
Richard  Fennell,  John  Holmes  and  John  Bradbury,  and 
Jeremiah  Greatorex  respectively!  the  goods  and  merchan- 
dize aforesaid^  and  did  cheat  and  defraud  them  thereof." 

The  second  count  charged  a  conspiracy  ''  by  divers  false 
pretences  and  subtle  means  to  obtain  and  acquire  of  divers 
liege  subjects  of  our  Lady  the  Queen  then  carrying  on 
business  in  the  said  city,  to  wit/'  (naming  the  parties  as 
above,)  ^'  divers  goods  and  merchandize  of  great  value,  to 
wit,  of  the  value  of  ten  thousand  pounds,  and  to  cheat  and 
defraud  the  said  liege  subjects  of  the  said  goods  and 
chattels." 

The  third  count  charged  a  conspiracy  to  represent,  and 
cause  to  be  believed,  one  of  the  defendants  to  be  a  man  of 
property,  ''  and  by  means  of  the  said  belief  to  obtain  and 
acquire  of  and  from  divers  liege  subjects  of  our  Lady  the 
Queen  then  carrying  on  business  in  the  said  city  divers 
goods  and  merchandize  of  great  value,  to  wit,  of  the  value 
of  10,000/.,  and  to  cheat  and  defraud  the  said  liege  sub* 
jects  of  the  said  goods  and  merchandize/' 

The  fourth  count  charged  a  conspiracy  *^  by  divers  false 
pretences  and  subtle  means  and  devices  to  obtain  and  ac- 
quire of  and  from  divers  liege  subjects  of  our  Lady  the 
Queen  divers  other  goods  and  merchandize." 

On  the  defendants  being  brought  up  for  judgment, 

Humfrey  obtained  a  rule  to  shew  cause  why  the  judg* 
ment  should  not  be  arrested,  on  the  ground  that  in  no 
count  of  the  indictment  was  it  stated  whose  property  the 
goods  were  which  the  defendants  were  charged  with  con- 
spiring to  obtain. 

g  Plait  and  Swann  shewed  cause.    It  is  not  necessary  to 

state  whose  property  the  goods  were,  which  it  was  alleged 
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to  be  the  object  of  the  conspiracy  to  obtain  by  fraud.    A        1842. 
charge  of  conspiracy  to  obtain  goods  by  false  pretences  is    rJ^To^*^ 
not  like  that  of  actually  obtaining  the  goods  by  false  pre-  v. 

tencesy  which  must  contain  every  allegation  necessary  to  Parker. 
constitute  the  offence  of  larceny,  in  order  that  the  judg- 
ment upon  it  may  be  pleadable  in  bar  to  an  indictment 
for  larceny:  Reg.  v.  Norton{a).  [Lord  Denman  C.  J.  In 
Reg.  ▼.  Martin  {b)  we  thought  an  indictment  for  ob- 
taining goods  by  false  pretences,  which  did  not  state 
whose  goods  bad  been  obtained,  bad;  because,  for 
anything  that  appeared,  the  defendant  might  only  have 
obtained  his  own  goods.]  Putting  a  fair  construction 
on  the  language  of  the  indictment,  that  supposition  is 
excluded.  The  defendant  could  "  cheat  and  defraud" 
a  person  of  goods  only  on  two  suppositions ;  one,  that 
the  goods  were  not  his  own ;  the  other,  that  if  they  were 
his  own,  he  had  conspired  to  obtain  them  under  such 
circumstances  as  would  still  amount  to  a  cheating  and  de- 
frauding, similar  to  those  under  which  it  has  been  held  a 
man  may  be  guilty  of  stealing  his  own  goods :  1  Hale, 
P.  C.  513.  In  Rex  v.  Mackarty  (c),  which  was  an  indict- 
ment for  obtaining  goods  by  false  pretences,  the  property 
is  not  stated.  [Patteson  J.  There  is  no  conspiring  laid  in 
terms  in  that  case,  but  the  property  is  alleged  in  the  earlier 
part  of  the  indictment,  where  the  intention  of  the  de- 
fendants is  charged,  '*  For  that  they,  fals^,  &c.  intendentes 
Thomas  Chowne  de  London,  &c.  de  bonis  et  merchandizis 
suis  defraudare,"  agreed  with  the  aforesaid  T.  Chowne  to 
sell  him  a  certain  pretended  wine  *'  pro  qu&dam  quantitate 
galearum,  Anglicd  hats,  ipsius  T.  C.**]  In  Stark.  Crim.  PI. 
718  (2d  ed.),  there  is  a  precedent  of  an  indictment  for  con- 
spiring to  charge  a  man  with  receiving  stolen  goods,  and 
thereby  obtaining  a  guinea  from  him,  but  there  is  no  allega- 
tion of  property  in  the  guinea.  [Lord  Denman  C.  J.  The 
conspiracy  there  is  falsely  to  charge,  that  is  clearly  the  subject 

(a)  8  a  ft  P.  196.  (c)  3  Ld.  Raym.  1 179. 

(6)  8A.&E.481;  •S.C.3N.&P.472. 
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of  an  indictment.]    The  object  of  naming  the  owner  of  the 

_^'*^^^       property  defrauded,  is  to  point  out  the  person  against  whom 

V.  the  offence  has  been  committed;   1  Hale  P.  C.  512;  2 

Parkeb.      ff^/^  p  c  jQQ      rp,^^^  sufficiently  appears  here.     [Paite- 

son  J.  referred  to  Rex  v. (a)]. 

The  conspiracy  was  complete  before  anybody  was  de- 
frauded. There  may  be  a  conspiracy  to  cheat  all  mankind. 
The  last  count  is  general  for  a  conspiracy.  [Patteson  J. 
It  does  not  seem  to  be  distinguishable  from  the  indictment 
in  Reg,  v.  Peck{b)  which,  it  was  held,  could  not  be  sup- 
ported.] 

The  defect,  if  any,  is  cured  by  the  verdict.  It  must  be 
taken  that  the  jury  would  not  have  been  directed  to  find^ 
nor  would  have  found,  the  defendants  guilty,  unless  to 
**  cheat  and  defraud"  in  the  legal  sense  of  the  words  bad 
been  proved,  as  alleged,  to  have  been  the  object  of  the 
conspiracy. 

Humfrejf  and  E,  James  contrd.  The  general  rule  is, 
that  the  property  must  be  stated.  Such  language  must  be 
used  as  not  to  leave  it  ambiguous  whether  the  object  is 
criminal  or  not.  In  Rex  v.  Richardson  (c)  it  was  held  that 
an  indictment  for  conspiracy  to  defraud  the  prosecutor  of 
the  fruits  of  a  verdict  was  too  general  and  vague.  In  an 
indictment  for  obtaining  goods  by  false  pretences  the  pro- 
perty must  be  stated,  in  order,  as  Lord  Denman  said  in 
Reg»  V.  Martin  \^d),  to  exclude  the  supposition  that  the 
defendant  obtained  his  own  goods.  To  the  same  effect  is 
Reg.  V.  Pech{b).  The  reason  of  those  decisions  applies 
to  an  indictment  for  this  offence  of  conspiracy.  In  Reg*  v. 
Wichham  (e)  it  was  held  that  the  circumstances  of  the 
offence  charged  must  be  so  alleged  as  to  shew  affirmatively 
the  criminality  of  them.    Rex  \\Gill{f)  is  anauthority  that 

(a)  1  Ch.  698.  &  P.  479. 

{b)  9  A.  &  £.  686;   S.  C.  1  P.  (e)  10  A.  &  £.  34;  S.  C.  2  P. 

&  D.  506.  &  D.  S3S. 

(0  1  M.  &  Rob.  403.  (/)  3  B.  &  Aid.  904. 
(d)  8  A.  &£.  485;  S.  C.  3  N. 
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a  general  statement  of  the  means  used  may  in  some  cases  be 
sufficient^  but  it  is  none  that  the  criminal  object  must  not 
be  distinctly  stated.  In  fact  it  was  in  that  case  shewn  of 
whose  money  the  defendants  conspired  to  cheat  and  de-  P^meb. 
fraud  the  persons  named.  Rex  v. (a),  the  case  re- 
ferred to  by  Mr.  Justice  Patieson,  turned  on  another  point, 
and  therefore  it  is  probable  the  part  of  the  indictment  which 
would  relate  to  the  present  question  was  not  fully  set  out. 

Lord  Den  MAN  C.J. — The  first  count  of  this  indictment 
charges  a  conspiracy  to  cheat  and  defraud  certain  persons^ 
who  are  named^  of  divers  goods  and  merchandizei  but  it  is 
quite  silent  as  to  the  property  in  the  goods  which  it  was  the 
object  of  the  conspiracy  to  obtain.  There  is  no  precedent 
for  holding  sueh  a  count  to  be  a  good  description  of  a  crimi- 
nal act^  unless  by  some  language  it  excludes  the  supposition 
that  the  goods  were  the  properly  of  the  defendants,  or  by 
appropriate  allegations  shews  that  if  they  were,  still  under 
the  circumstances  the  conspiracy  to  obtain  them  was  a 
violation  of  the  law.  The  fourth  count  is  still  more  ge- 
neral in  its  terms.  In  Rex  v.  Gill  {b)^  where  the  words  were 
very  large,  they  stated  whose  properly  the  goods  were. 
The  argument  in  support  of  the  validity  of  this  indictment 
must  go  to  the  length  that  a  count  generally  of  a  conspi- 
racy to  cheat  and  defraud  would  be  good. 

Patteson  J. — The  indictment  is  in  all  its  counts  con- 
sistent with  a  conspiracy  to  obtain  back  the  defendant's 
own  goods.  But  it  is  argued  on  the  part  of  the  prosecu- 
tion that  this  supposition  is  excluded  by  the  words  ''  cheat, 
or  defraud.^'  If  this  argument  were  well  founded  it  would 
be  unnecessary  to  allege  anything. 

Williams  J. — In  Rex  v.  Cr%ll(Jb\  and,  if  I  am  not  mis- 
taken, in  an  older  case  also,  though  a  very  general  descrip- 

(a)  1  Ch.  698.  (6)  2  B.  &  Aid.  201. 

VOL.  II.— G.  0.  SB 
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1842.        iJqq  0f  i\^^  offence  was  held  to  be  suflkient,  it  was  alleged 
The  QusBv    y^^ow  property  the  goods  were  which  the  defendants  con* 
_   V-  spired  to  obtain. 

CoLEBiDGE  J,  concurred. 
G.  Rule  absolute. 


The  Queen  v.  The  Justices  of  Lancashire  {a). 

Although  the    JeRVIS  obtained  a  rule  (b)  calling  upon  the  defendants 

quarter  ses-      ^       ,  ,  ,       *       7      ,  . 

sionsbave        to  sbew  cause  why   a  mandamus  should  not  issue  com- 

3"rc!fremovS  '"*'^^'"8  ^^^^  ^^  ^^^^^  "P^n  the  minutes  of  the  proceedings 
for  informa-  had  before  them  at  the  quarter  sessions  of  the  peace  for 
wJl  not^grant  that  county  the  grounds  upon  which  they  had  quashed  an 
a  mandamus     order  of  removal. 

to  them  to  rrti  j      •  •        i     •  .  •    i         •  i 

make  a  special       ^'^^  order  in  question  had  been  appealed  against  to  the 

entry  of  thfcir  Lancashire  sessions,  and  the  respondents,  being  satisfied 
quashing  it  that  their  examinations  were  defective  in  point  of  form  on 
the  grounds  stated  in  the  notice  of  appeal^  applied  to  the 
Court  to  quash  their  order,  and  to  make  a  special  entry 
that  it  was  quashed  for  informality.  The  Court  quashed 
the  order  generally,  and  refused  to  direct  a  special  entry  of 
their  grounds  for  quashing  it. 

JerviSf  on  moving  for  the  rule,  relied  upon  Beaton  v. 
Southgatebury  {c)f  where  the  Court  said,  **  if  the  order  was 
set  aside  for  want  of  form  you  should  have  moved  them  to 
specify  that  as  a  reason,  and,  if  they  had  refused  it,  we 
would  have  compelled  them  to  it/'  and  on  the  dictum  of 
Patieson  J.  in  Rex  v.  Wick  St.  Lawrence {d),  that  "it 
would  be  much  better  if  the  special  ground  for  quashing 
an  order  of  removal  were  always  stated  on  the  face  of  the 
order  of  sessions,  because  it  would  then  be  unnecessary  to 
give  parol  evidence  on  the  trial  of  the  second  appeal^  which 

(a)  Decided  in   Easter   term,         (c)  Sess.  Ca.  4. 
1843  (May  11th).  (rf)  6  B.  &  Ad.  596  j  S.C.2N 

(6)  In  Michaelmas  term,  1849.       &  M.  289. 
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is  always  attended  with  great  expense."     He  also  referred         1842. 

to  Rex  V.  Wheelock  (a)  as  an  authority  against  him,  where    J^^y'^ 

^^  .  The  Queen 

the  Court  refused  a  rule  for  a  similar  mandamus,  on  the  v, 

ground  that  the  judgment  of  sessions  would  not  be  conclu-  ^^^^^^*  ^^ 

sive,  but  that  it  might  be  explained  by  evidence  on  the  trial 

of  another  appeal. 

Cowling  now  shewed  cause.  The  sessions  quashed  the 
order  generally,  and  not  on  the  special  ground  of  informa- 
lity. But,  even  assuming  that  they  did,  in  fact,  quash  it  for 
informality,  this  Court  will  not  compel  them  to  state  the 
reasons  of  their  judgment.  '^  To  unravel  the  grounds  and 
motives  which  may  have  led  to  the  determination  of  a  ques- 
tion once  settled  by  the  jurisdiction  to  which  the  law  has 
referred  it  would  be  extremely  dangerous :"  Reg^  v.  Justices 
of  the  West  Riding  {b).     He  relied  on  Rex  v.  Wheelock  {a), 

Jervis  contri^.  The  authorities  in  support  of  this  rule 
have  been  very  recently  recognized  in  Reg.  v.  JBrigfUhelm- 
stone  {c)t  where  it  was  said  "  the  respondents  might  also 
have  applied  to  the  sessions  to  make  a  special  entry  that 
the  appeal  was  disposed  of  not  upon  the  merits." 

Lord  DfiNMAN  C.  J. — We  cannot  do  what  is  required. 
If  we  were  to  issue  the  writ,  it  might  go  to  a  Court  com- 
posed differently  from  that  which  disposed  of  the  order. 
At  all  events  the  sessions  must  exercise  their  discretion  in 
such  matters. 

Pattbson  J.— It  is  clear  from  Rex  v.  Wheelock  (a)  that 
we  have  not  the  power  to  do  what  is  required,  and  I  much 
regret  it. 

Williams  and  Wightman  Js.  concurred. 

D.  Rule  discharged. 

(a)  5  B.  &  C.  5U.  (c)  2  G.  &  D.  91. 

(6)  1  G.  &  D.  S06. 

3b2 


CASES  IN  THE  QUEEN  S  BENCH^ 


Martins  v.  Upcher,  Esq.  and  another  (a). 

Notice  of  ac-    IRES  PASS  and  false  imprisonment  against  two  oiagis- 

lion  against  a 

magistrate,        ira^es* 

within  24  Geo.      Plea :  not  guilty,  and  issue  thereon. 

8  c. 44  8. 1  o       J7 

or  i^ainst  a '        -^^  the  trial  before  Alderson  B.,  at  the  Norfolk  summer 

policenaan,        assizes,  a  question  arose  upon  the  sufficiency  of  the  follow- 

4,  c.  44,  s.  41,  ing  notice  of  action,  within  24  Geo.  2,  c.  44 : 

K  where*'''        "To  Henry  Ramey   Upcher  and  John  Johnson  Gay, 

the  cause  of  Esqrs.,  two  of  her  Majesty's  justices  of  the  peace 

fed.  *  in  &"d  for  the  county  of  Norfolk. 

A  defend-         ««  J  iJq  hereby,  as  the  attorney  of  and  for  Martin  Martins, 
ant  18  not,  by       ^  __'     ,    „r  .  .  .        .  "  ..   ^r     ^  .•      .  . 

tendering         of  North  Walsham,  m  the  county  of  Norfolk,  labourer, 

amends  after     j^jy  authorised  in  this  behalf  according  to  the  form  of  the 

nouce  of  such         •'        ,  ®       .   , 

action,  pre-      statute  in  such  case  made  and  provided,  give  you  notice 

oWectinK*ihat  ^^^^  ^^^  ®®'^  Martin  Martins  will,  at  or  soon  after  the  expi- 
tbenoticedoes  ration  of  one  calendar  month  from  the  time  of  your  being 
not  state  where  i      •  i      i  •  •  •       ^  i 

the  caube  of     served  with  this  notice,  cause  a  writ  of  summons  to  be 

action  occur-  g^ed  out  of  her  Majesty's  Court  of  Queen's  Bench  at 
Westminster,  agaiust  you  at  the  suit  of  him  the  said  Martin 
Martins,  and  proceed  thereupon  according  to  law,  for  that 
you,  on  the  5th  day  of  October,  a.d.  1840,  with  force  and 
arms  caused  an  assault  to  be  made  on  the  said  Martin 
Martins,  and  then  caused  him  to  be  apprehended,  seized 
and  laid  hold  of,  and  to  be  forced  and  compelled  to  go  as 
a  prisoner  and  in  custody  in,  through  and  along  divers 
public  highways  to  a  certain  dwelling-house,  and  there 
caused  him  to  be  imprisoned  and  detained  in  prison  for  a 
long  time  (to  wit),  for  twelve  hours  then  next  following,  at 
the  expiration  of  which  time  you  again  forced  and  compelled 
the  said  Martin  Martins  to  go  as  a  prisoner  and  in  custody 
from  and  out  of  the  said  dwelling-house,  in,  through  and 
along  divers  other  public  highways  to  a  prison  and  house 

of  correction,  and  to  be  there  imprisoned  and  kept  and 

• 

(«)  Decided  in  Trinity  Vacation,  June  25. 
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detained  in  prison  there  for  a  long  time  (to  wit),  three  i849. 
months  then  next  following,  whereby  the  said  Martin 
Martins  suffered  great  pain,  8ic.  8cc«  and  was  also  put  to 
and  necessarily  incurred  divers  great  expenses,  to  wit,  to 
the  amount  of  50/.  in  and  about  obtaining  his  liberation 
from  the  said  imprisonment,  8cc.  8cc. 

Yours,  &c.         Christopher  RobsoUf  of  &c. 
Attorney  for  the  said  M.M" 
"  Dated  9th  January,  1841." 

The  defendants  before  action  made  a  tender  of  50/. 
amends,  accompanied  by  a  letter  reciting  the  above  notice. 
The  letter  stated  the  tender  to  be  "  as  a  compensation  and 
by  way  of  amends  to  the  said  M,  M.  for  his  grievances, 
wrongs  and  expenses  done  to  or  incurred  by  him,  men- 
tioned and  set  forth  in  the  said  notice,  and  also  for  the  legal 
expenses  of  such  notice.** 

It  was  objected  that  this  notice  was  bad,  because  it  con- 
tained DO  statement  of  the  place  where  the  alleged  grievance 
occurred.  The  learned  judge  held  the  objection  to  be 
fatal,  and  the  plaintiff  was  nonsuited. 

Peacoch,  in  the  following  Michaelmas  term,  moved  to 
set  aside  the  nonsuit  and  for  a  new  trial.  He  contended 
that  the  tender  of  amends  amounted  to  a  waiver  of  no- 
tice, and  cited  Coles  v.  The  Bank  of  England{a),  to  shew 
that  the  conduct  of  the  defendants  in  tendering  amends 
ought  to  estop  them  from  objecting  to  the  notice,  as  they 
had  put  the  plaintiff  off  his  guard,  who  might  otherwise 
have  given  a  fresh  notice. 

The  Court  held 'that  a  good  notice  was  a  condition  pre- 
cedent to  be  performed  on  the  part  of  the  plaintiff  before 
action,  and  that  therefore  there  was  no  waiver,  but  granted 
the  rule  as  to  the  sufficiency  of  the  notice. 

Biggs  Andrews  now  shewed  cause.  A  notice,  which 
does  not  state  where  the  subject-matter  of  the  complaint 
has  happened,  does  not  ''  clearly  and  explicitly  contain  the 

(a)  9  p.  &  D.  521. 


718  CASES  IN  THE  QUEEK's  BENCH, 

1842.  cause  of  action"  within  the  meaning  of  the  statute.  By  the 
5th  section^  a  plaintiff  is  tied  down  strictly  to  the  matter 
contained  in  his  notice.  Thus  where  the  notice  was  of  an 
action  of  trespass  for  taking  goods  of  the  value  of  2L  in  the 
pIaintiiF*s  dwelling-house,  it  was  held  that  the  plaintiiF 
could  not  recover  a  larger  sum,  nor  any  thing  whatever  for 
the  trespass  in  the  dwelling-house :  Stringer  v.  Martyr  (a). 
But;  if  no  place  is  stated  in  the  notice,  this  rule  will  be 
evaded,  for  where  nothing  is  identified  it  will  be  impossible 
to  confine  the  plaintiff  at  the  trial  to  evidence  of  any  parti- 
cular transaction.  In  Freeman  v.  Line{b),  a  notice  of  action 
under  a  statute  against  a  tollgate  keeper,  ''  for  demanding 
and  taking  of  me  toll  for  and  in  respect  of  certain  matters 
and  things  particularly  mentioned  and  exempted  from  the 
payment  of  toll  in  and  by  a  certain  act  of  parliament*' 
(describing  it),  was  held  bad  for  uncertainty.  He  also 
cited  Bennett  v,  Broughton{c\  where  Lord  Abifiger  C.  B. 
had  held  a  statement  of  place  necessary,  and  his  ruling  had 
not  been  questioned;  and  Larking  v.  Yorke(d\  before 
Parke  B,,  at  Cambridge^  and  Netoman  v.  Bendy  she  {e),  be- 
fore Tindal  C.  J.,  also  at  Cambridgei  in  both  of  which  the 
ruling  agreed  with  that  in  Bennett  v.  Broughton  (c). 

Peacock  contrs^. — The  object  of  the  statute  in  requiring 
a  notice  of  action  against  magistrates  to  state  explicitly  the 
cause  of  action,  was  to  give  them  an  opportunity  of  tender- 
ing proper  amends,  and  not  to  throw  technical  diflSculties 
in  the  way  of  a  plaintiff.  [Lord  Denman  C.  J.  Is  not 
place  a  necessary  ingredient  in  a  clear  account  of  any 
transaction?]  The  transaction  must  have  been  in  the 
county  where  the  magistrate  acts,  or  he  would  not  be  en- 
titled to  notice,  and  this  notice  is  addressed  to  the  defendants 
as  magistrates  of  the  county  of  Norfolk.  The  place  there- 
fore is  sufficiently  pointed  out.     If  this  notice  is  insuffi- 

(a)  6  Esp.  134.  (d)  Not  reported. 

(5)  2  Chit.  6TS.  (e)  Not  reported, 

(c)  Not  reported. 
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cient,  to  what  extent  of  particularity  is  a  notice  to  go? 
Will  it  be  sufficient  to  state  the  parish,  or  must  the  house 
and  the  particular  room  in  the  house  be  described  ?  The 
object  of  the  notice  is  merely  to  give  the  magistrate  sub* 
stantial  information  of  the  ground  of  complaint.  It  is  not 
therefore  to  be  construed  with  great  strictness,  nor  does  it 
require  the  precision  of  a  declaration;  Jones  v.  Bird  (a). 
In  Gimbert  v.  Coynetf{b),  indeed,  it  was  made  matter  of 
objection  that  the  notice  was  as  ample  as  a  declaration. 
In  that  case  the  time  of  the  transaction  was  given  quite 
generally,  **  on  the  l6th  August,  IBM,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  the  date 
of  the  notice,  which  was  more  than  two  months  after- 
wards.'* In  Wood  V.  FoUiott{c)  the  notice  wanted  both 
time  and  place,  and  in  Lovelace  v.  Curry  (d)  it  wanted 
place;  yet  in  neither  case  was  the  objection  taken.  He 
also  cited  Agar  r.Mbrgan{e),  and  Robson  v.Spearman{f). 
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Mabtins 

V. 

Upcheh. 


Lord  Denman  C.  J. — My  opinion  on  the  statute  (24 
Geo.  £,  c.  44,  which  requires  that  the  notice  of  action  shall 
''clearly  and  explicitly  contain  the  cause  of  action,*'  is,  that 
no  notice  can  be  clear  and  explicit  unless  it  contains  the 
place  where  the  grievance  complained  of  has  occurred.  I 
do  not  mean  to  say  that  a  plaintiff  is  bound  down  to  give 
exact  time  and  place;  it  will  be  sufficient  if  he  really  give 
a  fair  account,  but  they  must  be  notified.  It  is  satisfac- 
tory to  learn  that  Lord  Abinger  has  taken  the  same  view, 
and  that  his  ruling  was  not  questioned.  It  seems  also  that 
my  brothers  Tindal  C.  J.  and  Parke  B.  have  taken  the 
same  view.  These  authorities  being  quite  conformable 
with  our  own  viw,  we  are  bound  to  say  that  this  notice  is 
bad. 

Williams  J. — Without  laying  it  down  that  there  is  to 


(o)  5B.  &  Aid.  844;  S.  C.  ID. 
&R.497. 
(6)  lM<Clel.&Y.469. 
(c)  3  B.  &  P.  551,  n. 


(rf)  7  T.  R.  631,  n. 
(e)  2  Price,  196. 
(/)  3T3.&Ald.493. 
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be  any  severe  rule  of  strictness  in  these  matters,  or  that 
there  is  to  be  that  particularity  which  has  been  so 
frequently  inforced  with  respect  to  indorsements  of  the 
name  of  the  attorney  issuing  a  writ,  we  are  bound  to  say 
that  this  notice  is  bad»  as  it  gives  no  statement  of  place. 


Coleridge  J. — I  am  of  the  same  opinion;  the  act  was 
passed  to  protect  magistrates  in  the  execution  of  their 
office^  and  ought  to  receive  a  liberal  construction,  so  as  to 
advance  the  object  for  which  it  was  passed.  Mr.  Peacock 
seems  to  assume  that  the  only  object  of  the  act  was  to 
secure  to  magistrates  an  opportunity  of  tendering  amends. 
But  the  5th  section  enacts,  *'  that  no  evidence  shall  be 
permitted  to  be  given  by  the  plaintiff  on  the  trial  of  any 
such  action  as  aforesaid  of  any  cause  of  action  except 
such  as  is  contained  in  the  notice  hereby  directed  to  be 
given."  And  by  the  1st  section  the  cause  of  action  is  to 
be  stated,  **  which  such  party  hath  or  claimeth  to  have.*' 
The  act  therefore  seems  to  contemplate  the  case  of  a 
charge  against  a  magistrate  being  untrue.  Suppose  then 
the  charge  to  be  false,  it  would  be  most  material  to  the 
magistrate  that  he  should  be  furnished  with  a  specification 
of  time  and  place.  Even  without  the  three  decisions 
which  have  been  quoted,  I  should  have  been  clearly  of 
opinion  that  this  notice  is  bad. 

Rule  discharged  (a). 


(a)  In  Breue  v,Jerdein  and  others,  argued  in  Easter  term,  184S  f  April 
27th),  before  Lord  Denman  C.  J.,  Patlaon  and  WiUiamt  Js.,  which  was 
an  action  against  a  metropolitan  policeman  (inter  alios).  Lord  Denman 
C.  J.,  in  delivering  the  judgment  of  the  Court  on  a  subsequent  day  in 
term  (May  1st),  said,  that  though  the  language  of  the  Metropolitan 
Police  Act,  the  10  G.4,  c.  44,  s.  41,  was  not  precisely  the  same  with  the 
94(ar.S,  "  yet  that  the  meaning  was  substantially  the  same,  and  that  the 
same  effect  roost  be  given  to  both.^  Bennett  v.  Broughton  and  3far- 
tini  V.  Upcher  were  recognized,  and  the  following  notice  held  bad. 

"  To  Michael  Jerdein,  William  Beaumont  and  James  Bradley.  You 
having  on  or  about  the  S7th  day  of  May  now  last  past  caused  Daniel 
Breesey  of  Pwelheli,  in  the  county  of  Carmarthen,  gentleman^  to  be  ap- 
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prebended  and  detained  in  custody  without  any  reasonablo  or  probable 
cause  whatsoever  for  the  space  of  three  hours  then  next  following,  and 
having  afterwards  caused  him  to  be  unlawfully  committed  to  a  certain 
common  gaol  or  prison  call«<l  the  Compter,  in  the  city  of  London,  and 
to  be  there  imprisoned,  and  detained  and  kept  in  prison  there,  without 
any  reasonable  or  probable  cause  whatsoever,  for  a  further  space  of 
time,  to  wit,  for  the  space  of  twelve  hours  next  following;  I  do  there- 
fore, as  the  attorney  of  and  for  the  said  Daniel  BreeUf  in  his  behalf 
hereby  give  you  and  each  of  you  notice,  according  to  the  form  of  the 
statute  in  such  case  made  and -provided,  that  I  shall,  at  or  soon  after 
the  expiration  of  one  calendar  month  from  the  time  of  your  being 
serred  with  this  notice,  cause  a  writ  of  summons  to  be  issued  out  of 
her  Majesty's  Court  of  Queen's  Bench  against  you  and  each  of  you 
at  tlie  suit  of  the  said  Daniel  Breese,  for  the  said  apprehension,  deten- 
tion and  imprisonment,  and  shall  proceed  against  you  and  each  of  you 
thereupon  according  to  law. 

Yours,  Robert  Wynne  WiUianUt  of,  &c. 

Attorney  for  the  said  Daniel  Breeie" 
D. 
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Morgan,  Bart.  v.  Powell. 

Trespass  for  breaking  and  entering  the  plaintiff's  coal 
mine,  and  taking  and  carrying  away  his  coal. 

Judgment  by  default. 

On  the  execution  of  a  writ  of  inquiry  before  Coleridge  J. 
at  the  Monmouthshire  spring  assizes,  1841,  the  learned 
judge  directed  the  jury,  in  accordance  with  what  appeared 
from  a  digest  to  be  the  rule  laid  down  in  Martin  v.  Porter{a), 
that  the  proper  measure  of  damages  in  respect  of  the  coal 
taken  was  the  value  of  the  coal  at  the  pit's  mouth.  The 
jury  assessed  the  damages  accordingly  at  the  rate  of 
5s.  \0d.  per  ton.  It  appeared  that  the  value  of  the  coal  un- 
severed  from  the  bed  was  U.  \0d.  per  ton. 

Sir  .7.  Campbell  A.  G.  in  the  following  Easter  term  ob- 
tained a  rule  nisi  for  reducing  the  damages  to  Is.  \0d* 
per  ton. 

Ludlow  Serjt.  and  12.  V.  Richards  shewed  cause  (b). 


Tkurtday, 
June  9th, 

In  tres[mss 
for  severing 
and  carrying 
away  coal 
from  the  plain- 
tiff's mine,  the 
proper  mea- 
sure of  da* 
mages,  in  re- 
spect of  the 
coal  taken,  is 
its  value  as 
it  eiisted  as  a 
chattel,  that  is, 
as  soon  as 
severed. 


(a)  5M.  &W.  351. 

(5)  In  Easter  term  last  before 


LordDcnmfln  C.  J.,  Faitesm^Wil- 
liams  and  Coleridge  Js. 
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The  measure  of  damages  adopted  at  the  trial  was  right* 
The  plaintiff  has  a  right  to  put  the  coal  at  the  value  it  had 
when  first  he  had  a  right  to  repossess  himself  of  it.  The 
plaintiff  could  not|  without  trespassing  on  the  defendant's 
land,  repossess  himself  of  his  coal  until  after  it  had  been 
brought  to  the  pit's  mouth.  The  rule  is  expressed  thus  in 
2  BL  Com.  404 : — *^  The  doctrine  of  propertjf  arising  from 
accession  is  also  grounded  on  the  right  of  occupancy.  By 
the  Roman  laW|  if  any  given  corporeal  substance  received 
afterwards  an  accession  by  natural  or  by  artificial  means, 
as  by  the  growth  of  vegetables^  the  pregnancy  of  animals, 
the  embroidering  of  cloth,  or  the  conversion  of  wood  or  metal 
into  vessels  and  utensils,  the  original  owner  of  the  thing  was 
entitled  by  his  right  of  possession  to  the  property  of  it 
under  such  its  state  of  improvement;  but  if  the  thing 
itself  by  such  operation  was  changed  into  a  different  spe- 
cies, as  by  making  wine,  oil,  or  bread,  out  of  another's 
grapes,  olives,  or  wheat,  it  belonged  to  the  new  operator, 
who  was  only  to  make  a  satisfaction  to  the  former  proprie- 
tor for  the  materials  which  he  had  so  converted.  And  these 
doctrines  are  implicitly  copied  and  adopted  by  our  Bracton, 
and  have  since  been  confirmed  by  many  resolutions  of  the 
Courts.  It  hath  even  been  held  that  if  one  takes  away  and 
clothes  another's  wife  or  son,  and  afterwards  they  return 
home,  the  garments  shall  cease  to  be  his  property  who 
provided  them,  being  annexed  to  the  person  of  the  child 
or  woman."  Suppose  a  tree  to  be  cut  down  and  taken  a 
hundred  miles  off,  cannot  the  owner  retake  it  without 
paying  the  wrongdoer  his  expenses  of  felling  and  carrying 
it?  [Lord  Denman  C.J.  Suppose  canvas  to  be  turned 
into  a  valuable  picture?].  There  the  nature  of  the  thing 
has  been  changed.  Here — what  was  done  to  the  coal — 
the  bringing  it  to  the  pit's  mouth  was  simply  to  get  pos- 
session of  it.  The  coal  was  not  severed  from  the  freehold 
until  it  arrived  at  the  pit's  mouth. 

At  all  events  if  the  coal  became  a  chattel  as  soon  as  se- 
vered, still  damages  cannot  be  reduced  below  the  measure 
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authorised  by  Martin  v.  P&rter{a)\  the  plaintiff  is  entitled 
to  the  value  which  the  coal  had  when  it  first  existed  as  a 
chattel,  that  is,  the  value  of  it  after  it  had  been  severed 
from  its  bed,  and  the  defendant  is  not  entitled  to  deduct 
the  expenses  of  his  own  wrongful  act  in  severing  it. 

Sir  W.  W.  FoUett  S.  6.,  Talfourd  Serjt.,  and  Keaiing 
contrJL  If  the  owner  is  entitled  to  recover  for  whatever 
value  the  coal  may  acquire  by  the  act  of  a  trespasser,  it 
must  be  contended  that  if  the  coal  had  been  carried  to 
London  and  had  become  trebled  in  value,  the  owner  would 
be  entitled  to  the  price  of  it  in  the  London  market.  The 
proper  measure  of  damages  is  the  value  of  the  coal  before 
the  tortious  act  was  committed.  Take  the  converse  of 
this  case:  if  the  tortious  act  depreciates  the  plaintiff's 
property,  the  proper  measure  of  damages  is  clearly  the 
value  of  the  property  before  the  tortious  act.  In  Jones  v. 
Gooday  {b)  the  defendant  had  cut  away  part  of  the  plain- 
tiff's land  adjoining  a  ditch.  It  was  contended,  ''  that  the 
plaintiff  was  entitled  to  such  a  sum,  by  way  of  damages, 
as  would  restore  the  land  to  the  condition  in  which  it 
was  before  the  commission  of  the  trespass ;"  but  it  was 
held  that  the  plaintiff  was  only  to  be  compensated  for 
the  damage  he  had  actually  sustained,  and  that  the  value 
of  the  land  before  the  trespass  was  the  proper  mea- 
sure of  damages.  So  in  trespass  for  mesne  profits,  the 
measure  of  damages  is  the  profit  which  the  owner  might 
have  made  if  he  had  not  been  dispossessed ;  but,  if  the  prin- 
ciple contended  for  by  the  plaintiff  is  correct,  the  trespasser 
should  not  be  allowed  his  expenses  of  cultivation.  [Cok' 
ridge  J.  There  something  new  is  produced.]  Suppose 
timber  is  made  into  air  expensive  article  of  furniture. 
[Coleridge  J.  In  trover  you  certainly  would  have  no  lien 
for  your  labour.]  The  rule  may  be  different  in  trover  and 
in  detinue.     [Lord  Denman  C.  J.  I  cannot  see  how  the 

(a)  5  M.  &  W.  351.  {b)  8  M.  &  W.  140. 


Morgan 

V, 
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1843.        defendant's  wrongful  act  can  entitle  him  to  charge  wages 
against  the  owner.]   Even  if  Martin  v.  Porter  (a)  was  rightly 
decided,  it  makes  the  value  on  severance,  and  not  the  value 
PowETx.       at  the  pit's  mouth,  the  proper  measure  of  damages  (6). 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  as  follows : — The  question  was,  how  the  value  of 
the  coal  taken  was  to  be  estimated,  and  the  learned  judge 
directed  the  jury  to  act  on  the  rule  laid  down  in  Martin  v. 
Porter  (a). 

The  rule,  however,  was  misstated  at  the  trial,  and  the 
calculation  has  been  accordingly  taken  without  making  cer- 
tain allowances,  which  that  rule  provides  for.  The  direction 
of  the  learned  judge  in  that  case  was,  that  the  plaintiff  was 
entitled  to  the  value  of  the  coal  as  a  chattel  at  the  time 
when  the  defendant  began  to  take  it  away,  that  is  (as  there 
stated)  as  soon  as  it  existed  as  a  chattel,  which  value  would 
be  the  sale  price  at  the  pit's  mouth,  after  deducting  the 
expense  of  carr}fing  the  coals  from  the  place  in  the  mine, 
where  they  were  got,  to  the  pit's  mouth;  and  this  direction 
the  Court  of  Exchequer  has  affirmed.  In  the  present 
case  the  rule  was  taken  to  be  absolute,  and  without  the 
deduction. 

We  are  of  opinion  that  the  rule  in  Martin  v.  Porter  (ja) 
is  correct  and  properly  applicable  to  the  present  case.  The 
jury  must  give  compensation  for  the  pecuniary  loss  sus- 
tained by  the  plaintiff  from  the  trespass  committed  in  taking 
his  coal,  compensation  having  been  separately  given  for 
all  the  injury  done  to  the  soil  by  digging,  and  for  the  tres- 
pass committed  in  dragging  the  coal  along  plaintiff's  adit; 
and  the  estimate  of  that  loss  depends  on  the  value  of  the 
coal  when  severed,  i.  e.  the  price  at  which  plaintiff  could 
have  sold  it     This  plainly  was  the  value  of  the  coal  itself 

(tt)  5  M.  &  W.  351.  vnlue  at  the  pit's  moulh  had  been 

{b)  Knomleif  amicus  curiae,  men-  adopted   as  the  measure  of  da- 

tioned  a  case  before  Rolfe  B.  at  mages. 

the  Liverpool  assizes,  where  the 
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at  that  moment.  Defendant  had  no  right  to  be  reimbursed 
for  his  own  unlawful  act  in  procuring  the  coal,  nor  can  he, 
properly  speaking,  bring  any  charge  against  plaintiff  for 
labour  expended  upon  it.  But  it  could  have  no  value  as  a 
saleable  article  without  being  taken  from  the  pit.  Any  one 
purchasing  it  there  would,  as  of  course,  have  deducted  from 
the  price  the  cost  of  bringing  it  to  the.  pit's  mouth. 

Instances  may  easily  be  supposed,  where  particular  cir- 
cumstances would  vary  this  mode  of  calculating  the  damage, 
but  none  such  appeared  here.  We  do  not  find  that  the 
cost  incurred  by  defendant  in  bringiug  the  coal  to  the  pit's 
mouth  is  greater  by  a  single  farthing  than  that  which  plaintiff 
must  have  incurred  for  the  same  purpose.  The  damages 
found  by  the  verdict  must  therefore  be  reduced  by  the 
amount  of  this  charge,  which  may  be  ascertained  by  refer- 
ence to  the  judge's  note,  or  there  must  be  a  new  execution 
of  the  writ. 

X).  Rule  accordingly. 
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Morgan 

V. 

Powell. 


FisHEB,  Clerk,  r.  Birrell  and  another.  Commissioners, 

&C.(fl). 

Assumpsit  on  a  feigned  issue,  by  the  vicar  of  the 
parish  of  Kirkby  Lonsdale,  in  the  county  of  Westmoreland^ 
against  the  commissioners  for  valuing  tithes,  appointed 
under  stat.  4  &  5  Will  4,  c.  9  (private),  intituled  ''  An  Act 
to  commute  for  a  Corn  Rent  certain  Tithes  within  the 
Parish  of  Kirkby  Lonsdale  in  the  County  of  Westniore- 
land.'* 

Section  25  enables  any  party  who  shall  think  himself 
aggrieved  by  any  determination  of  the  commissioners  to 
bring  an  action  in  the  King's  Bench  against  them  on  a 
feigned  issue. 

Section  SO  enacts,  *'  that  in  the  valuation  of  the  tithe  of 
milk,  the  said  commissioners  shall  compute  the  value  of 


Milk  drawn 
from  the  cow 
by  hand  and 
given  to  the 
calf  before  it 
becomes  tithe- 
able  is  exempt 
from  tithe  as 
well  as  milk 
sucked  by  the- 
calf. 


(a)  Decided  in  Trinity  Vacation,  1841  (June  19). 
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the  milk  of  each  milch  cow  upon  each  farm,  commenciDg 
with  the  fifth  cow,  subject  to  a  reasonable  deduction  in 
respect  of  such  milk  as  may  by  law  be  exempt  from  the 
payment  of  tithe,  all  milk  consumed  in  the  family  of  the 
occupier,  where  such  occupier  resides  in  a  house  of  hus- 
bandry in  the  same  parish,  being  considered  as  exempt  from 
the  render  of  tithes,  a  due  proportion  of  the  milk  of  the 
first  four  cows  being  included  in  the  calculation/' 

The  first  issue  raised  the  following  question  under  the 
dOth  section :  "  Whether  in  the  valuation  of  the  tithe  of 
milk  in  the  said  parish  of  Kirkby  Lonsdale,  the  said  de- 
fendants, as  such  commissioners  as  aforesaid,  duly  and  pro- 
perly computed  the  value  of  the  milk  of  each  milch  cow 
upon  each  farm,  commencing  with  the  fifth  cow,  subject 
only  to  a  reasonable  deduction  in  respect  of  such  milk  as 
may  by  law  be  exempt  from  the  payment  of  tithe,"  &c. 
pursuing  the  words  of  the  SOth  section  as  set  out  above. 

There  were  other  issues  also,  which  are  not  material. 

The  cause  was  tried  before  Colltnan  J.,  at  the  Westmore- 
land summer  assizes,  1839.  The  estimate  of  the  commis- 
sioners was  objected  to  on  the  ground  that  they  had  erro- 
neously decided  that  the  milk  given  to  calves  by  hand  and 
pail  was  exempt  from  tithe  as  well  as  that  which  they 
sucked  from  the  cow.  The  learned  judge  was  of  opinion 
that  the  estimate  was^right,  and  the  defendants  had  a  verdict 
on  all  the  issues. 

Sir  W.  W.FolleU  S.  G.,  in  the  Michaelmas  term  following, 
obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdi- 
rection on  the  first  issue,  and  also  on  the  ground  that  the 
verdict  on  another  issue  was  against  evidence.  On  the 
first  point  be  cited  Bosworth  v.  Limbrick{a). 


Creswell  and  Armstrong  shewed  cause  (6). 


{a)  3  GwiU.  1 101  ;S.C.2  Eagle 
&Y.  310,  and  as  CuUimorev.  Bot- 
worth,  7  Bro.  P.  C.  57  («d  ed.). 


(6)  In  Easter  term,  1841  (May 
5),  before  Lord  Denman  C.  J.,  Pat^ 
tCiWi  WUiiam  and  Wightman  Js. 
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Sir  W.  W.  Follett,  Dundas,  S.  Temple  and  W.  H.  Watson, 

supported  the  rule. 

Cur.  adv.  vulL 

Lord  Denman  C.  J.  delivered  thejudgmentofthe  Court 
as  follows : — lu  this  case  there  were,  amongst  others,  two 
issues,  one  as  to  tithe  of  milk,  the  other  as  to  tithe  of  calves. 

With  respect  to  the  first  the  learned  judge  directed  the 
jury  that  there  should  be  deduction  made  in  respect  of  milk 
given  to  calves,  but  not  sucked  by  them  from  the  cow. 
The  case  of  Bosworth  v.  Limbrick(a)  was  cited  to  shew 
that  this  direction  was  wrong ;  but  it  does  not  necessarily 
go  that  length.  It  was  further  urged  that  the  principle  on 
which  turnips  are  titheable  must  govern  this  case.  It  is 
established  in  numerous  cases  that,  if  turuips  be  drawn  and 
given  to  milch  cows,  or  other  profitable  cattle,  they  are 
titheable,  though  if  the  same  cows  or  cattle  had  depastured 
them  without  their  being  drawn,  the  turnips  would  not  be 
titheable.  So  it  was  said,  if  calves  suck  the  cows,  the  milk 
is  not  titheable,  but,  if  the  cows  be  milked,  that  milk  is 
titheable,  whether  applied  to  the  feeding  of  calves  or  any 
other  purpose,  except  the  use  of  the  family. 

The  analogy  seems  to  be  perfect ;  yet  we  should  have 
hesitated  to  act  upon  it,  because  we  do  not  see  any  sound 
principle  upon  which  the  decision  as  to  turnips  can  be 
justified.  But,  when  we  find  that  the  legislature,  by  stat. 
5  &  6  WitL  4,  c.  75  (6),  has  doiie  away  with  the  distinction 

(a)  3  Gwill.  1101 ;  <S.C.  2  Eagle  acted,  &c.  that  from  and  after  the 
&Y.310;&C.a8C«//iMorev.fiaf-  passing  of  this  act,  in  all  cases 
tporth^  7  Bro.  P.  C.  57, 2d  ed.  where  turnips  shall  be  severed  in 

(b)  The  sbitate  is  as  follows:  tlie  manner  and  for  the  purpose 
**  Whereas  it  is  frequently  oonve-  aforesaid,  and  shall  be  eaten  on 
nient  and  necessarjr,  in  the  agist-  the  ground  by  sheep  or  cattle,  and 
ment  of  tumips  by  sheep  or  cattle,  not  otherwise  removed,  the  same 
tosever  the  turnips  from  the  ground,  shall  be  subject  to  the  payment  of 
in  order  that  they  majr  be  the  more  tithe  in  the  same  manner,  and  to 
easiljr  and  completelj  consumed,  the  same  extent  as  if  they  had 
and  thereby  to  prevent  waste,  and  been  eaten  by  such  sheep  or  cattle 
It  is  not  reasonable  that  such  sevei^  without  having  been  so  severed  as 
ance  should  vary  or  affect  the  pay-  aforesaid,  and  no  farther  or  other- 
ment  of  tithe :  be  it  therefore  en-  wise." 

VOL.  II, — G.  D.  do 
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ia  regard  to  turnips^  expressly  providing  that  turnips  severed 
and  eaten  on  the  ground  shall  be  titbeable  in  the  same 
manner  only  as  if  eaten  without  being  severed,  we  have  a 
different  analogy  suggested,  upon  which  we  have  no  hesi- 
tation in  acting. 

The  judge's  direction  was  said  to  be  wrong,  because  he 
had  not  expressly  limited  the  exception  of  milk  given  to 
calves  to  the  period  before  the  calves  themselves  were  tithe- 
able.  We  do  not  find  that  any  objection  on  account  of  the 
want  of  such  limitation  was  made  at  the  trial,  and  have  no 
doubt  that  it  was  understood  to  be  so  limited.  We  there- 
fore think  that  there  was  no  misdirection. 

But  upon  the  second  issue  we  think  that  the  verdict  was 
against  the  evidence,  and  therefore  there  must  be  a  rule 
absolute  for  a  new  trial,  as  to  that  issue  only,  on  payment 
of  costs  of  that  issue,  and  the  verdict  on  all  the  other  issues 
must  stand. 

Rule  discharged  as  to  the  first  issue. 

D.  Rule  absolute  as  to  the  second  issue. 


Monday^ 
May  23</. 

Two  indict- 
ments against 
the  same  de- 
fendant, the 
one  for  mis- 
demeanour, 
the  other  for 
felony,  had 
been  removed 
into  this  Court. 
The  Court  re- 
fused to  quash 
them  upon  an 
affidavit  stat- 
ing that  they 
both  related  to 
the  same 
transaction. 


The  QuEBN  t).  Stockley, 
Same  v.  Same. 

Wordsworth  moved  for  a  mle  to  shew  cause  why 
an  indictment  against  the  defendant  for  misdemeanour, 
preferred  and  found  at  the  Central  Criminal  Court,  and  re- 
moved into  this  Court,  and  also  an  indictment  against  hiai 
for  felony,  preferred  and  found  at  the  Central  Criminal 
Court  and  removed  into  this  Court,  should  not  be  quashed. 
The  application  was  made  on  an  affidavit,  stating  that  on 
the  28th  February  last  two  bills  of  indictments,  subse- 
quently removed  into  this  Court,  had  been  found  against 
the  defendant,  the  one  for  a  misdemeanour  in  unlawfully 
disposing  of  certain  French  Dutch  bonds,  which  it  was 
alleged  had  been  intrusted  to  the  defendant,  and  the  other 
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for  stealing  the  same  bonds.     The  affidavit  stated  that  the         1842. 

descriptions  of  the  property  in  the  two  indictments  were    J^l^^ 
.  .  •  1  •     1  The  Queen 

the  same  in  every  material  particular*  i;. 

He  cited  Rex  v.  Doran  («),  where  Eyre  C.  B.  expressed  Stockley. 
"  a  strong  disapprobation  of  the  practice  of  preferring  dif- 
ferent indictments  at  the  same  time  on  the  same  cases,  for 
the  felony  and  the  misdemeanour ;  and  desired  that  notice 
might  be  sent  to  the  clerk  of  the  iudictments  at  Hicks's 
Hall  to  prevent  it  in  future/'  and  added,*  *'  the  grand  jury 
cannot  with  propriety  find  two  indictments  for  the  same 
offence  at  the  same  time,  and  the  continuance  of  the  prac- 
tice may  produce  many  inconveniences/* 

Lord  Denman  C.  J. — We  ought  to  have  a  very  distinct 
authority  to  warrant  our  interference  in  the  way  suggested. 
The  case  in  Leach  is  not  such  an  authority ;  it  appears 
merely  that  the  learned  judge  who  had  the  depositions 
before  him  thought  the  practice  wrong,  and  hoped  it  would 
not  be  continued. 

Patteson,  Williams  and  Coleridge  Js.  concurred. 

D.  Rule  refused, 

(a)  1  Leach  C.  C.  538. 


The  Queen  v.  Scott  and  others.  Tuetdai/, 

June  21  St, 

Indictment  against  the  defendants  for  a  nuisance  to  The  Manches- 
a  common  public  queen's  highway.  The  third  count  of  Raji^ay  Com- 
the  indictment  charged  a  nuisance  by  placing  rubbish  and  pany  were  em- 
erecting  a  wall  upon  the  highway^  and  keeping  them  there.  JJ^a^tuteto^ 

divert  the 
course  of  roads,  and  raise,  sink,  or  deepen  them.  By  a  separate  section  it  was  enacted, 
that  where  in  exercise  of  their  powers  it  should  be  found  necessary  to  raise,  sink,  &c. 
a  road,  so  as  to  make  it  impassable  or  iucoovenient,  they  should,  before  any  such  act, 
cause  a  sufficieut  road  to  be  set  out  as  convenient  as  the  road  cut  through,  or  as  near 
thereto  as  might  be.  The  Company  having  encroached  on  an  old  road  without  making 
a  new  one,  heldf  that  they  were  indictable  for  a  nuisance,  and  that  it  was  no  answer  to 
that  indictment  that  the  state  of  the  earth  rendered  it  impracticable  to  make  a  new  road. 

3c  2 
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Tlie  fourth  count  omitted  the  allegation  of  the  continuance 
of  the  nuisance.     Plea :  not  guilty. 

At  the  trial  before  Maule  J.  at  the  York  spring  assizesy 
1841,  it  appears  that  this  was  an  indictment  preferred 
against  certain  persons  acting  under  the  direction  of  the 
Leeds  and  Manchester  Railway  Company.  In  making  the 
railway,  the  Company,  acting  under  the  g4th  section  {a)  of 


(a)  Sect.  94.  "  And  be  it  far- 
ther enacted,  that  for  the  purposes 
of  this  act  the  said  Company,  their 
deputies,  contractors,  servants, 
agents,  surveyors  and  workmen, 
and  other  persons  by  them  autho- 
rised are  hereby  empowered  to 
enter  into  and  upon  the  lands  of 
any  person  or  corpoQition  whatso- 
ever, according  to  the  provisions 
and  restrictions  of  this  act,  and  to 
survey  and  take  levels  of  the  samey 
or  of  any  part  thereof,  and  to  set 
out  and  appropriate  for  the  pur- 
poses of  this  act  such  parts  thereof 
as  they  are  by  this  act  empowered 
to  take  or  use,  and  in  or  upon  such 
lands,  and  in  or  upon  any  lands 
adjoining  thereto,  to  bore,  dig,  cut, 
embank  and  sough,  and  to  remove 
or  lay,  and  also  to  use,  work  and 
manufacture  any  earth,  stone,  rub- 
bish, trees,  gravel  or  sand,  or  any 
other  materials  or  things  which 
may  be  dug  or  obtained  therein  or 
otherwise  in  the  execution  of  any 
of  the  powers  of  this  act,  and 
which  may  be  proper  or  necessary 
for  making,  maintaining,  altering, 
repairing  or  using  the  said  railway 
or  otlier  works  by  this  act  autho- 
rized, or  which  may  obstruct  the 
making,  maintaining,  altering,  re- 
pairing or  using  the  same  respec- 
tively, according  to  the  true  intent 
and  meaning  of  this  act,  and  also 
for  the  purposes  and  according  to 
the  provisions  and  restrictions  of 


this  act  to  make  or  construct  in, 
under,  upon,  across  or  over  the 
said  railway  or  other  works,  or  id, 
under,  upon,  across  or  ovei  any 
lands  or  any  hills,  vallies,  streets, 
roads,  railways  or  tramroads,  ri- 
vers, canals,  brooks,  streams  or 
other  waters,  such  inclined  or  other 
planes,  tunnels,  embankments, 
bridges,  aqueducts,  conduits,  sy- 
phons and  drains,  whether  tempo- 
rary or  permanent,  roads,  ways, 
passages,  weirs,  dams,  piers,  arches, 
cuttings  and  fences,  and  also  to 
erect  and  construct  such  houses, 
wharfs,  warehouses,  toll-houses^ 
landing  places,  engine  booses  and 
otherbuildings,  engine6,machinery, 
apparatus  and  other  works,  and 
conveniences  for  the  purposes  of 
this  act  as  they  shall  think  proper, 
and  also  to  alter  the  course  of  any 
rivers,  canals,  brooks,  streams  or 
water-courses  as  may  be  necessary 
for  constructing  and  maintaining 
tunnels,  bridges  or  passages,  whe- 
ther temporary  or  permanent,  un- 
der or  over  the  same,  and  also  to 
divert  or  alter  the  course  of  any 
rivers  or  streams  of  water,  roads 
or  ways,  or  to  raise,  sink  or  deepen 
any  such  rivers,  streams,  roads  or 
ways,  in  order  the  more  oonveni- 
ently  to  cany  the  same  over  or 
under  or  by  the  side  of  the  said 
railway,  and  to  make  drains  and 
conduits  into,  through  or  under 
any  lands  adjoining  the  said  rail- 
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the  Railway  Act,  had  eDcroached  upon  a  highway  called 
Gooder  Lane,  in  the  towtiship  of  Rastrick.     The  inhabi- 
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wtLj  for  the  parpose  of  conveying 
water  from  or  to  the  said  railway, 
and  also  from  time  to  time  to 
alter,  repair  or  discontioae  the 
bcfore«mentioned  works  or  way  of 
them,  and  to  substitute  others  in 
their  stead,  and  to  do  and  exe- 
cute all  other  matters  or  things 
necessary  or  convenient  for  con- 
structing, maintaining,  altering  or 
repairing  and  using  the  said  rail- 
way and  the  other  works  by  this 
act  authorised,  they  the  said  Com- 
pany, their  deputies,  contractors, 
agents,  servants  and  workmen  do- 
ing as  little  damage  as  may  be  in 
the  eKecntion  of  the  several  powers 
to  them  hereby  granted,  and  the 
said  Company  making  full  satis- 
faction in  manner  hereinafter  men- 
tioned to  all  persons  and  corpora- 
tions interested  in  any  lands  which 
shall  be  taken,  used  or  injured, 
for  all  damages  to  be  by  them  sus- 
tained in  or  by  the  ezecutiun  of 
all  or  any  of  the  powers  hereby 
granted,  including  also  the  ex- 
penses of  all  abstracts  of  titles  and 
other  expenses  of  deducing  the 
title  to  the  several  lands  to  be 
taken  and  used  by  virtue  of  snch 
powers,  and  this  act  shall  be  suffi- 
cient to  indemnify  the  said  Com- 
pany and  all  other  persons  whom- 
soever for  what  they  or  any  of 
them  shall  do  by  virtue  of  the 
powers  hereby  granted,  subject  ne- 
vertheless to  such  provisions  and 
restrictions  as  herein  mentioned 
and  contained." 

Sect.  97  provides,  '<  That  in  all 
cases  wherein  in  the  eJtercUe  of 
any  of  the  powen  hereby  granted 
any  part  of  any  carriage  or  horse 


road  or  foot  road,  railway  or  tram 
road,  quay  or  wharf,  either  pub- 
lic or  private,  shall  be  found  ne- 
cessary to  be  cut  through,  raised, 
sunk,  taken,  or  so  much  injured  as 
to  be  impassable  or  inconvenient 
for  passengers  or  carriages,  or  for 
the  transporting,  carrying,  convey- 
ing, landing,  shipping  or  depositing 
of  any  goods  or  merchandize,  or  to 
the  persons  entitled  to  the  use 
thereof,  the  said  Company  shall  at 
their  own  expense  before  any  suck 
road,  quay  or  lo/uii/ shall  be  so  cut 
through,  raised,  sunk,  taken  or 
injured  as  aforesaid,  cause  a  good 
and  sufficient  carriage  or  horse 
road,  railway  or  tram  road  (as  the 
case  may  require)  to  be  set  out 
and  made  instead  thereof  as  con- 
venient for  passengers  and  car- 
riages, or  for  the  transporting, 
carrying,  conveying,  landing,  ship- 
ping or  depositing  of  any  goods  or 
merchandize,  as  the  road,  quay  or 
wharf  to  be  cut  through,  raised, 
sunk,  taken  or  injured  as  aforesaid, 
or  as  near  thereto  as  may  be,  and 
shall  cause  the  same  to  be  put  into 
good  and  substantial  order  and 
condition  where  the  former  road 
cannot  be  more  easily  restored, 
and  where  the  road  cut  through, 
raised,  sunk  or  injured  shall  be  a 
turnpike  road,  the  substituted 
road,  if  temporary,  shall  be  set 
out  and  made  as  aforesaid,  and 
the  principal  road  shall  be  restored 
within  six  months  after  the  com- 
mencement of  the  operation,  and 
the  railway,  when  it  shall  cross  or 
run  within  the  distance  of  twenty 
yards  from  the  side  of  any  turn- 
pike road,  shall  be  made,  fenced  off 


732  CASES  IN  THE  QUEEn's  BENCH, 

1843.         tants  of  Rastricky  who  were  the  prosecutors,  contended, 

_^"^*^'''*^       that  they  had  no  right  to  do  so  without  providing'  a  sub- 
The  Queen        .         ,  j  ,.  r,,.  .       ,       ^ 

p,  stituted  road  according  to  sect.  97.     This   the    Company 

Scott.  ggjj  jj  ^j^g  impossible  to  do  under  the  particular  circum- 
stances of  the  position  of  the  place  in  question ;  that  a  bridge, 
which  the  prosecutors  suggested  might  be  built,  could  not 
be  made  of  the  gradient  required  by  the  102d  section,  and 
therefore  could  not  be  so  made  as  to  satisfy  the  requisitions 
of  the  statute.  The  defendants  further  contended  that  the 
indictment  was  mistaken,  inasmuch  as  the  real  ground  of 
complaint  was  not  the  encroachment,  but  the  non-perform- 
ance of  the  conditions,  on  which  alone,  according  to  the 
97th  section,  the  encroachment  might  lawfully  be  made, 
and  that  the  remedy  ought  therefore  to  be  by  mandamus, 
or  indictment  to  compel  the  performance  of  the  condition 
by  making  a  new  road.  The  defendants  were  found  guilty 
on  the  counts  above  mentioned. 

A  rule  for  a  new  trial  was  obtained  on  the  points  above 
mentioned,  as  well  as  on  the  ground  that  the  verdict  was 
against  evidence. 

and  kept  in  repair,  ao  as  to  pre-  vate  carriage  road,  if  the  inclina- 

vent  inconvenience  or  obstruction  tion   thereof  shall   be   increased, 

to  the  passage  along  such  turnpike  the  same  shall  not  be  more  than 

road  or  accidents  thereon.  one  foot  in   thirteen  feet,  and   a 

Sect.  102  enacts,  **  That  where  good  and  sufiQcient  fence  shall  be 

any   bridge  shall  be  erected  for  made,  and  at  all  times  thereafter 

carrying  any  turnpike  road  or  any  continued  and  repaired  by  and  at 

public  carriage  road  over  the  said  the  expense  of  the  said  Company, 

railway,  the  road  over  such  bridge  on  each  side  of  every  such  bridge, 

shall  be  formed,  and  shall  at  all  which  fence  shall  not  be  less  than 

times  be  continued  of  such  width  four  feet  above  the  surface  of  the 

as  to  leave  a  clear  and  open  space  road  over  such  bridge.    Provided, 

between  the  fences  of  such  road  nevertheless,  that  the  regulations 

of  not  less  than  thirty  feet  for  such  hereinbefore  contained  respecting 

turnpike  road,  nor  less  than  6fteen  the  ascent  or  descent  of  turnpike 

feet  for  such  public  carriage  road,  roads  or  public  carriage  roads  over 

not  being  a  turnpike  road,  and  the  or  under  the  said  railway  shall  not 

ascent  of  every  such  bridge  for  the  apply  where  the  inclination  of  such 

purpose  of  such  road  shall  not  be  roads  shall  not  be  increased  or 

more  than  one  foot  in  twenty-5re  altered  by  the  making  of  the  said 

feet,  and  with  respect  to  any  pri«  railway." 
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Sir  F.  Pollock  A.G,,  Aicherley  Serjt.,  Addison  and  W.  H. 

Watson  shewed  cause  asainst  the  rule  for  a  new  trial  (a). 

^  ^  ^  The  Queen 

Sir  W.  W.  Follett  S.  G.,  Baines  and  Tomlinson  supported       ^cott. 
it,  and  cited  Reg.  v.  The  London  and  Birmingham  Rail- 
way Company  {b)  and  Rex  v.  Pease  (c). 

Cur.  adv.  vult. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court.  The  defendants  were  convicted  of  a  nuisance  in 
obstructing  a  highway.  They  pleaded  not  guilty,  and 
proved  on  the  trial  at  York  that  the  obstruction  was  caused 
by  the  exercise  of  certain  powers  conferred  on  the  Leeds 
and  Manchester  Railway  Company  by  their  act  of  incor- 
poration. 

Their  offer  to  remedy  the  evil  appeared  to  us  so  reason- 
able that  we  pressed  the  prosecutors  to  accept  it,  and  hoped 
to  be  spared  the  necessity  of  deciding  the  question  of  law, 
by  which  defendants  sought  to  shew  that  what  they  have 
done  is  lawful.  The  prosecutors,  however,  who  are  the 
surveyors  of  the  highways,  crave  our  judgment  on  this  point. 

The  work  complained  of  as  a  nuisance,  and  undoubtedly 
making  one,  is  the  cutting  through  of  the  carriage  road. 
Now  there  is  no  question  as  to  their  right  to  do  this,  and, 
though  they  are  required  when  they  do  it  to  cause  another 
road  to  be  set  out  and  made  instead  of  it,  they  argue  that 
they  are  no  longer  indictable  for  a  nuisance  in  doing  the 
lawful  act,  however  they  maj  be  for  disobedience  of  the  law 
in  neglecting  to  substitute  another.  The  prosecutors  reply 
by  referring  to  the  section  (97)  which  requires  the  Company 
to  cause  the  new  road  to  be  made  before  they  cut  through 
the  old.  But  the  Company  rejoin  that  from  the  state  of 
the  earth  there  it  was  impossible  to  do  this,  and  could  not 
be  intended  by  the  legislature.     This  argument  we  think 

(a)  Saturday,  June  4th,  before  {b)  1  Railway  Cases,  317. 

Lord  2>c»iman  C.  J.  Patteson^Wil-         (c)  4  B.  &  Ad.  30;  5.  C.  1  N. 
/toiffi  and  Coleridge  Js.  &  M.  GOO. 
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1849.  inadmissible,  for  reasons  too  obvious  to  require  a  full  state- 
ment of  tbem.  The  Company  have  done  what  the  act 
legalises  only  on  a  condition  which  they  have  hot  performed. 
They  stand  convicted  of  the  nuisance,  and  shew  no  justifi- 
cation. The  verdict  will  therefore  not  be  disturbed,  but 
we  still  hope  that  the  parties  may  consent  to  an  arrange- 
ment useful  to  the  public. 

6,  Rule  discharged. 


MondMf.  Rowland  v.  Blakesley  and  others. 

June  6th, 

1.  The  general  INDEBITATUS  assumpsit. 

1  Vkt.,  that  a  Plea  (among  others),  set-off.    Replication,  non-assumpsit. 

defendant  jggue  thereon. 

need  not  plead  m,         ,  -     -jr>,             •     ,                  i     •          ■ 

payment  of  The  plamtiff  s   particulars  stated   that   the   action   was 

wlnch^^tt'^    brought  to  recover  l6lZ.  "due  on  the  following  items  of 

has  been  given  account."     Then  followed  the  items  of  the  claim  against 

plaintiff's^ par-  ^^^  defendants,  amounting  to  2432/ (a).    The  particulars 

ticulars,  does    then  proceeded  to  state,  "  the  plaintiff  is  willing  to  give, 

set-off.  Aud  hereby  offers  to  give,  credit  to  the  defendants  for  the 

2.  Evidence  following  items,  which  leaves  the  above  balance  of  l6l/." 
of  an  agree-  .  ^ 

ment  to  set  off  Then   followed  items  of  set-off  due  from  the  plaintiff  to 

mands  dws      ^^^  defendants  to  the  amount  of  about  600/.^  which  with 

not  support  a    other  items  of  payments,  8cc.  made  the  amount  of  credit 
plea  of  pay-  ^^^ , , 

inent.    {dee      P^en  2271/. 

Palmer  y.  Cot-      On  the  trial  before  Lord  Denman  C.  J.  at  the  London 
terton,uinoie.)    .   .  ^      ^  ^..      ,       ^  -    -rr  -t 

Sittings  after  Easter  term,  1841,  the  plamtiff  gave  evidence 

in  support  of  the  balance  claimed,  but  the  amount  proved 

was  less  than  the  amount  of  items  of  set-off  admitted  in  the 

particulars.     It  was  contended  for  the  defendants  that  the 

plaintiff  had  made  out  no  case,  as  the  items  of  set-off  ad* 

mitted  by  the  plaintiff  exceeded  the  sum  which  he  had 

proved.     For  the  plaintiff  it  was  said  that  the  particulars 

were  not  in  evidence.    The  particulars  were  then  put  in  as 

(a)  Quare,  whether  it  should  not  have  been  8338/. 


BlaX£8LET. 
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evidence  for  the  defendanUi  who  clsdmed  the  verdict.     His 
lordship  viras  of  opinion  that  the  bill  of  particulars  must  be      n^TTT^n 
taken  altogether,  and  that,  as  it  claimed  a  balance  in  the    _      v. 
plaintiff's  favour,  the  plaintiff's  case  was  not  answered  by 
items  of  set-off  as  conclusive  against  him,  without  reference 
to  the  rest  of  the  particulars. 

Crowder  m  the  Trinity  term  following  obtained  a  rule 
Dui  for  a  nonsuit  or  for  a  new  trial. 

Piatt  and  Peacock  now  shewed  cause,  and  contended 
that,  as  the  rule  of  Trinity  term,  1  Vict,  (a)  applied  to  pay- 
ments only,  the  defendant  should  have  proved  his  set-off 
instead  of  treating  it  as  admitted  in  the  particulars  and  as  so 
much  waived  by  the  plaintiff. 

Crowder  and  C.  A,  Wood  contr^  The  new  rule  was 
made  merely  to  reconcile  the  decisions  in  the  Courts  of 
Common  Pleas  and  of  the  Exchequer  with  respect  to  the 
pleading  and  proving  payment:  Ernest  ^i.  Srown(b),  and 
Kenyon  v.  Wakes  (c).  But  it  must  not  be  implied  from  this 
rule  that  a  set-off  must  be  pleaded  and  proved,  just  as  if 
credit  had  not  been  given  for  it  in  the  particulars.  It  is 
unreasonable  that  the  plaintiff  should  by  his  particulars  give 
notice  to  the  defendant  that  certain  items  in  the  defendant's 
favour  are  admitted  and  then  be  allowed  to  dispute  them 
at  the  trial.  If  this  is  allowed,  the  particulars  will  prejudice 
and  embarrass  the  defendant  instead  of  assisting  him.  The 
particulars  are  for  the  defendant's  benefit :  Booth  v.  HoW' 
ard  {d)  and  Kenyon  v.  Wakes  (c).  Eastunck  v.  Harmofi  (e), 
Freeman  v.  Crafts  {f)  and  James  v.  Lingham  (g)  appear  to 
shew  that  the  defendant  in  this  case  had  merely  to  meet  the 
balance.    The  particulars  of  the  plaintiff  did  not  merely 

(a)  3  N.  &  P.  380,  (0  6  M.  &  W.  13. 

{b)  3  Bing.  N.  C.  674.  (/)  4  M.  &  W.  4. 

(c)  2  M.  &  W.  764.  (g)  5  Bing.  N.  C.  553. 
id)  5Dowl.  F.C.  438. 
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State  that  he  sought  to  recover  a  certain  balance,  but  they 
gave  credit  for  particular  sums,  so  that  the  analogy  of  the 
new  rule  is  in  favour  of  the  defendants. 

Lord  Dbnman  C.J. — 1  did  not  mean  to  say  that  the 
jury  might  not  believe  one  part  rather  than  another  of  the 
plaintiff's  particulars,  or  to  say  any  thing  to  prevent  the 
counsel  for  the  plaintiff  from  addressing  the  jury,  and  in- 
ducing them  to  adopt  his  view  of  the  case.  I  merely 
meant  that  the  defendant  could  not  select  one  part  of  the 
particulars  exclusively  as  his  own  evidence,  but  that  he 
made  the  whole  of  the  particulars  evidence,  and  that  they 
must  be  taken  altogether.  Nothing  was  said  as  to  taking 
the  opinion  of  the  jury,  and  asking  them  how  much  of  either 
side  of  the  particulars  they  believed. 

The  rule  of  Trinity  term,  1  Vict,  was  not  brought  to  my 
notice,  but  it  clearly  applies  to  payments  only,  and  not  to 
set-off. 

Pattbson,  Williams  and  Coxb ridge  Js.  concurred. 


(a)  The  particulars  in  this  case 
also  gave  credit  for  certain  pay- 
ments which  bad  not  been  allowed 
bj  the  jury.  The  Court  reduced 
the  damages  by  the  amount  of 
such  payments. 

In  Palmer  v.  Costertofif  tried  at 
the  Norfolk  Spring  Assizes,  1843, 
Tindal  C.  J.  held  that  an  agree- 
ment between  the  plaintiff  and 
the  defendant  to  set  off  mutual 
demands  did  not  support  a  plea 
of  payment.    Byies  Serjt.,  in  the 


I). 


Rule  discharged  (a). 

following  term,  moved  for  a  ne«r 
trial,  contending  that  such  an 
agreement  was  in  substance  the 
same  thing  as  if  each  party  had 
received  the  sum  due  to  him  and 
then  handed  it  back  to  satisfy  the 
claim  against  him.  But  this  Court, 
consisting  of  Lord  Denman  C.  J. 
Patteton  and  WUlUnm  Js.,  con- 
firmed the  ruling  of  the  Lord  Chief 
Justice,  and  refused  the  rule  on 
this  point. 


END  OF  TRINITY  TERM. 
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The  Queen  r.  Boucher  (a). 

At  the  general  quarter  sessions  of  the   peace  for  the  Under  the 

county  of  Warwick,  19th  Oct.  1841,  a  county  rate  was  or-  ^^^\  y^' 

dered  to  be  raised  by  one  general  rate  or  assessment  upon  c*  ^8>  ^^® 

crowo  may 
every  parish,  township^  and  other  place  within  the  said  grantachar- 

COUnty*  terofincorpo- 

''  ration,  though 

By  the  rate  or  assessment  then  and  there  made  in  pur-  the  petition  tor 

suance  of.  the  said  order,  and  so  annexed  thereto  as  afore-  luaiiv^Sened 

said,  the  messuages,  lands^  tenements,  and  hereditaments,  ^y  &  niajority 

situate   within  the  parish  of  Birmingham,  were  assessed  sons^or  pran 

thereto  at  the  sum  of  1599A  &.  M.,  and  the  justices  issued  pertjr  of  the 

inhabitant 
their  order  at  the  said  Court  to  the  high  constable  of  the  householders. 

hundred  of  Hemlingford,  (within  which  division  the  whole  i^'^u^'^  a*de 

of  the  parish  of  Birmingham  aforesaid  is  situate,)  thereby  facto  grant  of 

ordering  him  (amongst  other  things)  to  demand,  collect,  corporation  ^o" 

and  receive  from  the  overseers  of  the  poor  of  the  said  a  town  within 

parish  the  said  sum  of  ]  599/.  6s.  8d!.,  and  the  said  high  ^  ^e  facto 

constable  thereupon,  on  the  28th   of  October   aforesaid,  grant  of  asepa- 

■^      .  rate  court  of 

issued  his  warranty  directed  to  the  churchwardens  and  over-  quarter  ses- 

seers  of  the  poor  of  the  said  parish  of  Birmingham,  re-  Court^quashed 

quiring  them,  at  a  time  and  place  therein  specified,  to  pay  a  countjr-rate 

to  him  the  said  sum  of  1599^.  6s.  8^.  so  assessed  as  afore-  ^d  that  town" 

said.     The  said  rate  and  orders  of  the  said  justices  were  and  refused  to 
.     TTm-«^^ii  11  '       i>  •         ••         entertain  ob- 

in  H.  1.  1842,  duly  removed  by  a  writ  of  certiorari  into  jections  to  the 

the  Court  of  Queen  Bench,  at  the  instance  of  two  of  the  validity  of  the 

.  .  grant  of  quai^ 

inhabitants  of  the  said  parish,  rated  to  and  liable  to  be  ter  sessions, 

on  the  ground 


that  the  grant 
(a)  Tins  case  was  ai^ued  on  a      and  Coleridge  Js.    The  Court  gave  Qf  (he  crown 

concilium  at  the  sittings  after  T.T.     judgment    at    the  same    sittings,  ought  in  such 

(Tuesday,  June  21,)  before  Lord      (June  25).  a  case  to  be 

Beman  C.  J.,  FaUaon,  WiUiam  ^^^L'^^ 

scire  facias. 


738  CASES  IV  THE  QUEEN's  BENCH, 

1842.        rated  to  the  relief  of  the  poor  thereof^  aod  a  rule  being 

-^^^^X^      moved  for,  calling  upon  the  justices  of  the  county  of  War- 
The  Queen 

9.  Wick  to  shew  cause  why  the  said  rate  or  assessment,  and 

BoDCBER.     jjjg  ggjj  orders  of  the  said  justices,  or  so  much  thereof 

respectively  as  related  to  the  parish  of  Birmingham,  should 

not  be  quashed,  it  was  suggested  by  the  Court  that  the 

facts  should  be  stated  in  the  form  of  a  special  case  for  the 

opinion  of  the  Court. 

Case.  The  parish  of  Birmingham  is  situate  within  the 
county  of  Warwick,  and,  until  the  granting  of  the  separate 
court  of  quarter  sessions  hereinafter  mentioned,  was 
chargeable  with  and  liable  to  contribute  to  the  county  rates 
of  and  for  the  said  county. 

By  the  act  of  parliament  passed  in  the  third  year  of  the 
reign  of  his  late  majesty  King  William  the  Fourth  to  settle 
and  describe  the  divisions  of  the  counties  and  the  limits  of 
cities  and  boroughs  in  England  and  Wales,  in  so  far  as 
respects  the  election  of  members  to  serve  in  parliament,  it 
was  enacted  and  declared  that  the  borough  of  Birmingham 
should,  as  to  the  election  of  members  to  serve  in  parlia- 
ment, include  and  be  comprised  within  the  respective 
parishes  of  Birmingham  and  Edgbaston,  and  the  several 
townships  of  Bordesley,  Duddeston  and  Nechelles,  and 
Deritend. 

The  inhabitants  of  the  borough  of  Birmingham,  com- 
prised within  the  district  hereinbefore  described,  being  or 
assuming  to  be  incorporated  by  virtue  of  a  royal  charter, 
(hereinafter  more  particularly  mentioned,)  bearing  date  the 
3 1st  October,  1838,  the  council  of  the  said  borough  pre- 
sented a  petition  to  her  majesty  in  council  in  the  month  of 
March,  1839)  whereby,  after  representing  (amongst  other 
things)  to  her  said  majesty,  **  that  there  was  then  already  a 
commodious  gaol  iu  the  said  borough  of  Birmingham, 
which  at  a  trifling  expense  might  be  made  suitable  to  the 
confinement  of  prisoners  during  the  sessions,"  the  said 
council  humbly  prayed  that  her  majesty  would  be  graciously 
pleased  to  grant  that  a  separate  court  of  quarter  sessions 


The  Queen 
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of  the  peace  should  thenceforth  be  holden  in  and  for  the        1849. 
said  borough. 

By  charter  bearing  date  the  3d  day  of  May^  a.d»  1 8d9i  her 
majesty  in  compliance  with  the  said  petition  granted  unto  Boucher. 
the  said  borough  that  a  separate  court  of  quarter  sessions  of 
the  peace  should  thenceforward  be  holden  in  and  for  such 
borough,  according  to  the  provisions  of  the  act  passed  in 
the  sixth  year  of  the  reign  of  his  late  majesty  King  William 
the  Fourth,  intituled,  "  An  Act  to  provide  for  the  Regula- 
tion of  Municipal  Corporations  in  England  and  Wales.*' 
And  her  said  majesty  was  shortly  afterwards  pleased  to 
nominate  and  appoint  Matthew  Davenport  Hill,  Esq.  bar- 
rister at  law.  to  be  the  recorder  of  the  said  borough. 

At  the  time  when  the  said  council  of  the  borough  of 
Birmingham  so  presented  their  said  petition  there  was  not, 
in  fact,  nor  at  any  time  since  hath  there  in  fact  been,  any 
gaol  or  house  or  correction  in  the  borough  of  Birming- 
ham. 

Within  ten  days  after  the  said  grant  of  the  separate 
court  of  quarter  sessions,  the  council  of  the  said  borough 
sent  a  copy  of  such  grant  to  the  clerk  of  the  peace  of  the 
said  county.  And  a  separate  court  of  quarter  sessions  of 
the  peace  hath  since  the  said  last  mentioned  grant  been  in 
fact  from  time  to  time  regularly  and  at  the  accustomed 
period  holden  in  and  for  the  said  borough,  before  the 
said  recorder,  and  all  such  offences  and  matters  as  are 
usually  cognizable  at  courts  of  quarter  sessions  of  the 
peace  in* England  have,  when  committed  within  the  said 
borough,  since  the  granting  of  such  separate  court  of  quar- 
ter sessions,  been  tried  and  inquired  into  at  such  separate 
court,  save  and  except  the  offences  and  matters  which  in 
due  course  ought  to  have  been  tried  and  inquired  into  at  the 
quarter  sessions  of  the  peace  holden  at  Michaelmas,  1840, 
and  Epiphany.  1841.  and  at  the  adjourned  quarter  sessions 
of  the  peace  holden  in  March,  1841. 

The  expenses  of  prosecutions  at  the  separate  court  of 
quarter  sessions  for  the  borough  from  the  time  of  the 
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grant  thereof  until  the  quarter  sessions  holden  at  Michael- 
mas, 1840,  were  paid  by  the  treasurer  of  the  borough  out 
of  money  advanced  by  her  majesty's  government  to  the 
town  council,  and  which  still  remains  due  and  owing  to  the 
government;  the  expenses  of  the  prosecutions  at  the  several 
separate  courts  of  quarter  sessions  for  the  borough,  holden 
since  the  said  adjourned  court  in  March,  1841,  have  been 
paid  out  of  the  borough  fund  of  the  said  borough.  But 
at  the  times  of  the  holding  of  the  said  three  separate  courts 
before  mentioned,  (viz.  at  Michaelmas,  1840,  Epiphany, 
1841,  and  March,  1841,)  the  council  of  the  borough  had 
no  funds  whereout  to  defray  the  expenses  of  prosecutions, 
the  recorder  of  the  borough  consequently  declined  to  try 
the  offenders  committed  to  take  their  trial  at  those  three 
courts,  and  adjourned  his  court  on  each  occasion  immedi- 
ately after  opening  the  same^  and  the  prisoners  so  commit- 
ted as  last  aforesaid  were  on  that  account  and  on  those 
occasions,  in  fact,  tried  at  the  quarter  sessions  for  the 
county  of  Warwick,  and  the  expenses  of  those  prosecu- 
tions were  paid  out  of  the  county  fund. 

In  consequence  of  there  being  no  gaol  or  house  of  cor- 
rection within  the  said  borough,  the  course  hath  always 
been  and  is,  that  all  persons  committed  to  take  their  trial 
at  the  borough  sessions  by  virtue  of  the  said  grant,  have 
been  and  are  conveyed  to  the  county  gaol  at  Warwick, 
(about  twenty  miles  distant  from  the  said  borough,)  for 
safe  custody,  and  brought  back  again  to  the  borough  for 
trial  at  the  said  separate  court  of  quarter  sessions,  and 
prisoners  convicted  thereat  have  been  and  are  reconveyed 
to  the  said  county  gaol,  there  to  undergo,  and  have  in  fact 
there  undergone,  their  sentences,  and  the  expense  of  such 
conveyance  and  reconveyance  has  always  been  paid  by  the 
treasurer  of  the  borough. 

Ho  contract  has  at  any  time  been  entered  into  between 
the  town  council  and  the  county  justices  for  or  relating  to 
the  maintenance  of  such  prisoners,  and  the  expense  of 
maintaining  them  has  in  fact  been  always  paid  out  of  the 
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county  fund,  and  in  like  manner  the  costs  incurred  by  the        1842. 

prosecution  of  offenders  committed  from  the  boroueh  and      ""^^^^^^^^ 
•    1         .  .         ^       1  .  .      .  .1  The  Queen 

tried  at  the  assizes  for  the  county  have  also  been  paid  out  v. 

of  the  county  fund.  Boucher. 

Several  county  rates  have  been  made  and  levied  for  the 
county  of  Warwick  since  the  granting  to  the  said  borough 
of  the  separate  court  of  quarter  sessions  of  the  peace,  but 
the  parish  of  Birmingham  has  never  been  included  in  or 
assessed  to  any  such  county  rate  made  since  the  said  grant 
until  the  making  of  the  said  rate  or  assessment  on  the  19th 
day  of  October,  1841. 

In  the  month  of  June,  18d9»  the  town  council  of  the  borough 
made  a  borough  rate  for  the  said  borough  in  the  nature  of  a 
county  rate,  in  and  to  which  the  said  parish  of  Birmingham 
was  assessed  by  the  council  at  the  sum  of  8734/.  19$*  Sd., 
but  the  overseers  of  the  poor  of  the  said  parish,  being 
advised  that  it  was  very  doubtful  whether  the  council  had  a 
right  to  make  that  rate,  refused  to  pay  the  sum  assessed 
on  the  said  parish.  In  the  month  of  February,  1841,  the 
town  council  made  another  borough  rate  in  the  nature  of  a 
county  rate,  in  and  to  which  the  said  parish  of  Birmingham 
was  assessed  at  the  sum  of  5l6l/.  lOs.  6d.,  and  the  over- 
seers of  the  poor  of  the  said  parish  had  in  fact  a  con- 
siderable part  of  that  assessment,  and  were  in  the  course 
of  paying  the  residue  thereof  at  the  time  of  the  making 
the  said  county  rate  on  the  19th  October,  1841. 

On  the  12th  October,  in  the  same  year,  the  council  of 
the  borough  made  a  third  borough  rate  in  the  nature  of  a 
county  rate,  in  and  to  which  the  said  parish  of  Birming- 
ham was  assessed  at  the  sum  of  4479/*  65.  7d,,  and  the 
said  last  mentioned  assessment,  at  the  time  of  the  issuing 
of  the  writ  of  certiorari  before  mentioned,  was  in  regular 
course  of  payment  by  the  said  overseers. 

The  whole  of  the  parish  of  Birmingham  is  situate  with- 
in the  limits  of  the  borough  of  Birmingham  as  settled  and 
described  by  the  said  act,  passed  in  the  third  year  of  the 
reign  of  his  late  majesty  King  William  the  Fourth,  and 
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within  the  district  comprised  in  the  said  charter,  bearing 
date  the  Slst  October,  1838. 

On  behalf  of  the  prosecutors  of  the  said  writ  of  cer- 
tiorari it  is  contended,  that  in  consequence  of  such  grant 
of  a  separate  court  of  quarter  sessions  of  the  peace  to  the 
said  borough,  and  of  a  copy  of  such  grant  having  been  so 
as  aforesaid  sent  to  the  clerk  of  the  peace  of  the  said 
county,  the  county  justices  had  no  authority  to  assess  the 
messuages,  lands,  tenements^  or  hereditaments  situate  in 
the  parish  of  Birmingham  to  the  said  county  rate,  so  as 
aforesaid  made  on  the  19th  day  of  October,  1841,  as  afore- 
said. 

The  county  justices,  on  the  other  hand,  insist  that  as 
there  was  not  at  the  time  of  the  making  the  said  grant,  uor 
at  any  time  since  hath  been,  any  gaol  within  the  borough 
of  Birmingham,  and  as  the  whole  expense  of  maintaining 
offenders  committed  for  trial  at  such  separate  court  of 
quarter  sessions  for  offences  within  the  borough  hath  in 
consequence  thereof  fallen  on  and  been  defrayed  out  of 
the  general  county  rates  of  the  said  county,  and  as  the 
treasurer  of  the  said  county  hath  never  received  any  sum 
in  aid  or  on  account  of  the  county  rate  from  the  council  or 
treasurer  of  the  said  borough,  and  as  in  consequence  of 
there  being  no  gaol  within  the  said  borough  no  contract 
could,  as  they  allege,  be  entered  into  with  the  county  jus- 
tices for  the  maintenance  of  the  borough  prisoners  in  the 
county  gaol  and  house  of  correction,  and  the  above  expense 
is  not  therefore,  as  they  allege,  legally  recoverable  from  the 
said  borough,  the  county  justices  had  authority  to  include 
the  borough  of  Birmingham  in  the  assessment  to  the  said 
county  rate  so  made  on  the  19th  October,  1841.  It  is 
moreover  contended,  in  support  of  the  said  rate,  that  the 
said  grant  of  a  separate  court  of  quarter  sessions  of  the 
peace  of  the  said  borough  of  Birmingham  is  void  on  two 
grounds. 

First. — That  her  majesty  was  deceived  by  the  petition 
before  mentioned,  and  induced  to  make  the  said  grant  by 
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the  untrue  allegations  contained  in  the  said  petition,  that        I84e. 
there  was  then  a  commodious  gaol  in  the  said  borough,    ^   ^ 
whereas  in  truth  there  was  not  at  the  time  of  the  said  v. 

petition,  or  of  the  said  grant  being  made,  nor  at  any  time        ^'^c^^^* 
since  bath  there  been,  any  gaol  whatever  within  the  said 
borough. 

Secondly. — ^That  the  said  charter  of  incorporation  of  the 
said  borough,  bearing  date  the  Slst  day  of  October,  a.  d. 
1838,  was  for  the  reasons  hereinafter  stated  void ;  or,  if 
not  void|  still  that  the  same  did  not,  nor  could  legally  vest 
in  the  town  council  of  the  said  borough  the  right  of  order- 
ing a  borough  rate  in  the  nature  of  a  county  rate  to  be 
made  within  and  for  the  said  borough,  nor  was  it  under 
such  circumstances  competent  to  her  majesty  to  grant  unto 
the  said  borough,  (so  incorporated  by  such  charter,)  that  a 
separate  court  of  quarter  sessions  of  the  peace  should  be 
holden  in  and  for  such  borough  according  to  the  provisions 
of  the  said  act,  5  &  6  Will.  4,  c.  76. 

A  copy  of  the  charter  of  incorporation  accompanies  this 
case.  Several  objections  have  been  raised  to  its  validity  as 
a  charter  to  take  effect  under  the  last  mentioned  act,  and  it 
is  thought  convenient  to  state  shortly  the  substance  of 
some  of  the  principal  of  those  objections. 

First. — ^That  the  charter  was  not  granted  (and  it  is 
agreed  to  be  admitted  on  the  argument  on  this  case  that  it 
was  not  in  fact  granted)  on  the  petition  of  the  whole  or  of 
the  majority  either  in  number  or  property  of  the  inhabi- 
tants householders,  or  of  the  whole  or  of  a  majority  either 
in  number  or  property  of  the  male  inhabitant  householders 
of  the  town  of  Birmingham. 

Secondly. — ^That  the  charter  varies  from  the  provisions 
of  the  act  of  parliament  in  regard  to  the  persons  by  whom 
it  directs  divers  important  acts  to  be  performed ;  for  in- 
stance, in  directing  the  burgess  list  to  be  prepared  by  Wil* 
Ham  Sckolefleld,  Esq.  instead  of  by  the  overseers  of  the  poor, 
and  in  directing  the  same  list  to  be  revised  by  Horatio 
Waddington,  Esq.  instead  of  by  the  mayor  and  assessors, 

VOL.  II. — o.  D.  3d 
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and  in  directing  the  lists  of  claimants  and  of  the  persons 
objected  to  to  be  made  out  by  the  said  tVilliam  Scholefield, 
Esq.  instead  of  by  the  town  clerk. 

Thirdly. — That  the  charter  contains  no  provisions  for 
dividing  the  borough  into  wards,  or  for  determining  or  set- 
ting out  the  extent  and  boundary  of  such  wards,  or  what 
portions  of  such  borough  should  be  included  therein  re- 
spectively, in  the  manner  directed  by  the  d9th  sect,  of  the 
said  act  for  the  regulation  of  mMnicipal  corporations  in 
England  and  Wales^  neither  was  any  barrister  appointed  for 
the  purpose  aforesaid ;  but  the  borough  is  by  the  said 
charter  itself  divided,  or  purports  to  be  divided,  into 
several  wards  therein  specified,  and  the  extent,  limits,  and 
boundary  of  such  wards,  and  what  portions  of  such  bo- 
rough were  to  be  included  therein,  are  by  the  said  charter 
itself  determined  and  settled,  or  purport  to  be  determined 
and  settled. 

Fourthly. — ^That  the  charter  varies  from  the  provisions 
of  the  act  of  parliament  as  to  the  time  when  several  im- 
portant acts  are  to  be  performed,  for  instance,  as  to  the 
time  when  the  burgess  lists  are  to  be  prepared  and  affixed 
for  public  inspection,  and  as  to  when  claims  to  vote  and 
notices  of  objections  are  to  be  sent  in,  and  as  to  when  the 
lists  of  claimants  and  of  persons  objected  to  are  to  be 
affixed  to  the  town  hall,  and  as  to  when  the  burgess  lists 
are  to  be  revised,  and  as  to  when  the  mayor,  aldermen,  and 
councillors,  are  respectively  to  be  elected. 

Under  all  these  circumstances,  the  question  for  the 
opinion  of  the  Court  is,  whether  the  justices  of  the  peace 
of  the  county  of  Warwick  had  authority  lo  assess  mes- 
suages, lands,  tenements,  and  hereditaments  situate  within 
the  borough  of  Birmingham,  to  the  said  general  county 
rate  or  assessment  so  made  by  order  of  the  said  justices  at 
the  said  court  of  general  quarter  sessions  of  the  peace 
holden  at  Warwick  in  and  for  the  said  county,  on  the  19th 
October,  1841.  If  the  Court  shall  be  of  opinion  that  the 
justices  of  the  peace  of  the  said  county  had  such  authority. 
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then  the  orders  of  the  said  justices  and  the  said  general        1842. 

county  rate  or  assessment  so  made  as  aforesaid  are  to  be    J^^'^lT^ 

.   .  .     ,  The  Qu  EEw 

affirmed.     If  the  Court  shall  be  of  opinion  that  the  said  jus-  v. 

tices  of  the  peace  had  not  such  authority^  then  so  much  of     Boucher. 

the  said  rate  or  assessment  as  purports  to  assess  the  parish 

of  Birmingham  at  the  sum  of  1599/*  Os.  Sd>,  and  of  the 

order  directing  the  same  to  be  made,  and  so  much  of  the 

said  order  of  the  said  justices  to  the  high  constable  of  the 

hundred  of  Hemlingford  as  commands  him  to  collect  and 

receive  the  said  last  mentioned  sum  from  the  overseers  of 

the  said  parish,  are  to  be  quashed. 

Whattley  against  the  order  of  sessions.  The  1 12th  sec- 
tion of  the  Municipal  Corporation  Act  (5  &  6  WilL  4,  c. 
76,)  exempts  boroughs  from  the  county  rate  after  the  grant 
of  a  separate  court  of  quarter  sessions  has  been  duly  noti- 
fied to  the  clerk  of  the  peace  of  the  county.  But  to  avoid 
the  effect  of  that  enactment  it  is  here  contended  : — first, 
that  the  borough  was  not  duly  and  validly  incorporated ; 
and,  secondly,  that  if  it  be,  still  there  has  been  no  valid 
grant  of  quartet  sessions  to  the  borough. 

1.  As  to  the  first  ground,  all  the  objections  raised  in  this 
case  to  the  charter  of  incorporation  are  disposed  of  by  the 
decision  of  the  Court  of  Exchequer  Chamber  in  Rutttr  v. 
Chapman  (a).  2.  The  second  ground  is,  that  the  grant  of 
separate  sessions  is  not  valid,  because  it  is  said  the  conditions 
were  not  complied  with,  which,  it  is  urged,  are  precedent 
to  the  power  of  the  crown  to  make  the  grant.  But,  even 
if  this  be  so,  this  Court  will  not  in  this  mode  determine 
the  validity  of  the  grant,  but  leave  the  parties  disputing  to 
their  remedy  by  scire  facias:  Vin.  Abr,  Prerogative  (O.b); 
Id.  (S.  b);  Rex  et  Reg.  v.  Kemp{b);  Keilway,  196b;  4 
Inst.  88;  2  Roll.  Abr.  Prerogative  le  Roy,  S.;  9  Co.  9^  b; 
Dyer,  198,  a,  b ;  Sir  R.  Chester^s  case,  Dyer,2\l  a ;  Com. 
Dig.  (Officer,  K.  11,  12);  Rex  v.  Sir  Oliver  Butler  (c). 

(a)  8  M.  &  W.  1.  (c)  3  Lev.  930;  S.  C.  2  Ventr.  344. 

(6)  19  Mod.  77. 

S  d2 


The  Queen 
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184$.  The  instance  of  patents  for  inventions,  which  it  is  trulj  said 
are  dailj  impeached  in  a  collateral  proceeding,  is  in  favour 
of  the  argument,  because  the  grant  always  contains  a  pro- 
fioucHEB.  y|gQ  Qf  defeasance,  if  the  legal  conditions  have  not  been 
complied  with.  If  it  were  not  for  that  proviso,  the  ordi* 
narj  rule  would  apply,  that  a  grant  from  the  crown  cannot 
be  repealed  but  by  matter  of  record. 

Mellor  contri.  Whether  this  charter  and  this  grant  of 
quarter  sessions  be  good  at  common  law,  or  not,  is  immate- 
rial, because  it  must  be  shewn,  in  order  to  relieve  the  bo- 
rough of  Birmingham  from  contribution  to  the  county 
rate,  that  they  are  good  under  the  powers  conferred  on  the 
crown  by  the  Municipal  Corporation  Act.  The  onus  is  on 
the  other  side  to  shew  exemptions  from  the  general  law. 

The  validity  of  the  grant  of  quarter  sessions  may  be 
questioned  in  this  mode.  The  justices  and  inhabitants  of 
the  county  of  Warwick  are  interested,  and  their  interests 
and  rights  must  be  judicially  determined,  though  to  deter- 
mine them  it  may  be  necessary  incidentally  to  examine  the 
validity  of  an  act  of  the  crown  :  Cam.  Dig.  F.  !•  It  was 
conceded  in  Rutter  v.  Chapman  that  a  scire  facias  was  not 
the  only  mode  of  discussing  the  validity  of  the  charter. 
[Patlesan  J.  In  Reg,  v.  Taylor  {a)  this  Court  refused  to 
grant  a  quo  warranto  against  an  officer  of  a  corporation 
where  the  object  of  the  proceeding  was  to  try  the  validity 
of  the  charter  of  incorporation.  Reg.  v.  Davies{b)  was 
earlier  than  that  case,  but  there  the  objection  was  not  taken.] 
In  this  case  the  rights  of  private  parties  are  involved,  and 
statutes  affecting  them  must  be  looked  upon  as  deeds,  or 
instruments  of  a  solemn  nature  inter  partes,  and  as  such 
receive  a  judicial  construction.  The  grant  here  in  question 
is  not  one  within  the  admitted  common  law  prerogative  of 
the  crown,  but  one  depending  upon  a  power  conferred  by 
a  statute,  the  terms  and  conditions  attached  to  which  it  must 
be  ^hewn  have  been  complied  with. 

(«)  11  A.  &  £.  949 ;  &  C.  3  P.  &  D.  653.         (6)  Not  reported. 
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This  case  is  different  from  RuUer  v.  Chapman,  inasmuch         1849. 

as  it  is  here  expressly  found  that  the  charter  was  not  granted    „y^^^C^^ 

.  .         ^   ^ .  Th6  Queen 

upon  a  petition  of  a  majority,  either  m  number  or  property  i,. 

of  the  inhabiUnt  householders.  [Patteson  3.  You  can-  Boucher. 
not  succeed  in  your  argument,  unless  you  can  convince  us 
that  the  petition  must  proceed  from  an  actual  majority.]  If 
the  petition  had  proceeded  from  a  majority  or  meeting  of 
inhabitants  householders  duly  convened,  that  might  have 
been  taken  as  the  expression  of  the  opinion  of  the  majority 
of  all,  but  it  does  not  appear  that  this  was  so*  [Patteson  J. 
It  does  not  appear  that  it  was  not.] 

He  then  contended  that  the  non-existence  of  a  gaol  at 
the  time  of  the  grant  of  a  separate  court  of  quarter  ses- 
sions was  fatal  to  the  validity  of  the  grant.  He  cited  the 
case  of  Reg.  v.  The  Justices  of'  Lancashire  (6),  which  the 
Court  observed  depended  on  the  construction  to  be  given 
to  the  Stat.  5  Oeo.  4,  c.  85. 

Whateky  replied. 

Cur.  adv.  vuU. 

Lord  Dbnman  C.  J.  delivered  the  judgment  of  the 
Court. — ^The  question  for  the  opinion  of  the  Court  in  this 
case  is,  ''  whether  the  justices  of  the  peace  of  the  county 
of  Warwick  had  authority  to  assess  messuages,  lands,  tene- 
ments, and  hereditaments,  situate  within  the  borough  of 
Birmingham,  to  the  general  county  rate."  And  that  ques- 
tion must  depend  on  this,  whether  the  borough  of  Bir- 
mingham has  been  in  due  form  of  law  incorporated  by  a 
charter  of  her  majesty,  granted  to  the  inhabitants  of  the  said 
borough  in  the  second  year  of  her  reign,  and,  moreover, 
whether  the  charter  of  the  Queen,  of  May  3d,  1839,  grant- 
ing to  the  borough  a  separate  court  of  quarter  sessions,  be 
valid. 

Prim&  facie  the  town  of  Birmingham  having  been  (before 
the  said  charter)  situate  within  and   parcel  of  the   said 

(h)  3  P.  &  D.  86. 
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1849.        county  of  Warwick,  is  liable  to  be  assessed  to  the  said 

l^^*^^      county  rate,  except  the  exemption  above  mentioned  be  satis- 

V.  factorily  established.     And  that  depends  upon  the  legality 

Boucher,     ^f  ^i^^  ^^^^  i^^^  mentioned  charter ;  because,  if  that  be  legal, 

the  borough  of  Birmingham,  by  virtue  thereof,  becomes 

exempt  from  the  contribution  to  a  county  rate. 

Several  objections  to  the  validity  of  the  said  first  men- 
tioned charter  vrere  pointed  out  in  the  statement  of  the 
case  for  our  opinion,  for  the  purpose  of  shewing  that  there 
existed  no  legal  borough,  to  which  the  grant  of  a  separate 
court  of  quarter  sessions  could  be  made.  The  learned 
counsel,  however,  who  argued  in  support  of  the  order  of 
sessions,  abandoned  all  except  two,  as  having  been  disposed 
of  by  the  decision  in  the  case  of  Butter  ▼•  CAapman. 

As  to  one  of  those  objections  to  the  first  mentioned 
charter,  however,  it  was  contended,  that  the  present  case 
is  distinguishable  from  that  referred  to  in  this  respect,  that, 
whereas  in  that  case  it  only  appeared  tii^ereR<ta//v>  it  is  here 
directly  stated  that  the  charter  was  granted  upon  the  peti- 
tion of  a  less  number  than  the  majority  of  the  inhabitant 
householders.  We  are  all  of  opinion,  however,  that  the 
view  taken  of  this  subject  in  the  case  of  RuUer  v.  Chap- 
man is  applicable  also  to  this  case,  and  disposes  of  the  ob- 
jection. 

The  other  objection,  which  is  to  the  latter  charter,  is  at- 
tended with  much  more  difficulty,  and  if  we  had  thought  that 
it  came  before  us  directly  for  decision,  we  should  certainly 
have  taken  further  time  for  consideration.  This  objection 
depends  upon  the  103d  sect,  of  the  act  in  question ;  it  is 
required  that  ''  the  state  of  the  gaol"  in  the  borough  peti- 
tioning for  a  charter  shall  be  set  forth  in  the  petition. 
From  this  it  is  inferred,  (and  we  think  that  there  is  great 
weight  in  the  argument,)  that  there  must,  in  fact,  be  a  gaol 
in  existence  at  the  time  of  so  petitioning  the  Queen,  and 
that  none  such  did  exist  at  that  time  or  any  time  since 
in  the  borough  of  Birmingham ;  that  if  such  fact  did  not 
exist,  the  Queen  was  deceived  in  her  grant,  and  that  such 
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defect  would   be  a  ground  for  invalidating  it  altogether.         1842. 

But  a  doubt  has  arisen  whether,  in  the  present  state  of  the    .J'^^T^'^ 

.  .  The  QuBEv 

case,  this  important  question  be  really  raised.  v. 

The  borough  of  Birmingham  as  duly  incorporated  does  Bouchee, 
exist  in /act.  The  same  observation  applies  as  to  the 
second  charter  of  the  Queen,  and  the  holding  of  courts  of 
quarter  sessions  thereunder.  The  validity  of  the  first 
charter  and  of  the  incorporation  by  virtue  of  it,  and  the 
legality  of  the  court  of  quarter  sessions  under  the  second 
charter  is  incidentally  (and  so  only)  impeached.  No  per- 
son connected  with  the  borough  itself  complains  of  that 
incorporation,  or  of  the  holding  of  the  court  of  quarter 
sessions  being  illegal.  The  illegality  of  the  charters  is  for  the 
purpose  of  assessing  the  borough  assumed,  whereas  another 
and  more  formal  method  of  questioning  their  legality  is 
open.  It  is  competent  by  the  writ  of  sci.  fa.  directly  to 
ascertain  whether  the  grant  of  the  Queen  of  a  separate 
court  of  quarter  sessions  be  invalid  or  not.  And,  in  the 
absence  of  such  proceeding,  we  think  that  we  are  not  called 
upon  to  pronounce  any  opinion  upon  the  effect  of  this  ob- 
jection, but  that  the  state  of  things  as  we  find  t/iem  must  be 
sustained,  and  the  order  of  sessions,  for  that  reason  only, 
cannot  be  supported.  We  are  strongly  impressed  with  the 
inconvenience  of  deciding  upon  a  case  of  so  much  import- 
ance in  this  form  of  proceeding.  Whereas  by  another  (to 
which  we  have  already  referred,)  the  question  may  be  raised 
in  such  a  manner  as  not  only  to  challenge  those  immedi- 
ately interested  in  the  continuance  of  the  charter  to  main- 
tain its  validity,  but  the  decision,  whatever  it  may  be, 
will  be  directly  given  on  the  point,  and  subject  to  further 
consideration  and  review. 

G.  Rate  on  the  borough  quashed. 
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Saturday^ 
June  95th. 

The  5  &6 
iri7/.4,c.74, 
8. 1,  which 
enacts  that  no 
proceeding 
shall  be  bad 
in  his  Majes- 
ty's Courts 
"  for  or  in  re- 
spect of  any 
tithes"  under 
the  yearly 
value  of  lOLj 
but  that  all 
compliunts 
toucning  the 
same  shall  be 
summarily  de- 
termined by 
justices,  under 
the  provisions 
of  former  sta- 
tutes, unless 
the  title  is  in 
question,  takes 
away  the  right 
of  action  to 
recover  treble 
value  for  not 
setting  out 
tithes  of  such 
yearly  value, 
under  9  &  3 
£/dw»  6f  c«  13, 
s.l. 


Peyton,  Clerk,  v.  Watson. 

Debt  to  recover  a  penalty  for  not  setting  out  tithes  of 
''  corn,  grain,  wheat  and  hay."  The  declaration  claimed 
90/.,  being  the  treble  value  of  the  said  tenth  part  of  the 
corn,  &c.  not  set  out. 

Plea :  nil  debet  (by  statute)  and  issue  thereon. 

The  cause  was  tried  before  Alderson  B.  at  the  Cambridge 
summer  assizes,  1841.  The  defendant  had  occupied  the 
land  from  which  the  tithe  was  claimed  from  1834  to  1839* 
without  setting  out  tithes.  It  appeared  that  the  yearly 
amount  of  the  tithe  claimed  was  under  10/.  It  was  there- 
upon objected  that  the  statute  5  &  6  WilL  4,  c.  74,  had 
taken  away  the  right  of  action,  and  that  the  plaintiff  should 
have  proceeded  summarily  before  two  justices,  under  the 
provisions  of  the  53  Geo*  3,  c.  127.  The  learned  judge 
was  of  opinion  that,  as  this  was  not  an  action  for  the  reco- 
very of  tithes,  but  an  action  under  2  &  3  Edw.  (i,  c.  13,  to 
recover  a  penalty  for  not  setting  out  tithe,  the  5  &  6  WilL 
4f  c.  74,  did  not  apply,  and  directed  a  verdict  for  the  plain- 
tiff, but  gave  the  defendant  leave  to  move  to  enter  a  non- 
suit or  a  verdict  for  the  defendant. 

JBiggs  Andretos/in  the  Michaelmas  term  following^  having 
obtained  a  rule  accordingly, 

Byles  now  shewed  cause.    The  new  Tithe  Act(<i)  does 


(a)  The  statute  5  &  6  WUL  4, 
c.  74,  s.  1,  after  reciting  7  &  8  Will. 
3,  c.  6,  and  53  Geo.  3,  c.  127,  en- 
acts, **  that  from  and  after  the 
passing  of  this  act,  no  suit  or  other 
proceeding  shall  be  had  or  insti- 
tuted in  any  of  his  Majesty's  Courts 
in  England,  now  having  cognizance 
of  such  matter,ybr  or  in  retpect  of 
any  tithes,  oblations  or  composi- 
tions withheld,  of  or  under  the 
yearly  value  of  \0L  (save  and  ex- 
cept in  the  cases  provided  for  in 
the  two  first-recited  acts),  but  that 


all  complaints  touching  the  same 
shall,  except  in  the  case  of  Qua- 
kers, be  heard  and  determined 
only  under  the  powers  and  provi- 
sions contained  in  the  said  two 
first-recited  acts  of  parliament,  in 
such  and  the  same  manner  as  if 
the  same  were  herein  set  forth  and 
re-enacted."  At  the  end  of  the 
section  is  a  proviso,  "  Provided 
always,  that  nothing  hereinbefore 
contained  shall  extend  to  any  case 
in  which  the  actual  title  to  any 
tithe,  oblation,  composition,  mo- 
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not  deprive  the  plaintiff  of  his  right  of  action  for  penalties. 
The  statute  applies  only  to  actions  and  suits  to  recover  tithes. 

Biggs  Andrews  contrd  was  not  heard. 

Lord  Denman  C.  J. — If  the  learned  judge  who  tried 
this  case  had  expressed  any  strong  opinion  on  the  point,  we 
should  have  desired  to  hear  it  discussed  more  fully.  The 
statute  does  not  apply  in  terms,  certainly,  to  an  action  for 
penalties ;  but  the  prohibition  against  proceeding  in  the 
superior  Courts  ''  for  or  in  respect  of  any  tithes"  is  suffi- 
cient to  include  an  action  to  recover  penalties  for  not  setting 
out  tithes.    We  think  it  clear  that  the  right  of  action  is  gone. 

Williams  and  Colebidoe  Js.  concurred. 


Rule  absolute. 

dos,  due  or  demand,  or  the  rate  of  or  demaody  shall  be  bonii  fide  in 

SDch  composition  or  modns,  or  the  question,  nor  to  any  case  in  which 

actual  liability  or  exemption  of  the  any  suit  or  other  proceeding  shall 

property  to  or  from  anj  such  tithe,  have  been  actually  instituted  be- 

obUtion,  oompoeition,  modus,  due  fore  the  passing  of  thu  act." 

D. 


Daniels  v.  GoMPERTz(a). 

JlLATT,  in  Easter  term  last,  had  obtained  a  rule,  calling  Before  eieco- 

upon  the  defendant  to  shew  cause  why  an  attachment  should  ^on  of  a  ca. 

.  •         ■  •       i.  i.  mt      9>^-  against 

not  issue  against  him  for  a  contempt  of  process.     The  defendant,  and 

charge  was,  that  the  defendant  had  improperly  ruled  the  *>*fo™  apj 

f  .....     satisfaction  or 

sheriff  to  return  a  writ  of  alias  ca.  sa.  against  him  m  this  compromise  of 

action,  in  order  to  elude  its  execution.  daim  the  di 

A  writ  of  ca.  sa.  for  debt  and  costs  in  this  action  had  fendant  ruled 

been  returned  non  est  inventus  on  the  28th  January  last,  ^tum  the  writ 

The  alias  ca.  sa.  was  then  issued,  which  the  plaintiff  found   ,  Admitted 

'^  that  the  de- 

(a)  Decided  during  term  (June  S).  fendant  had 

no  right  to 
rule  the  sheriff  under  these  circumstances. 
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bad  also  been  returned  non  est  inventus  on  tbe  9tb  April 
last.  The  defendant  had  ruled  the  sheriff  to  return  this  writ 
Tbe  debt  and  costs  bad  not  been  satisfiedi  nor  had  there 
been  any  settlement  of  the  plaintiff's  claim. 

The  defendant  made  an  affidavit  in  answer,  stating  that 
he  ruled  the  sheriff  under  the  impression  that  he  had  a  right 
to  do  so,  and  that  be  derived  this  impression  from  the 
general  words  of  the  marginal  note  and  of  the  judgment  in 
France  v.  Clarh(m(fl).  The  marginal  note  to  that  case  is, 
''  The  defendant  as  well  as  tbe  plaintiff  may  rule  the  sheriff 
to  return  the  writ/'  and  the  report  of  the  learned  judge's 
judgment  commences,  '*  I  do  not  see  why  the  defendant 
shonld  not  be  at  liberty  to  rule  tbe  sheriff  to  return  tbe  writ 
as  well  as  tbe  plaintiff  (6)." 


Erie  and  Kelly^  on  shewing  cause,  admitted  tbe  defend- 
ant's conduct  to  be  irregular,  but  contended  that  there  was 
probable  ground  for  his  mistake,  and  referred  to  Watson  on 
Sheriff,  p.  64,  and  Airchb.  Pr.  410,  (7th  ed.)  where  it  was 
stated  in  general  terms,  without  explanation,  that  the  sheriff 
might  be  ruled  to  return  the  writ  either  by  the  plaintiff  or 
the  defendant. 

Plati  and  Atkinson  contr^. 

Lord  Denman  C.  J. — I  do  not  know  where  we  should 
stop,  if  we  were  to  punish  for  contempt  under  the  circum- 
stances of  the  present  case. 


Pattbson,  Williams  and  Colebidob  Js.  concurred. 


(a)  8  Dowl.  P.  C.  539. 

(b)  It  will  be  seen,  on  reference 
to  that  case,  that  the  writ  had  been 
executed.  The  defeodiiDti  on  his 
arrest,  deposited  the  amount  of  the 
debt  with  the  sheriff|  and  also  10/. 

D. 


Rule  discharged. 

for  costs,  and  yet  the  sberifif  had 
neither  returned  the  writ  nor  paid 
the  money  into  Court.  He  autho- 
rity of  that  case  therefore  is  not 
impugned  by  the  present.  See  also 
Edmunds  v.  Watson,  7  Taunt.  5. 
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1849. 
Carr  9.  Foster  and  others.  Fridmt^ 

g^  June  94<A. 

iyASE  for  disturbance  of  comnioii  of  pasture.     The  de»  where  a  right 

claration  steted  that  at  the  time  when  &c.  the  plaintiff  was  of  commou 

^  had  been  ex- 

possessed  of  a  messuage  and  land  with  the  appurtenances,  ercised  bj  the 

and  by  reason  thereof  was  entitled  to  common  of  pasture  |^Jl^"for  more 

for  his  commonable  cattle  levant  and  couchant  every  year  than  thirty 

and  at  all  times  of  the  year  as  to  the  said  messoage  and  a^on^  ei^pt 

hmd  Sec.  appertaining.  f*""  a^o««  J^o 

T*i  -    "».T  •#  years  in  the 

Pleas :— 1 .  Not  guilty.  middle  of  the 

%.  A  traverse  of  the  plaintiff's  possessioo  of  the  famd,  [J^^^^Y^^*" 
with  the  appurtenances  &c.  was  io  pos- 

S.  That  the  plaintiff  ought  not  by  reason  of  the  posses-  ^^^^^ 
sion  of  the  messuage  and  land  of  right  to  have  had,  nor  still  monable  cat- 
of  right  ought  he  to  have,  common  of  pasture  for  all  his  *He1d^  that 
commonable  cattle  Sec.  as  alleged  in  the  declaration.  '°c^  non-oser 

Kepiications  joimng  issue  thereon.  "interruption" 

The  case  was  tried  before  Lord  DenmanC.i.  at  the  '^^V'^^l^ 

WtlL  4,  c.  71, 

Yorkshire  summer  assizes,  1841.    The  plaintiff,  who  was  andtbatitwas 
tenant  of  a  farm,  proved  an  exercise  of  the  right  by  former  ^"the  jurr^o 

tenants  comoMncing  more  than  thirty  years  before  action  mjt  whether 
.  1         mi  I  i*        .  the  right  had 

brought    There  vras  then  a  cesser  for  about  two  years,  been  substan- 

1821  and  1822,  daring  which  time  the  landlord  himself  waa  ^^f^^^^^^^f^^ 

in  possession,  who  had  no  commonable  catde.    The  user  period  of 

was  afterwards  resumed  by  the  tenants  and  continued  down  ^^^^  ^^^ 

to  the  time  of  bringing  the  action. 

For  the  defendants  it  was  objected  that  there  was  a  gap 
in  the  title,  and  that  the  right  had  not  been  enjoyed  for  the 
fill!  period  of  thirty  years,  within  the  2  8c  3  WilL  4,  c.  71* 
His  lordship  left  it  to  the  jury  to  say  whether  the  right  had 
been  substantially  enjoyed  for  the  period  of  thirty  years. 

Verdict  for  the  plaintiff,  with  leave  to  move  to  enter  the 
verdict  for  the  defendant. 

Cresswell  in  the  Michaelmas  term  following  moved  ac- 
cordingly, and  also  for  a  new  trial. 
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184S.  Dundas  and   Wortley  shewed  cause.     The  claim  was 

'''^^^'''*^       made  out  at  common  law.     On  the  trial  the  plaintiff  cer- 
o.  tainly  rested  his  case  on  the  statute ;  but,  even  if  he  is  to 

Foster.  i^^  \^^^  ^^  ^|,j,^  ^1^^^^  ^3,  abundant  evidence  to  support  the 
findbg  of  the  jury,  and  the  question  was  correctly  left  to 
them.  By  the  I  st  sect,  of  stat.  2  &  3  Will  4,  c.  7 1 ,  a  right  of 
common,  after  enjoyment  for  thirty  years  without  interrupt 
tion,  is  not  to  be  defeated  by  shewing  only  that  the  enjoyment 
commenced  *'  at  any  time  prior  to  such  period  of  thirty 
years."  And  by  the  4th  sect,  no  act  shall  be  deemed  an 
interruption  ''  unless  the  same  shall  have  been  or  shall  be 
submitted  to  or  acquiesced  in  for  one  year  after  the  party 
interrupted  shall  have  had  or  shall  have  notice  thereof.'' 
It  is  clear  that  the  word  ''  interruption"  is  intended  to 
express  some  act  done  by  another  person  in  obstruction  of 
the  eujoyment,  and  that  the  word  does  not  contemplate 
the  mere  intermission  of  the  enjoyment  by  the  party  claim- 
ing :  Bailey  v.  Appleyard  {a) ;  Flight  v.  Thomas  (6).  Unless 
it  is  necessary  to  shew  an  enjoyment  for  every  hour  during 
the  thirty  years,  it  must  be  a  question  for  the  jury  whether 
there  has  been  substantially  the  full  period  of  enjoyment. 
A  right  of  common  in  its  nature  is  exercisable  only  at 
certain  seasons  of  the  year,  and  when  the  claimant  happens 
to  have  commonable  cattle.  The  non-user  in  the  present 
case  occurred  at  the  time  when  the  landlord,  who  had  no 
commonable  cattle,  was  in  possession  of  the  farm.  The 
defendants  will  rely  on  the  6th  sect.,  which  provides,  "  that 
no  presumption  shall  be  allowed  or  made  in  support  of  any 
claim,  upon  proof  of  the  exercise  or  enjoyment  of  the  right 
or  matter  claimed  for  any  less  period  of  time  or  number  of 
years  than  for  such  period  or  number  of  years  mentioned 
in  this  act  as  may  be  applicable  to  the  case  and  the  nature 
of  the  claim."  Under  this  provision  it  may  be  requisite 
that  there  should  be  an  actual  beginning  of  the  enjoyment 
as  far  back  as  thirty  years  before  the  action,  and  the  want 

(a)  8  A.  E.  778;  5.  C.  8  P.  &  (b)  11  A.  &  E.  688;  5,  C.  3  P. 

D.  1.  &  D.  44«. 
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of  a  proper  beginning  to  the  period  was  fatal  to  the  claim  in  1849. 
Bailey  v.  Appkyard{a).  On  the  other  hand,  in  Parker  v. 
MUchelUp)  there  was  no  proof  of  enjoyment  during  the 
latter  part  of  the  statutory  period,  viz.  for  four  years  before 
the  action.  There  the  claim  was  to  a  way  under  the  second 
section.  That  section  supports  the  claimant,  after  twenty 
years  enjoyment  of  the  ''  way,**  whereas  the  first  section 
supports  the  claimant  after  enjoyment  of  the  ''  right"  for 
the  requisite  period,  as  if  unintermitted  actual  user  were  not 
contemplated.  In  Payne  v.  Shedden  (c),  a  plea  of  twenty 
years'  user  of  a  right  of  way  was  held  not  to  be  defeated  by 
a  temporary  non*user  under  an  agreement. 

Wat$on  and  H.  Hill  contri.  The  statute  requires  the 
enjoyment  to  be  for  the  full  period  specified,  and  no 
part  of  the  period  is  to  be  founded  on  presumption.  It 
cannot  matter,  therefore,  whether  the  non-user  has  been  at 
the  beginning,  the  middle,  or  the  end  of  the  period.  Parker 
▼.  Mitchell{b)  therefore  is  in  point.  [Paitestm  J.  That 
case  turned  upon  the  4th  section,  which  says  that  the  period 
is  to  be  the  period  next  before  some  suit.  There  was  no 
user  for  the  last  four  years,  so  that  the  claimant  could  not 
begin  with  the  action  and  trace  the  period  back.  In  Payne 
▼•  Shedden  (c)  my  notion  was  that,  where  a  person  gives  me 
something  in  consideration  of  my  not  using  my  old  right,  I 
may  be  said  to  enjoy  the  right  during  the  time  that  I  enjoy 
the  consideration.  Hall  v.  SwiJ)  (d)  seems  to  be  at  variance 
with  Bailey  v.  Appleyard  (a)  ].  In  Wright  v.  Wtlliami  (e) 
the  Court  of  Exchequer  thought  it  necessary  to  follow  the 
words  of  the  statute,  notwithstanding  the  many  absurdities 
which  were  pointed  out  as  consequent  upon  such  a  con- 
struction. The  statute  is  explicit,  that  the  period  of  enjoy- 
ment is  to  be  the  full  period,  and  that  there  is  to  be  no 
presumption  of  a  longer  period  from  proof  of  a  less.    The 

(fl)  8  A.  &  E.  778;  8.  C.  8  P.  (c)  1  M.  &  Rob.  382. 

&  D.  1.  (d)  4  Bing.  N.  C.  382. 

(b)  H  A.  &  E.  788;  S.  C.  SP.  (e)  1  M.  &  W.  77. 
&  D.  655. 
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1843.  ezpresskms  interruption  for  a  **  year/'  **  periods  of  years/' 
and  "number  of  years"  seem  to  indicate  that  a  non-user 
for  a  whole  year  will  invalidate  the  right. 

Lord  Denmam  C.  J. — I  think  the  period  of  thirty  years 
was  made  out.  There  must  be  some  interval  in  the  actual 
enjoyment  of  almost  every  right.  In  such  cases  I  think  it 
must  be  for  the  jury  to  say  whether  there  has  been  sub- 
stantially the  requisite  enjoyment*  It  is  contended  that 
intermission  for  so  long  a  time  as  a  year,  at  all  events^ 
will  vitiate  the  claim.  But  the  word  in  the  statute  is 
'' interruption**  and  not  ''intermission."  An  intermission 
may  be  explained.  The  object  of  the  6th  section  was  to 
encounter  the  old  practice  of  presuming  the  longer  period 
from  proof  of  the  shorter,  but  I  do  not  think  it  was  intended 
to  interfere  with  the  mode  oi  proof*  The  question  here  is, 
whether  there  was  not  proof  of  the  necessary  period ,  with- 
out reference  to  presumption.  Surely,  as  a  matter  of  proof, 
you  may  infer  from  the  enjoyment  both  before  and  after  the 
user,  that  the  right  was  enjoyed  throughout  the  full  period. 

Patteson  J. — I  think  iu  this  case  there  is  no  difficulty 
in  construing  the  act.  The  interruption  spoken  of  in  the 
1st  section  is  clearly  an  obstruction  by  other  persons, 
and  not  a  mere  intermission  by  the  claimant.  This  is 
clear  from  the  4th  section,  which  speaks  of  the  claimant 
**  acquiescing^  in  the  interruption.  The  case  of  the  de- 
fendants does  not  seem  to  be  put  so  much  upon  an  alleged 
interruption,  but  rather  upon  the  6th  section,  which  says 
that  no  presumption  shall  be  allowed  in  favour  of  a  claim 
upon  proof  of  enjoyment  for  a  less  period  than  the  act  has 
specified.  But  is  any  such  presumption  necessary  to 
support  the  claim  in  this  case  ?  The  4th  section  provides 
that  there  must  not  be  a  cesser  of  enjoyment  at  the  end  of 
the  period,  but  that  it  must  be  proved  ;  for  it  says,  that  the 
period  must  be  ''  next  before"  the  action,  and  the  6th  sec- 
tion seems  intended  to  provide  that  there  shall  be  no  pre- 
sumption as  to  the  commencement  of  the  period.    Formerly 
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you  presumed  antecedent  eojoyment ;  now  that  is  not  to  be 
done.  But  the  statute  says  nothing  as  to  intermediate  user, 
and  it  must  be  for  the  jury  to  say  whether  such  user  has 
been  had.  The  jury  must  be  satisfied  that  the  claimant 
enjoyed  his  right  when  he  chose.  It  is  said  that  if  a  cesser 
for  two  years  does  not  vitiate  the  claim,  neither  will  a  cesser 
for  seven  years.  I  am  not  prepared  to  deny  this.  A  man 
may  have  np  occasion  to  exercise  his  right  for  seven  years, 
is  he  therefore  to  lose  it?  The  cesser  for  so  long  a  period 
may  be  very  good  evidence,  unless  it  is  explained,  that  a  party 
had  not  the  right  claimed  and  knew  he  had  it  not,  but  that 
is  another  matter.  I  think  the  6th  section  applies  to  exclude 
the  presumption  of  antecedent  enjoyment  only. 


Williams  J. — I  am  of  the  same  opinion,  *'  Interrup- 
tion" means  **  obstruction,**  and  not  any  interval  of  time. 
It  means  some  overt  act  indicating  that  the  right  is  disputed. 
Before  the  statute,  it  was  very  usual  to  explain  non-user  of 
common  by  shewing  that,  at  the  time  of  such  non-user, 
the  claimant  had  no  commonable  cattle.  A  non-user  under 
these  circumstances  was  never  considered  fatal. 


2). 


Rule  discharged. 


Doe,  on  the  several  demises  of  Hakriet  Parsley  and  of 
Samuel  Parsley  and  Harriet  Parsley,  v.  Day. 


Saturday^ 
June  %bth. 


This  action  was  tried  before  Wightman  J.  at  the  Somer-  ^/  indentore 

.  of  mortgaged, 

setshire  spring  assizes.  The  plaintiff  claimed  under  Harriet  released  pre- 
mises to  the 
mortgagee  in  fee,  and  demised  to  him  certain  other  premises  for  years,  provided  that,  if 
A,  the  mortgagor  should  pay  the  mortgage  money  on  the  5th  October  next,  the  deed 
should  be  void ;  bat,  if  the  mortgagor  should  not  then  pay,  it  should  be  lawful  for  the 
mortgagee,  after  giving  one  month's  notice,  as  after  mentioned,  to  enter,  and,  whether 
in  or  out  of  possession,  to  lease,  and  sell.  Covenant  by  mortgagee  not  to  sell  or  lease 
until  be  had  given  one  month's  notice  demanding  payment  and  the  mortgagor  should 
have  made  de^ult. 

Held  that,  inasmuch  as  after  the  5ih  October,  the  time,  if  any,  during  which  the  mort- 
gor  was  to  hold,  was  uncertain,  and  there  was  no  affirmative  covenant  that  he  should 
lold  at  all,  this  was  a  covenant  only,  and  not  a  redemise  to  the  mortgagor,  and  that  on 
default  by  the  mortgagor  the  mortgagee  might,  after  that  day,  bring  ejectment  agunsc 
him  without  notice. 


n, 
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1849.  Dawe,  to  whom  the  premises  had  been  mortgaged  by  the 
defendant  by  indenture  of  the  5th  April,  1837.  The  deed 
recited  that  the  defendant  was  seised  in  fee  of  certain  lands, 
and  was  possessed  of  a  term  in  certain  other  lands^  and 
granted  and  conveyed  to  H.  Dawe  the  fee  in  the  first- 
mentioned  lands,  and  the  term  in  the  other  lands,  upon  the 
trusts  thereinafter  mentioned.  The  deed  contained  a  proviso, 
that  if  the  defendant  should  pay  Dawe  the  amount  of  the 
mortgage  money  with  interest  on  the  5th  October,  1837, 
the  deed  should  be  void,  but  that  if  default  should  be  made 
in  paying  the  same,  *^  then  it  shall  be  lawful  for  the  said 
H.  Dawef  her  heirs,  executors,  administrators  and  assigns, 
after  giving  one  month's  notice  as  hereinafter  mentioned, 
without  any  further  concurrence  of  the  said  G.  Day,  his 
heirs,  executors,  administrators  and  assigns,  to  enter  into 
possession  of  the  mortgaged  premises,  and  whether  in  or 
out  of  possession  of  the  same,  to  make  any  leases  thereof, 
and  also  of  her  own  authority  to  make  sale  thereof;  H. 
Dawe  to  stand  possessed  of  the  rents  and  profits,  and  of 
the  proceeds  of  the  sale,  in  trust,  after  deducting  expenses, 
to  retain  the  amount  of  the  mortgage  money  with  interest, 
and  then  in  trust  for  the  defendant. 

The  deed  contained  a  covenant  on  the  part  of  H,  Dawe 
not  to  sell  until  after  she  should  have  given  one  month's 
notice  to  the  defendant  demanding  payment  of  the  mort- 
gage money,  and  the  defendant  should  have  made  default. 

The  action  had  been  brought  without  notice.  Verdict 
for  the  plaintiflF  with  leave  to  move  to  enter  a  nonsuit,  on 
the  ground  that  the  action  could  not  be  brought  without 
notice. 

Kelly  in  Easter  term,  1841,  obtained  a  rule  nisi  accord- 
ingly. 

Erie  and  Butt  shewed  cause  (a). 

Kelly  and  Ball  contra. 

Cur.  adv.  vult. 

(a)  In  Easter  term,  1842,  May  8  and  3,  before  Lord  Denman  G.  J.» 
Patte$fm,  William  and  Wightman  Js. 
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Lord  Dbnman  C.J.  now  delivered  the  judgment  of  the  i849. 
Court  as  follows  : — This  was  an  action  of  ejectment  by  a 
mortgagee  against  a  mortgagor.  The  mortgage  deed  was 
dated  April,  1837f  and  contained  a  conveyance  of  the  fee 
in  certain  premises,  and  a  grant  of  a  term  of  99  years,  if 
three  persons  should  so  long  live,  in  certain  other  premises 
which  were  recited  to  be  held  by  the  mortgagor  for  the 
lives  of  those  persons.  There  was  a  proviso  that,  if  the 
money  were  paid  in  October  then  next,  the  deed  should  be 
void ;  and,  if  not,  that  it  should  be  lawful  for  the  mortga« 
gee  on  giving  one  month's  notice  as  thereinafter  mentioned,  to 
enter  and  sell,  and  to  lease,  whether  in  or  out  of  possession. 
There  was  then  a  covenant,  that  no  sale  or  lease  of  the  pre- 
mises should  be  made  until  after  one  month's  notice  to  pay 
the  principal  and  interest. 

The  defendant  contended  at  the  trial  that  he  was  entitled 
to  a  notice  to  quit,  or  at  all  events  to  a  demand  of  posses- 
sion, upon  the  ground  that  the  deed  amounted  to  a  re- 
demise from  the  mortgagee  to  him.  A  verdict  was  taken 
for  the  plaintiff,  with  liberty  to  the  defendant  to  move  for 
a  nonsuit.  A  rule  nisi  was  accordingly  granted,  which  has 
been  argued  before  us. 

For  the  defendant  the  cases  of  Wilkinson  v.  Hall{a\ 
Doe  A.  Lyster  v.  Goldmn(Jb),  and  Wheeler  v.  Montejiore  (r), 
and  Bac.  Abr.  tit.  Leases  (K)  (d),  were  chiefly  relied  on* 

The  passage  in  Bacon*s  Abridgment  is  this: — ''That 
whatever  words  are  sufficient  to  explain  the  intent  of  the 
parties,  that  the  one  shall  devest  himself  of  the  possession, 
and  the  other  come  into  it  for  such  a  determinate  time,  such 
words,  whether  they  run  in  the  form  of  a  licence,  covenant, 
or  agreement,  are  of  themselves  sufficient,  and  will  in  con- 
struction of  law  amount  to  a  lease  for  years  as  effectually 
as  if  the  most  proper  and  pertinent  words  had  been  made 
use  of  for  that  purpose." 

Upon  the  authority  of  that  passage,  the  Court  of  Com- 

(a)  3  Biog.  N.C.  508.  (c)  1  G.  &  D.  493. 

(b)  1  G.  &  D.  463.  (d)  Vol.  iv.  p.  816,  (7th  ed.). 

VOL,  II. — G.  D.  3  E 
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1843.  moD  Pleas  held,  in  the  case  of  Wilkinson  v.  Hall  (a),  that 
there  was  a  demise  by  the  mortgagee  to  the  mortgagor  for 
seven  years,  determinable  by  non-payment  of  interest  in  the 
meantime.  There  the  mortgage  deed  bore  date  the  5th 
December,  1833;  the  proviso  for  redemption  was  on  pay- 
ment of  13,000/.  on  the  5th  of  June  then  next  There  was 
then  a  covenant  by  the  mortgagee  not  to  call  in  the  principal 
money  until  5th  of  December,  1840,  if  interest  were  regu- 
larly paid  in  the  meantime ;  and  a  proviso,  that  the  mort- 
gagors should  peaceably  hold  until  default  made  in  payment 
of  the  said  sum  of  13,000/.,  or  the  interest  thereof  according 
to  the  aforesaid  provisoes  and  agreements.  A  passage  in 
Sheppard^s  Touchstone,  272  (b),  of  Mr.  Pre$tott*$  edition, 
was  not  brought  to  the  notice  of  the  Court  upon  that  oc* 
casion.  It  agrees  in  substance  with  that  from  Bacon's 
Abridgment,  and  is  as  follows : — **  If  ji,  do  but  grant  and 
covenant  with  B.  that  B»  shall  enjoy  such  a  piece  of  land 
for  twenty  years ;  this  is  a  good  lease  for  twenty  years.  So 
if  A.  promise  to  B*  to  suffer  him  to  enjoy  such  a  piece  of 
land  for  twenty  years ;  this  is  a  good  lease  for  twenty  yean* 
So  if  A.  license  fi.  to  enjoy  such  a  piece  of  land  for  twenty 
years ;  this  is  a  good  lease  for  twenty  years.  And  there* 
fore  it  is  the  common  course,  if  a  man  make  a  feoffment  in 
fee,  or  other  estate,  upon  condition,  that  if  such  a  thing  be, 
or  be  not  done  at  such  a  time,  that  the  feoffor,  8cc.  shall 
re*enter,  to  the  end  that  in  this  case  the  feoffor,  &c.  may 
have  the  land  and  continue  in  possession  until  that  time,  to 
make  a  covenant  that  he  shall  hold  and  take  the  profits  of 
the  land  until  that  time ;  and  this  covenant  in  this  case  will 
make  a  good  lease  for  that  time,  if  the  uncertainty  of  the 
time  (whereunto  care  must  be  had)  do  not  make  it  void.** 
[Mr.  Preston  adds,  **  The  limitation  of  a  certain  term,  with 
a  collateral  determination  on  the  event,  would  meet  the 
difficulties  of  the  case."]  *'  And,  therefore,  if  A.  bargain 
and  sell  his  land  to  B,,  on  condition  to  re-enter  if  he  pay 
him  100/.  and  B.  doth  covenant  with  A.  that  he  will  not  take 
(a)  3  Biog.  N.  0.  508.  (6)  Vol.  ii. 
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the  profits  until  defeult  of  paymenti  or  that  A.  shall  tak«        1849. 

the  profits  until  default  of  payment;  in  this  case,  howbeit      ^"'^^ 

this  may  be  a  good  covenant,  yet  it  is  no  good  lease,  [for  9. 

want,"  says  Mr.  Preston,  *'  of  a  more  formal  contract,  and     *^^**'*' 

also  for  want  of  certainty  of  time.]    And  if  the  mortgagee        Dat. 

covenant  with   the  mortgagor  that  he  will  not  take  the 

profits  of  the  land  until  the  day  of  payment  of  the  money  | 

in  this  case  albeit  the  time  be  certain,  yet  this  is  no  good 

lease,  but  a  covenant  only,  [since,''  says  Mr.  Preston,  ^*  the 

words  are  negative  only,  and  not  affirmative."]    Precisely 

the  same  law  is  laid  down  in  Powselty  v.  Blackman  (a), 

Evam  V.  Thomas  (6),  and  Jemmot  v.  Cooly  (c).    Now,  ap* 

plying  this  doctrine  to  the  mortgage  in  question,  nothing  can 

be  clearer  than  that,  after  the  day  of  payment,  viz.  in  October, 

1897,  the  time,  if  any,  during  which  the  mortgagor  was  to 

hold  was  not  determmate,  but  altogether  uncertain,  neither 

was  there  any  affirmative  covenant  whatever  that  he  should 

hold  at  alL     The  covenant,  therefore,  that  the  mortgagee 

should  not  sell  or  lease,  or,  even  if  it  be  construed  should 

not  enter  until  a  month's  notice,  was  a  covenant  only,  and 

no  lease.    The  recent  case  in  the  Court  of  Exchequer  of 

Doe  d.  Roylanee  v.  lAghtfoot  (d)  is  entirely  in  accordance 

with  the  view  of  the  law  which  we  now  take. 

We  were,  however,  pressed  with  the  case  of  Doe  d. 
Lf/tter  V.  Ooldwin  (e),  In  that  case  the  trust  of  the  deed 
was,  to  permit  the  mortgagor  to  receive  the  rents  and  pro* 
fits  until  default  in  payment  of  the  money.  The  premises 
were  in  possession  of  a  tenant  from  year  to  year  at  the  time 
of  the  mortgage,  to  whom  the  mortgagor  afterwards  gave  a 
notice  to  quit  in  his  own  name;  and  the  question  was 
whether  that  notice  was  good.  The  Court  held,  upon  the 
authority  of  Wilkinson  v.  Hall(f),  that  the  deed  operated 
as  a  re-demise  by  the  mortgagee  to  the  mortgagor,  and  that 
the  notice  was  for  that  reason  good.     It  may  be  question- 

(a)  Cro.  Jac.  659.  ((Q  8  M.  &  W.  659. 

(6)  Cro.  Jac.  173.  (c)  1  G.  &  D.  463. 

(e)  1  Lev.  170 ;  5.  C.  1  Saund.         (/)  3  Bing.  N.  C.  508. 
119  b. 

dB2 
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J842.  ^  tionable  whether  sufficient  attention  was  paid  in  that  case 
to  the  point  as  to  the  certainty  of  the  time ;  at  ail  events  it 
was  not  decided  upon  any  ground  that  such  certainty  was 
immaterial. 

The  case  of  Wheeler  v.  Moniefiore{a)  was  also  very  much 
pressed.  That  was  a  mortgage  deed  by  way  of  lease  for 
years  (as  is  the  case  here  witli  respect  to  a  part  of  the  pre- 
mises),  and  also  an  assignment  of  personal  property  as  a 
security.  The  action  was  trespass  for  breaking  and  enter- 
ing plaintiff's  house  and  taking  his  goods  against  a  wrong 
doer,  as  far  as  the  pleadings  disclosed;  for  the  defendant 
did  not  justify  under,  or  in  respect  of  process  against,  the 
mortgagor.  The  plaintiff  had  never  entered  or  taken  pes- 
session  either  of  the  house  or  goods;  and  the  true  ground 
of  the  decision  was,  that  a  lessee  for  years  before  entry  can 
not  maintain  trespass ;  and,  as  to  the  goods,  that  by  the 
deed  the  plaintiff  was  not  to  have  possession  till  the  day  of 
payment,  which  had  not  arrived.  Some  expressions  are 
used  in  the  judgment  as  to  the  constniction  of  the  deed; 
but  the  real  ground  of  the  decision  was  as  above  stated. 

In  the  present  case,  the  action  is  not  trespass,  but  eject- 
ment :  and  as  the  mortgagee,  before  entry  into  the  leasehold 
part  of  the  premises,  had  an  interesse  termini,  which  was 
sufficient  {Sheppard's  Touchstone,  p.  26g,  Co,  Litt.  46,  b.) 
to  enable  him  to  demise  to  John  Doe,  whose  entry  is  ad- 
mitted, any  technical  difficulty  as  to  trespass  not  lying  is 
avoided ;  and,  with  respect  to  the  freehold  part  of  the  pro- 
perty, none  ever  existed. 

Under  these  circumstances,  we  are  of  opinion  that  there 
was  no  re-demise  to  the  mortgagor,  so  as  to  entitle  him  to 
notice  or  demand  of  possession ;  but  that  he  was  in  pre- 
cisely  the  same  situation  that  mortgagors  usually  are,  namely, 
liable  to  be  treated  as  a  trespasser  at  the  option  of  the  mort- 
gagee. 

And  this  rule  for  a  nonsuit  must  be  discharged. 

£).  Rule  discharged. 

(a)  1  G.  &  D.  49S. 
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1849. 

Brydgbs,  Bart.  v.  Lewis.  ^fly  3i«'» 

June  24th. 

Assumpsit.    The  declaration  Btated  that  the  defendant  Th®  lessorof  a 

had  become  tenant  to  the  plaintiff  of  a  farm  on  certain  created  by 

terms  set  forth  (to  pay  rent,  to  repair  buildings,  not  to  fell  ^^^^^6  ^^' 

timber,  to  spread  manure  on  land,  &c.)  and  in  consideration  containing  a 

thereof  promised  to  perform  those  terms.    The  declaration  contracrof 

then  alleged  several  breaches.  tenancy,  con- 

The  defendant  pleaded  that  he  did  not  become  tenant  on  \^J\^  ^^  ^h^ 

those  terms,  and  traversed  the  breaches.  plaintiff.  The 

defendant  af- 
At  the  trial  before  Gurney  B.  at  the  Hereford  Spring  terwards  and 

Assises,   1841,   the   plaintiff  gave  in  evidence  a  lease   in  fc"ra"* aid* rent 

writing,  but  not  under  seal,  for  seven  years  from  the  25th  to  the  plaintiff, 

March,  1836,  containing  the  terms  stated  in  the  declaration.  admi^ttedT^m 

This  lease  bore  date  February  23,  1835,  and  was  made  be-  to  ^  bisland- 

tween  Benjamin  Hawkins^  agent  for  Ann  Hawkins,  and  terms  of  the 

fViliiam  Hohtein  and  Ann  his  wife  of  the  one  part,  and  the  original  de- 

.  mise.    In  an 

defendant  of  the  other.    There  were  also  in  evidence  inden-  action  of  as- 

tares  of  lease  and  release,  dated  14th  and  15th  January,  ^"^T^'^he 
1839,  whereby  jinn  Hawkins,  widow,  and  Ann  Hohtein,  plaintiff  de- 
widow,  conveyed  the  premises  to  the  plaintiff  in  fee ;  also  a  ^^  original  de- 
notice  of  the  28th  January,  I8S9,  from  the  plaintiff  to  the  mise  by  him 
defendant  of  such  conveyance.     On  the  part  of  the  defend-  ant  on  the 
ant  it  was  objected  that  the  32  Hen.  8,  c.  34,  which  gives  ^®u™l^? 
to  an  assignee  of  the  reversion  of  a  lease  a  right  of  action  defendant  first 
for  a  breach  in  his  time  of  covenants  in  it,  applies  only  to  {hJ^Xfendant* 
cases  of  leases  by  deed.    The  learned  judge  refused  to  stop  traversed  that 

the  case,  but  reserved  leave  to  the  defendant  to  move  to  plaintiff  on 

those  terms. 

Helilf  though  the  term  ofyears  first  created  was  still  unexpired,  that  there  was  on  this 
issue  evidence  for  the  jury  in  support  of  the  demise  stated  in  the  declaration,  and  that 
on  their  verdict  of  such  a  demise  the  plaintiff  had  a  right  of  action  for  the  non- 
observance  of  such  particular  contract  of  tenancy. 

Chuere,  whether  the  plaintiff  could  have  recovered  if  the  defendant  had  pleaded  non- 
assumpsit. 

The  defendant  had  formerly  pleaded  non-assumpsit  as  well  as  non  tenuit.  A  judge 
at  chambers  bad  ordered  one  of  these  pleas  to  be  struck  out,  giving  the  defendant  the 
election  to  retain  either  of  them. 

SembUy  both  pleas  ought  to  have  been  allowed,  but  the  Court  refused  on  that  ground 
to  grant  a  new  trial,  with  liberty  to  plead  de  novo,  the  defendant  having  retained  non 
tenoit  instead  of  non  assumpsit,  which  would  have  raised  the  intended  defence. 
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enter  a  nonsuit.  The  case  proceeded,  and  the  plaintiff  gave 
evidence  (payment  of  rent  and  admissions)  to  shew  that  the 
defendant  held  of  him  on  the  terms  stated.  It  did  not  ap- 
pear that  the  defendant  had  been  in  actual  occupation  of 
the  premises,  but  a  person  named  Davis  had,  whose  oc- 
cupation the  plaintiff  contended  was  the  defendant's  occupa* 
tion.  The  jury  gave  a  verdict  for  the  plaintiff  on  the  ques- 
tion left  to  them,  whether  the  defendant  held  of  the  plaintiff 
on  those  terms. 

A  rule  nisi  having  in  the  term  following  been  granted  on 
the  above  objection, 

Whateley  and  Whitmore  shewed  cause  (o).  The  38 
Hen.  8j  c.  34,  has  always  received  the  largest  and  moat 
liberal  construction  in  favour  of  the  assignee  of  a  reversion. 
Glover  V.  Cope{b),  SelwyrCs  N.  P.  Covenant,  lY.  p.  484, 
Uticoln  College  case  (c).  [On  this  point  the  Court  gave 
no  judgment.] 

The  verdict  must  be  sustained,  independently  of  the  con* 
struction  of  the  statute,  upon  the  evidence  given  of  a  recog- 
nition by  the  defendant  of  the  terms  of  the  tenancy*  By  the 
Stat.  4  8c  5  Ann.  c.  16,  s.  9,  after  notice  of  the  change  of 
title,  he  became  tenant  without  a  formal  attornment.  By 
the  operation  of  that  statute  a  tenant  of  a  vendor,  after  no» 
tice,  becomes  tenant  of  the  vendee.  In  Buckworih  v.  Simp' 
ton  {d)  there  had  been  a  change  of  parties  to  the  demise^ 
and  it  was  held  that  a  person  in  whom  the  title  had  become 
vested  after  the  commencement  of  the  tenancy  might  main- 
tain an  action  of  assumpsit  for  the  non-fulfilment  of  the 
terms  of  the  original  demise  against  a  person  who  came 
into  possession  under  the  original  lessee  and  retained  it. 
[Patleson  J.  That  case  was  founded  on  the  absence  of  a 
notice  to  quit  by  the  new  owner  of  the  freehold.]  This 
was  undoubtedly  one  of  the  circumstances  from  which  the 
contract  was  inferred,  but  here  there  is  other  evidence  at 

(a)  On  Monday,  April  25th,  be-         (6)  3  Lev.  390. 
fore  Lord  Denman  C,  J.,  Putteson,        (c)  3  Co.  63. 
WilUami  and  Wightman  Js.  (d)  1  Cr.  M.  &  R.  834. 
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least  equivalent  to  it.     Parke  B.  particularly  pointed  out        i842. 

the  serious  inconveniences  which  would  arise  if  under  such      ^^'^^ 

1 .  «  ••fill         Brydges 

circumstances  an  action  could  be  maintained  only  by  the  «, 

original  lessor  or  his  personal  representatives.  Lewis. 

R.  V.  Richards  in  support  of  the  rule.  The  stat.  32 
Hen,  8,  c.  34,  is  undoubtedly  confined  to  leases  under  seal. 
That  is  shewn  by  the  recital  in  conjunction  with  the  enact- 
ment, both  speaking  only  of  "  leases  and  grants  of  land  for 
life  or  lives,  or  for  term  of  years  by  writing  under  seal/' 
and  of  **  indenture  of  leases  or  grants."  The  statute  of  Anne 
has  never  been  held  to  have  the  effect  of  assigning  a  special 
contract  of  demise.  The  declaration  does  not  state  a  right 
of  action  founded  on  a  demise  by  the  original  lessor  vested 
by  assignment  of  the  reversion  in  the  plaintiff. 

But,  if  there  is  no  assignment  of  the  contract,  as  there 
cannot  be  except  by  the  operation  of  that  statute,  the  right 
of  action  fails  altogether.  That  right  can  then  arise  only 
by  force  of  some  new  demise,  and  a  recognition  of  the  terms 
of  the  old  demise  is  so  far  from  being  evidence  of  a  new 
demise  that  it  negatives  it.  Unlike  the  case  of  Duckworth 
V.  Simpson  {a)  the  demise  was  for  a  fixed  term,  which  the 
new  tenant  of  the  freehold  had  no  power  to  determine. 
That  term  must  be  destroyed  before  a  fresh  demise  of  the 
same  land  could  be  made.  But  there  was  no  surrender  to 
the  representatives  of  the  original  lessor,  nor  was  there  any 
consideration  to  support  a  new  promise  by  the  defendant. 
He  received  no  right  from  the  plaintiff  that  he  had  not  be- 
fore,  nor  indeed  could  he  have  maintained  any  action  against 
the  plaintiff,  who  was  not  in  any  way  bound. 

Cfir*  ado.  vuU. 

Lord  Dbnman  (6)  delivered  the  judgment  of  the  Court. 
This  was  an  action  of  assumpsit  in  which  the  plaintiff  de-^ 

(a)  1  Cr.  M.  &  R.  834.  (6)  On  Tuesday,  May  Slst. 
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1849.  dared  that  the  defendant  had  become  tenant  to  him  upon 
certain  tenus  (stating  them),  and  in  consideration  thereof 
promised  to  perform  those  terms.  The  declaration  then 
alleged  several  breaches. 

The  defendant  pleaded  1st.  That  he  did  not  become  te- 
nant to  the  plaintiff  upon  the  terms  stated,  and  other  pleas 
traversing  the  breaches. 

The  plaintiff  put  in  a  lease  for  seven  years  from  2ath 
March,  1836,  not  under  seal,  containing  the  terms  stated  in 
the  declaration  dated  February  S3,  18:)5,  and  made  between 
Benjamin  Hawkins,  agent  for  Apot  IIawkiu$  and  William 
Holstein  and  Ann  his  wife,  of  the  one  part,  and  the  defend- 
ant of  the  other  part.  Also  indentures  of  lease  and  release 
dated  14  and  Idth  January,  1839,  whereby  Ann  Hawkint, 
widow,  and  Ann  HolUein,  M'idow,  conveyed  the  premises 
to  the  plaintiff  in  fee.  Also  a  notice  of  the  28th  January, 
1839,  from  the  plaintiff  to  the  defendant  of  such  conveyance. 
Hereupon  the  learned  judge  was  asked  to  nonsuit  upon  the 
ground  that  the  action  should  have  been  in  the  names  of 
the  original  lessors. 

The  learned  judge  refused,  but  reserved  leave  to  move 
for  a  nonsuit.  The  case  proceeded,  and  the  jury  foimd  for 
the  plaintiff  on  the  issue  as  to  the  tenancy,  and  on  some  of 
the  breaches,  but  on  other  breaches  for  the  defendant*  A 
rule  nbt  to  enter  a  nonsuit  was  obtained  and  has  been 
argued.  There  is  no  doubt  but  that  the  defendant  by  the 
conveyance  in  January,  1839,  and  by  the  operation  of  the 
statute  4  &  5  Ann.  c.  16,  s.  9»  became  tenant  to  the  plain* 
tiff  without  any  formal  attornment.  Nor  can  it  be  doubted 
that  he  was  tenant  upon  the  terms  contained  in  the  lease 
under  which  he  entered. 

The  first  issue  was  therefore  proved  in  point  of  fact* 
There  is  no  plea  of  non-assumpsit  nor  any  other  plea  which 
raises  any  question  as  to  the  existence  of  a  contract  be- 
tween the  plaintiff  and  the  defendant.  Therefore  without 
giving  any  opinion  as  to  the  construction  of  the  statute  38 
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f/fit.  8,  c.  34,  or  any  point  of  law  at  all,  we  must  say  that        isiS. 
this  rule  for  entering  a  nonsuit  roust  be  discharged. 

Rule  discharged. 

A  rule  was  afterwards  obtained  to  shew  cause  why  there 
should  not  be  a  new  trial,  with  liberty  to  add  a  plea  of  non- 
assumpsit.  This  rule  was  obtained  on  the  ground  that  the 
defendant  had  originally  pleaded  that  plea  in  conjunction 
with  the  plea  denying  the  tenancy,  and  that  by  an  order  of  a 
judge  at  chambers  the  defendant  had  been  put  to  his  elec- 
tion to  retain  one  of  the  pleas  only,  the  learned  judge  being 
of  opinion  that  those  pleas  were  a  violation  of  the  rule  pro- 
hibiting two  pleas  founded  on  the  same  subject-matter  and 
varying  in  circumstances  only.  In  support  of  the  rule  it 
was  now  urged  that,  according  to  the  above  judgment,  both 
pleas  ought  to  have  been  allowed,  as  raising  different  de- 
fences. 

Sir  W.  W.  Follett  S.G.,  WhaleleifmA  Whitmore  shewed 
cause  (a). 

R.  V,  Richards  and  Gray  supported  the  rule. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  (June  24th)  delivered  the  judgment 
of  the  Court. — In  this  case  the  defendant  proposed  origi- 
nally to  plead  non-assumpsit,  and  also  a  plea  denying  that 
he  became  tenant  to  the  plaintiff  on  the  terms  alleged  in 
the  declaration.  Tlie  judge  at  chambers  considered  that 
the  two  pleas  raised  the  same  issue  and  refused  to  allow 
them  both.  In  general  they  would  raise  the  same  issue, 
for  the  promise  is  but  a  legal  consequence  resulting  from 

(o)  Monday,  Jane  13th,  before  Lord  Denman  C.  J.>  Patlesonj  WU- 
liam$  and  Coleridge  Js. 
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the  tenancy  \  but  in  this  peculiar  case  of  a  demise  by  lease  in 
writing,  not  under  seal,  for  a  term  of  years,  made  by  a  for- 
mer owner  of  the  fee,  who  has  conveyed  bis  interest  to  the 
plaintiff  during  that  term  of  years,  though  it  be  clear  that  the 
tenant  becomes  by  such  conveyance  tenant  to  the  plaintiff 
on  the  terms  of  the  lease,  yet  it  is  very  questionable  whether 
any  promise  in  law  results  therefrom,  or  whether  any  pro- 
mise in  fact  would  have  a  sufficient  consideration  to  sustain 
it ;  the  issues  therefore  were  clearly  different,  and  both  pleas 
ought  to  have  been  allowed.  It  does  not  appear  whether 
the  peculiar  circumstances  of  the  case  were  mentioned  to 
the  judge,  and  the  defendant  had  the  choice  of  pleading 
which  plea  he  liked.  Doubtless  the  plea  of.  non-assumpsit 
would  have  raised  the  real  question,  and  the  only  question 
in  the  case;  for  the  other  plea  denied  what  was  really  true 
and  what  the  defendant  must  have  known  to  be  true,  and, 
as  the  defendant  might  have  pleaded  non-assumpsit,  he  was 
not  shut  out  from  any  real  defence  which  he  had  by  the 
judge's  refusal  to  allow  both  pleas,  but  by  his  own  mistake 
in  pleading  as  he  did.  Whether  he  would  by  adopting  the 
plea  of  non-assumpsit  have  been  shut  oiit  from  denying  the 
tenancy  it  is  not  material  to  consider,  for  it  is  plain  that  he 
could  not,  and  did  not  deny  it  with  success. 

Under  these  circumstances  we  think  that  we  cannot,  ac- 
cording to  the  practice  of  the  Court,  interfere  to  correct  the 
defendant's  own  mistake,  especially  as  the  defence  sought 
to  be  set  up  is  merely  a  technical  one  wholly  beside  the 
merits  of  the  case. 

G.  Rule  discharged* 
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Harrison  v.  Elvin  and  others  (a).  ^-""n-"^ 

Trespass  for  entering  the  plaintiff's  close  and  taking  a  person  who 

his  goods.  coald  neither 

®  .  wnle  nor  read. 

Plea :  not  guilty  (by  statute).     Issue  thereon.  being  called 

At  the  trial  before  Tindal  C.  J.  at  the  last  Norfolk  a wllftadhU 
assizes,  it  appeared  that  the  trespass  in  question  was  justi-  hand  guided, 
fied  by  the  defendants  as  a  distress  for  rent.  The  defendants  Bcribed  his 
claimed  by  devise  from  the  landlord.     The  will  purported  "?{?®  ^'^« 
to  nave   been   attested  by  two  witnesses,   whose   names  that  the  wili 
were  subscribed  to  it.     The  attesting  witness,  who  was  ^utscrSed'^ 
called  to  prove  its  execution,  stated  that  he  himself  could  within  the  7 
neither  write  nor  read,  that  he  was  requested  by  the  tes-  ^  Vic^z?9Q. 
tator  to  attest  the  will,  and  that  the  other  attesting  witness 
had  guided  his  hand»  with  his  consent,  in  writing  his  name* 
The  witness  however  identified  his  name  as  the  name  so 
written. 

It  was  objected  that  this  was  not  a  proper  attestation 
and  subscription  of  the  will  by  the  witness,  within  stat.  7 
Will.  4  and  1  VicL  c.  S6,  s.  9*  The  chief  justice  over- 
ruled the  objection.  Verdict  for  the  defendants,  with  leave 
to  move  to  enter  the  verdict  for  the  plaintiff. 

Biggs  Andrews,  in  the  Easter  term  following,  moved  ac- 
cordingly (ft).  The  statute  directs  that  the  witness  ''  shall 
attest  and  shall  subscribe  the  will."  The  act  of  subscrip- 
tion in  this  case  was  not  the  act  of  the  witness,  but  of  the 
person  who  guided  his  hand.  The  witness  himself  was  as 
much  an  instrument  as  the  pen  in  his  hand.  The  name 
could  not  be  in  the  handwriting  of  a  person  who  was 
unable  to  write.  Suppose  the  witness  to  be  dead,  it 
might  be  necessary  to  establish  the  will  by  proving  his 
signature ;  but  how  could  this  signature  ever  be  proved  as 
the  signature  of  the  witness  ?    The  witness  should  have 

(a)  Dadded  in  Easter  Urm  last  (6)  April  91,  before  lord  Dem- 
(May  4).  mm  C.  J.,  Pattesan,  Willittm  and 

Wighiman  Js. 
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1849.  put  his  mark,  and  then  the  subscription  would  have  been 
suflicient.  Here  there  is  less  than  his  mark,  for  there  is 
really  nothing  of  the  witness's  appearing  on  the  will.  The 
section  authorises  somebody  else  to  sign  for  the  testator 
by  his  direction,  but  there  is  no  provision  enabling  one  wit- 
ness to  sign  for  another. 

Car,  adv.  vult. 

Lord  Denman  C.  J.  delivered  the  judgment  of  the 
Court. — Several  difficulties  worthy  of  consideration  were 
suggested  as  to  the  authentication  of  the  will  in  this  case 
by  the  signature  of  an  attesting  witness  who  was  unable  to 
write.  But  we  think  that  inconveniences  of  this  kind  are 
inseparable  from  all  modes  of  attestation,  and  that  the  wit- 
ness must  be  taken  to  have  subscribed  his  name  within  the 
meaning  of  the  statute. 

D.  Rule  refused. 


^     .  Samuel  v.  Nettleship  (a), 

A  pnsoner in  ' 

plJTson  foV'*      Kelly,  on  a  former  day  in  this  term,  obtained  a  rule, 

London  and     calling  upon  the  defendant  to  shew  cause  why  the  writ  of 

(not  being'in    habeas  corpus  issued  in  this  cause  should  not  be  quashed 

custody  at  the  q^  j^j  aside,  and  why  the  defendant  should  not  be  recom* 

suit  of  the 

plaintiff,)  peti-  mitted  to  the  custody  of  the  keeper  of  the  debtor's  prison 

Sicoirt  '^^  London  and  Middlesex,  in  the  city  of  London. 

and  inserted  ^  x  ^    .  i   ,  .    -r, 

the  plaintiff  W  I^ecided  in  Easter  term  last  (May  9). 

among  others 

as  creditor  in  his  schedule.  He  afterwards  obtained  his  discharge  and  the  benefit  of 
the  act,  as  to  all  his  creditors  except  the  plaintiff,  and  he  was  to  be  entitled  to  his  dis- 
charge and  the  benefit  of  the  act  as  to  the  plaintiff's  debt  so  soon  as  he  shonid  have 
been  in  custody  at  his  suit,  within  the  walls,  and  not  within  the  rules  of  the  prison,  for 
seven  months. 

On  the  following  day,  while  the  insolvent  was  still  in  the  same  custody,  the  plaintiff 
sued  out  of  the  Queen*s  Bench  a  capias  ad  respondendum  against  him,  which  was 
lodged  with  the  sheriff  of  Middlesex,  who  thereupon  detained  the  defendant  at  the 
plaintiff's  suit. 

Heldf  that  notwithstanding  the  adjudication  of  the  Insolvent  Court  under  1  &  S  VicU 
c.  110,  tlie  prisoner  had  the  same  right  as  before  the  statute  of  removing  himself  by 
habeas  corpus  ad  fac.  et  recip.  into  the  custody  of  the  marshal  of  the  Queen's  Bench. 
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The  defendant  had  been  arrested  on  the  5th  January  last,        1042. 
at  ihe  suit  of  one  T.  S.,  and  committed  to  the  custody  of      '■^^v^*^ 
the  keeper  of  the  debtor's  prison  for  London  and  Middle*  ^^ 

sei,  in  the  city  of  London.  On  the  following  day  the  Nettlebhif. 
defendant  filed  his  petition  to  the  Insolvent  Court.  On 
the  17th  January  a  vesting  order  was  made.  On  the  21st 
January  be  filed  his  schedule,  in  which  the  name  of  the 
plaintiff,  among  others,  was  inserted  as  a  creditor.  On  the 
11th  March  the  Insolvent  Court  ordered  that  the  defendant 
be  discharged  out  of  custody,  and  entitled  to  the  benefit  of 
the  act  forthwith,  as  to  all  the  creditors  of  the  defendant 
named  in  his  schedule,  excepting  the  plaintiff.  As  to  the 
plaintiff's  debt,  that  Court  adjudged  that,  inasmuch  as  it 
had  been  contracted  fraudulently,  the  defendant  should  be 
discharged  from  custody,  and  entitled  to  the  benefit  of  the 
act,  as  soon  as  he  should  have  been  in  custody  at  the  suit 
of  the  plaintiff  for  the  same  debt  for  seven  calendar  months, 
to  be  computed  from  the  time  of  making  the  vesting  order 
above  mentioned.  It  was  farther  directed  by  the  Insolvent 
Court  that  the  defendant  should  be  confined  within  the 
walls  of  the  said  prison,  and  not  within  its  rules  or  liberties. 

On  the  following  day,  whilst  the  defendant  was  a  prisoner 
in  the  actual  custody  of  the  keeper  of  the  debtor's  prison 
for  London  and  Middlesex,  the  plaintiff  sued  out  of  the 
Court  of  Queen's  Bench  a  writ  of  capias  ad  respondendum 
against  the  defendant.  The  same  day  the  writ  was  lodged 
with  the  sheriff  of  Middlesex,  who  thereupon  detained  the 
defendant  at  the  plaintiff's  suit  in  the  said  prison. 

On  the  18th  March,  the  defendant  caused  a  writ  of 
habeas  corpus  to  be  issued  out  of  this  Court,  to  remove 
himself  from  the  custody  of  the  sheriff  to  the  custody  of  the 
marshal  of  the  Queen's  Bench  prison.  He  was  removed 
accordingly,  and  committed  to  the  Queen's  Bench  prison, 
where  he  remained  in  custody  at  the  suit  of  the  plaintiff. 

Erie  shewed  cause.  A  prisoner,  against  whom,  while 
in  the  custody  of  any  other  prison  than  that  of  the  Queen's 
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1843,        Beach,  process  issues  from   this  Court,  has  the  right  of 

^^^^^"^      removing  himself  by  habeas  corpus  to  the  custody  of  the 

V.  marshal.     The  insolvent  clauses  of  the  1  &  2  Fict.  c.  1 10, 

Nettleship.   ijj^^g  j^Qj  altered  the  practice.    The  85th  section  merely 

enables  a  creditor,  with  respect  to  whose  debt  the  insolvent 

is  not  to  be  discharged  until  some  future  period,  to  arrest 

or  detain  him  at  any  time  before  such  period  arrives,  "  in 

the  same  manner  as  he  would  have  been  subject  and  liable 

thereto,  if  this  act  had  not  passed/' 

Kelljf  contr&.  Unless  the  habeas  corpus  in  this  case  can 
be  set  aside,  the  powers  of  the  Insolvent  Court  to  punish  a 
fraudulent  debtor  will  be  completely  nullified.  By  the  dlst 
section  of  the  statute  1  &  2  Fict.  the  Insolvent  Court  may 
direct  the  prisoner  to  be  confined  within  the  walls  of  the 
prison,  and  the  Insolvent  Court  had  so  directed  in  this  very 
case.  But,  if  the  defendant  is  entitled  to  remove  himself 
by  habeas,  he  may  elude  this  part  of  his  sentence  and  enjoy 
the  rules  of  the  Queen's  Bench  prison,  or  indeed  he  may 
give  bail  to  the  plaintiff's  writ  as  if  he  had  been  arrested 
in  the  ordinary  way.  [PaUeson  J.  I  do  not  see  any  thing 
in  the  act  to  prevent  his  giving  bail.] 

Patteson  J. — I  am  not  prepared  to  say  what  the  inten« 
tion  of  the  legislature  may  have  been  on  this  subject.  The 
defendant  was  discharged  by  the  Insolvent  Debtors'  Court 
as  to  the  plaintiff's  debt,  so  soon  as  he,  the  defendant, 
should  have  been  in  custody  at  the  suit  of  the  plaintiff  for 
seven  months.  The  85th  section  provides,  that  whenever 
it  has  been  adjudged  that  a  prisoner  shall  be  discharged  at 
a  future  period,  **  such  prisoner  shall  be  subject  and  liable 
to  be  detained  in  prison,  and  to  be  arrested  and  charged  in 
custody  at  the  suit  of  any  one  or  more  of  his  creditors  with 
respect  to  whom  it  shall  have  been  so  adjudged,  at  any  time 
before  such  period  shall  have  arrived,  in  the  same  manner 
as  he  would  have  been  subject  and  liable  thereto  if  iki$ 
act  had  not  passed;  provided  nevertheless,  that,  when  sach 
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period  shall  have  arrived,  such  prisoner  shall  be  entitled  to 

the  benefit  and  protection  of  this  act,  notwithstanding  that       ^ 

he  may  have  been  out  of  actual  custody  during  all  or  any  v. 

part  of  the  time  subsequent  to  such  adjudication,  by  reason   Nettlbbhip. 

of  such  prisoner  not  having  been  arrested  or  detained 

during  such  time  or  any  part  thereof."    Now  if  this  act 

had  not  passed,  all  the  plaintiff  could  have  done  would  have 

been  to  sue  out  a  capias  ad  respondendum  to  hold  the 

defendant  to  bail,  and  then  to  go  on  and  get  his  judgment 

and  sue  out  a  capias  ad  satisfaciendum.    That  he  may  still 

do.     He  may  get  his  capias  ad  satisfaciendum,  and  then 

the  defendant  cannot  get  out  of  prison  until  the  seven 

months  have  expired.    The  plaintiff  may  still  effect  all  this, 

but  in  order  to  effect  it  he  must  go  on  to  execution. 

Williams  and  Wiohtman  Js.  concurred. 

Dp  Rule  discharged. 


The  Queen  v.  The  Gkeat  Western  Railway 
Company  (a). 

Talbot  in  Easter  term  last  obtained  a  rule  to  shew    i.The8tat.9 

cause  why  an  inquisition,  taken  before  Mr.  Blandy,  one  of  ^  3  £<Av.  6, 

the  coroners  for  the  borough  of  Reading,  on  the  Slst  De-*  enacts  that 

cember  last,  on  view  of  the  body  of  Richard  Woolley,  then  ^j*^*??"^ 

and  there  lying  dead,  should  not  be  quashed.  gi?en  j^^i- 

The  inquwitionwa.  as  follows:-  Si°«d' 

**  Borough  of  Reading,  to  wit.    An  inquisition  indented,  death  eosaes 

taken  for,  &c.  at  the  Royal  Berkshire  Hospital,  in  the  pa-  Uur  county" 

rish  of  St.  Giles,  in  the  said  borough  of  Reading,  and  from  ?  coroner  shall 

ha?e  jansdic- 
(a)  Decided  daring  the  term  (May  38).  tion  to  take 

the  inquisition 
in  the  county  where  the  death  happens,  does  not  apply  to  deaths  arising  from  accidenlal 
injury. 

9.  Nor  semble  where  death  ensues  in  a  borough  from  a  felonious  injury  inflicted  out  of 
the  borough. 

S.  Where  death  ensues  in  a  horou^h  from  an  accidental  injurjr  inflicted  out  of  the 
borough,  the  borough  coroner  has  no  jurisdiction  to  take  an  inquisition  either  by  com- 
mon law  or  sutute.    (But  see  now  the  stat.  6  Vict  c.  IS  (11th  April,  1843).) 
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thence  continued  by  adjournment  to  the  public  office  in  the 
parish  of  St.  Lawrence,  in  the  said  borough,  on  the  3 1st 
day  of  December,  in  the  fifth  year  of  the  reign  Sic.  before 
John  Jackson  Biandy,  Esq.  one  of  the  coroners  of  our  said 
Lady  the  Queen  for  the  said  borough,  on  view  of  the  body 
of  Richard  Woolley,  now  in  the  parish  of  St.  Giles,  in  the 
borough  aforesaid,  lying  dead,  upon  the  oaths  of,  &c.  the 
several  persons  whose  names  are  hereunder  written  and 
seals  affixed,  good  and  lawful  men  of  the  said  borough, 
duly  chosen,  and  who  being  then  and  there  duly  sworn  and 
charged  to  inquire  for  our  said  Lady  the  Queen,  when, 
how,  and  by  what  means  the  said  Richard  Woolley  came 
to  his  death,  do  upon  their  oaths  say  that  the  said  Richard 
Woolley,  on  the  24th  day  of  December  in  the  year  afore- 
said, at  the  parish  of  Sunning,  in  the  county  of  Berks,  then 
and  there  being  in  a  certain  carriage  then  and  there  at- 
tached to  a  certain  engine  then  and  there  drawing  the 
same,  it  so  happened  that  the  said  Richard  Woolley  was 
then  and  there  casually,  accidentally,  and  by  misfortune 
overturned  and  violently  thrown  out  of  the  said  carriage  to 
and  against  the  ground,  by  means  whereof  the  said  Richard 
Woolley  did  then  and  there  receive  one  mortal  fracture  in 
and  upon  the  hinder  part  of  the  head  of  him  the  said  Richard 
Woolley f  of  which  said  mortal  fracture  the  said  Richard 
Woolley,  from  the  said  £4th  day  of  December  in  the  year 
aforesaid  until  the  29th  day  of  December  in  the  same 
year,  at  the  same  parish  and  county  last  aforesaid,  and  also 
at  the  parish  of  St.  Giles,  in  the  said  borough  of  Reading, 
to  wit,  in  a  certain  hospital  there  called  the  Royal  Berk- 
shire Hospital,  did  languish,  and  languishing  did  live,  on 
which  said  £9th  day  of  December,  in  the  year  aforesaid,  in 
.  the  hospital  aforesaid,  at  the  parish  last  aforesaid,  in  the 
borough  aforesaid,  the  said  Richard  Woolley  of  the  mortal 
fracture  aforesaid  did  die.  And  so  the  jurors  aforesaid 
upon  their  oaths  aforesaid  do  say,  that  the  said  Richard 
Woolley,  in  manner  and  by  the  means  aforesaid,  accident- 
ally, casually,  and  by  misfortune  came  to  his  death,  and 
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not  otherwise ;  and  that  the  said  carriage  and  engine  were        1842. 

moving  to  the  death  of  the  said  Richard  WoolUyt  and  are  qJ]^^^ 

of  the  value  of  100/.,  and  are  the  goods  and  chattels,  and  « 

in  the  possession  of  the  Great  Western  Railway  Company,      y^^j^^^ 

In  witness  whereof,  &c.  &c."  Railway 

Company. 

WaddingtoH  shewed  cause  (a). 

Kelly  supported  the  rule. 

Besides  the  authorities  mentioned  in  the  judgment  of  the 
Court  as  to  the  principal  objection  (A)  to  the  inquisition, 
the  following  authorities  were  referred  to  in  the  course 
of  the  argument :  Reg,  v.  Grand  Junction  Railway  Com-- 
pony  (c).  Rex  v.  Evett  (</),  and  Reg.  v.  CUrk  (e),  stat.  33 
Hen.  8,  c.  12 ;  2  Inst.  550.  Cur.  adv.  vuU. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court  as  follows  : — The  first  and  principal  objection  to  this 
inquisition  is,  that  it  appears  to  be  taken  before  the  co- 
roner of  the  borough  of  Reading,  upon  the  view  of  a  body 
lying  dead  within  that  borough,  and  upon  the  oaths  of  men 
of  that  borough ;  but  upon  the  face  of  the  inquisition  it- 
self it  is  found  that  the  accident  which  occasioned  the 
death  occurred  in  the  parish  of  Sonning,  in  the  county  of 
Berks  (not  saying  within  the  borough  of  Reading),  yet  the 
jury  have  found  the  cause  of  the  death,  and  that  a  certain 
carriage  and  engine  were  moving  to  the  death,  and  have 
found  their  value  to  be  100/. 

For  the  Company  it  is  urged  that  on  the  face  of  the  in- 
quisition a  want  of  jurisdiction  appears. 

For  the  crown  it  is  contended  that  there  is  no  such 
want ;  and  that  on  two  grounds  : — 

(a)  The  case  was  argued   in  the  deodand    were   insufficiently 

Easter  term  last  (April  30th),  be-  stated. 

fore  Lord  Denman  C.  J.,  Palte^  (c)  11  A.  &  E.  12«;  5.  C.  3  P. 

ton,  William  and  Wighiman  Js.  &  D.  57. 

(6)  The  inquisition  was  also  ob-  (d)  6  B.  &  C.  247;  S.  C.  9D.  & 

jccted  to  on  the  ground  that  the  R.  337. 

cause  of  death  and  the  finding  uf  (e)  1  Salk.  377. 

VOt.  II. — O.  D.  3  F 
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First,  That  at  common  law  the  coroner  of  the  place 
where  a  dead  dody  is  lying  has  jurisdiction  to  inquire  into 
the  death  and  the  cause  of  it,  though  both  the  one  and  the 
other  should  have  happened  out  of  bis  jurisdiction.  Se- 
condty,  That  at  alt  events  such  jurisdiction  is  given  by 
the  Stat.  4  Edw.  I,  De  Officio  Coronatoris,  stat  2,  and  2  8c 
3  Edw.  6,  c.  24. 

It  may  be  convenient  to  examine  the  second  ground  in 
the  first  place.  The  statute  4  Edw.  1  is  said  by  Seijeant 
Hawkins,  Bk.  ii.  c.  9f  s.  22,  to  be  wholly  directory^  and  in 
affirmation  of  the  common  law.  It  contains  uo  provision 
whatever  respecting  the  jurisdiction  of  the  coroner  as  re- 
gards place,  nor  any  expression  which  can  be  construed 
into  an  extension  of  his  power.  The  stat  £  &  3  Edw.  6, 
c.  24,  s.  2,  does  expressly  provide,  **  that  where  any  per- 
son shall  he  feloniously  stricken  or  poisoned  in  one  county 
and  die  of  the  same  stroke  or  poisoning  in  another  county, 
an  indictment  thereof,  found  by  jurors  of  the  county  where 
the  death  shall  happen  (whether  before  the  coroner  upon 
the  sight  of  such  dead  body,  or  before  the  justices  of  the 
peace  or  other  justices  or  commissioners  which  shall  have 
authority  to  inquire  of  such  offences),  shall  be  as  good  and 
effectual  in  the  law  as  if  the  stroke  or  poisoning  had  been 
committed  and  done  in  the  same  county  where  the  party 
shall  die,  or  where  such  indictment  shall  be  so  founded.** 

The  statute  then  contains  similar  provisions  respecting 
appeals  of  murder,  and  the  trial  of  accessories,  as  well  in 
murder  as  other  felonies.  The  words  of  the  second  sec- 
tion are  confined  to  cases  o{ felonious  killing,  and  the  pre- 
amble of  the  act,  and  all  the  other  sections  in  it,  plainly 
shew  that  the  mischief  intended  to  be  remedied  was  the 
escape  of  felons  from  want  of  jurisdiction  and  nothing 
else.  But  it  is  said,  that  as  the  jury  must  determine  whe- 
ther there  has  been  a  felonious  killing,  and,  as  in  all  cases 
of  violent  death  such  felonious  killing  may  exist,  the  statute 
incidentally  gives  power  to  the  coroner  to  pursue  an  in- 
quiry into  the  cause  of  death  in  all  cases  where  he  has 
once  begun  it.    This  argument  justly  applies  where  there 
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18  any  suspicion  and  charge  of  felony  before  the  coronft^ 
upon  which  the  jury  would  have  to  exercise  their  judg- 
ment 5  but  it  is  observable,  that  the  act  of  parliament 
seems  to  assume  the  existence  of  the  felony,  for  it  makes 
good  an  indictment  found  for  felonious  striking  or  poison- 
ing, but  is  silent  entirely  as  to  what  is  to  be  done  by  coro- 
ner or  jury,  if  no  such  indictment  be  found.  The  effect  of 
any  other  finding  seems  to  be  left  entirely  as  it  stood  at 
common  law. 

It  is  further  objected  that  the  statute  2  8c  S  Edw.  6, 
speaks  only  of  counties,  and  that  however  it  may  empower 
the  coroner  of  the  county  in  which  a  dead  body  lies  to 
inquire  into  the  cause  of  death  arising  in  another  county, 
it  does  not  empower  the  coroner  of  a  borough  or  other 
limited  jurisdiction  so  to  do. 

In  support  of  this  objection,  the  case  of  Rex  v.  Welsh  {a) 
is  cited,  where  the  judges  held  that  the  stat.  7  Geo.  4,  c.  64, 
s.  12,  giving  jurisdiction  in  cases  of  offences  committed 
within  500  yards  of  the  border  of  a  county,  does  not  extend 
to  offences  committed  within  500 yards  of  a  borough.  The 
language  of  the  two  acts  is  very  similar  in  the  use  of  the 
word  '^  county,"  and  we  see  no  reason  for  putting  a  differ- 
ent sense  upon  it  in  this  case  from  that  which  the  judges 
adopted  in  the  case  cited.  For  this  reason,  therefore,  as 
well  as  the  other  above  mentioned  we  think  that  the  statute 
2  8c  3  Edw.  6  does  not  apply. 

It  remains  to  consider  what  jurisdiction  the  coroner  has 
at  common  law.  It  is  laid  down  in  Hale^s  P.  C  vol.  i.  p. 
4£6,  ''  At  common  law  if  a  man  had  been  stricken  in  one 
county  and  died  in  another,  it  was  doubtful  whether  he 
were  indictable  or  triable  in  either,  but  the  more  common 
opinion  was,  that  he  might  be  indicted  where  the  stroke  was 
given,  for  the  death  is  but  a  consequent  and  might  be 
found  in  another  county,"  (and  he  cites  9  Edt0. 4,  c.  48,  and 
7  Hen,  7,  c.  8,)  ''  and  if  the  party  died  in  another  county, 
the  body  was  removed  into  the  county  where  the  stroke  was 

(fl)  1  Moo.  C.  C.  175. 
3  f2 
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given,  for  the  coroner  to  take  an  inquisition  super  visum 
corporis,  6  Hen.  7>  c.  10,  but  now  by  stat.  ^  &  3  Edw.  6, 
c.  24.  the  justices  or  coroner  of  the  county  where  the  party 
died  shall  inquire  and  proceed  as  if  the  stroke  had  been  io 
the  same  county  where  the  party  died." 

Again,  in  vol.  ii.  p.  66,  it  is  said,  "  And,  therefore,  in 
ancient  times,  if  a  man  were  hurt  in  the  county  of  A.  and 
died  in  the  county  of  B.,  the  coroner  of  the  county  of  B. 
could  not  take  an  inquisition  of  his  death,  because  the 
stroke  was  not  given  in  that  county,  nor  could  the  coroner 
of  the  county  of  A.  take  an  inquisition,  because  the  body 
was  in  the  county  of  B.,  but  they  used  to  remove  the  body 
into  the  county  of  A.,"  and  there  the  coroner  of  that  county 
was  to  take  the  inquisition,  and  he  cites  6  Hen.  7$  c.  10,a,  as 
before.  Again,  the  stat.  2  8c  3  Edw.  6,  in  the  preamble  dis- 
tinctly states,  that  in  such  case  ^*  it  hath  not  been  founden, 
by  the  laws  and  customs  of  this  realm,  that  any  sufficient 
indictment  thereof  can  be  taken  in  any  of  the  said  two 
counties,  for  that  by  the  custom  of  this  realm  the  jurors  of 
the  county  where  such  party  died  of  such  stroke  can  take 
no  knowledge  of  the  said  stroke,  being  in  a  foreign  coun- 
ty, although  the  same  two  counties  and  places  adjoin  very 
near  together,  nor  the  jurors  of  the  county  where  the 
stroke  was  given  cannot  take  knowledge  of  the  death  in 
another  county,  although  such  death  most  apparently  come 
of  the  stroke.*'  The  same  law  is  laid  down  very  pointedly 
in  Hale's  Pleas  of  the  Crown,  426,  as  to  the  jurisdiction 
of  the  Admiralty  and  common  law  in  such  cases.  **  If  a 
mortal  stroke  be  given  on  the  high  sea  and  the  party  comes 
to  land  in  England  and  die,  the  admiral  shall  not  have  ju- 
risdiction in  this  case  to  try  the  felon,  because  the  death 
that  consummated  the  felony  happened  upon  the  land,  nor 
the  common  law  shall  not  try  him,  because  the  stroke  that 
made  the  offence  was  not  infra  corpus  comitates."  And 
he  cites  d  Rep.  106,  b,  Sir  Harry  Constable's  case ;  and  2 
Rep.  93,  a,  Bingham's  case;  and  Lade's  case,  25  Eliz. 
cited  in  the  latter  case. 

After  these  authorities  it  is  startling  to  hear  it  asserted 
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broadly  at  the  bar»  that  if  a  mortal  stroke  be  given  in 
county  A.  and  the  party  go  to  and  die  in  county  B.  and  the 
body  after  death  be  taken  into  county  C,  the  coroner  of 
county  C.  may  hold  an  inquest  and  inquire  into  the  whole 
matter,  and  that  by  the  common  law.  No  authority  is 
cited  for  such  assertion,  and  in  truth  there  is  no  foundation 
for  it. 

The  mere  fact  of  a  body  lying  dead  does  not  give  the 
coroner  jurisdiction,  nor  even  the  circumstance  that  the 
death  was  sudden;  there  ought  to  be  a  reasonable  suspi- 
cion that  the  party  came  to  his  death  by  violent  or  unna- 
tural means;  1  East^s  Pleas  of  the  Crown,  382,  citing 
three  MS.  cases;  and  see  also  Rex  v.  Justices  of  Kent  (a), 
and»  Nolan,  141,  Rex  v.  Justices  of  Norfolk,  which  is  one 
of  the  cases  cited  in  Easfs  P.  C.  The  coroner  must,  there- 
fore, before  he  summons  a  jury  make  some  inquiry,  and  if 
on  that  inquiry  he  finds  that  the  circumstances  which  oc- 
casioned the  death  happened  out  of  his  jurisdiction,  and 
that  there  is  no  reasonable  suspicion  of  murder  or  man- 
slaughter, he  ought  to  abstain  from  summoning  a  jury,  and 
the  body  in  order  to  an  inquest  must  be  removed  into  the 
county  where  the  circumstances  took  place. 

If,  however,  the  coroner  has  reason  to  suspect  murder 
or  manslaughter  to  have  been  committed,  or  if  it  does  not 
appear  on  inquiry  by  him  that  the  circumstances  occurred 
out  of  his  jurisdiction,  he  is  bound  to  summon  a  jury,  and 
then  if  in  the  course  of  evidence  it  should  appear  that  the 
circumstances  occurred  out  of  his  jurisdiction,  and  no 
murder  or  manslaughter  is  suspected,  the  coroner  must 
stop  the  proceedings  and  discharge  the  jury.  This  is  what 
he  would  have  been  obliged  to  do  before  the  statute  2  &  3 
Edw.  6,  in  all  cases  where  such  circumstances  appeared, 
and  this  he  must  do  still  unless  it  be  a  supposed  case  of 
murder  or  manslaughter,  when  he  must  proceed  till  the 
jury  find  their  verdict. 

If  the  verdict  be  death  by  the  visitation  of  God,  nothing 
more  is  done ;  for  in  truth  it  appears  that  there  was  no 
(a)  11  £ast^SS0. 
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occasion  for  an  inquest.  If  the  verdict  be  murder  or 
manslaughter,  then  the  want  of  jurisdiction  at  common 
law  (if  any)  is  cured  by  stat.  2  &  3  Edw.  6.  If  the  verdict 
be  *^  per  infortunium,  then  the  coroner  (that  is  by  the  jury) 
is  to  inquire  of  the  deodand,  and  the  value,  and  in  whose 
hands,  and  is  to  seize  and  deliver  the  same  to  the  township 
to  be  answerable  for  the  same  to  the  king  by  the  statute 
4  Edw.  ^,  J)e  0£Bcio  Coronatoris;  2  Hale^s  Pleas  of  the 
Crown,  62."  But  this  supposes  that  the  circumstances 
which  occasioned  the  death  happened  within  his  jurisdic- 
tion, and  that  the  deodand  to  be  seized  is  also  within  it. 

If  the  facts  be  otherwise,  as  in  this  case,  then  the  finding 
the  deodand  at  all  events  is  merely  void.  But,  as  a  want 
of  jurisdiction  appears  on  the  face  of  the  proceedings,  we 
are  of  opinion  that  the  whole  inquisition  is  void. 

We  do  not  enter  into  any  question  as  to  the  validity  of 
the  inquisition  in  other  respects,  but  on  the  ground  of  want 
of  jurisdiction,  the  rule  to  quash  it  must  be  made  absolute. 

D.  Rule  absolute  (a). 

(a)  But  see  the  stat.  6  Vkt,  c.  18,  (passed  11th  April,  1843,)  which  now 
gives  the  juridiction. 


Ex  parte  Clabrb(6). 

1.  The  Court  JT^ ASHLEY  ohiVLiued  a  rule  for  a  writ  of  habeas  corpus 

return  to  a  ha-  to  bring  up  the  applicant  fVilliam  Saint  Thomas  Clarke,  a 

beas  corpus  ad 

subjiciendum  (6)  This  case  was  decided  in  Hil.  T.  last,  (Jan.  17.) 

to  be  amended 

even  after  it  is  filed,  and  without  the  consent  of  the  prisoner. 

2.  Where  the  return  was  that  the  prisoner  was  commiued  to  custody  **  upon  the  fol* 
lowing  order,"  and  then  set  out  an  oraer  purporting  to  be  an  order  of  the  Master  of  the 
Rolls  committing  the  prisoner  for  contempt,  it  was  objected  that  the  return  did  not  state 
that  the  order  was  in  fact  made  by  the  Master  of  the  Rolls : 

The  Court  allowed  the  return  to  be  amended  by  striking  out  the  words  "  the  fol- 
lowing order,"  and  substituting  "  by  an  order  of  the  High  Court  of  Chancery,  made  by 
the  Right  Hon,  Henry  Lord  Langdale,  Master  of  the  Rolls,  of  which  the  following  is  a 
copy." 

3.  ITie  order  stated  that  the  prisoner  was  brought  to  the  bar  of  the  Coart  of  Chan- 
cery and  committed  for  contempt.  The  Court  would  not  allow  the  prisoner  to  use 
affidavits  to  shew  that  he  had  not  been  brought  to  the  bar  of  the  Court,  and  so  was  en- 
titled to  his  discharge  under  11  Geo.  4  and  1  Will,  4,  c.  36,  s.  15,  rule  5. 

4.  This  Court  takes  judicial  notice  that  the  Master  of  the  Rolls  is  a  judge  of  the 
Court  of  Chancery. 
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prisoner  in  the  custody  of  the  warden  of  the  Fleet  Prison^        1842. 
to  the  bar  of  this  court,  with  the  cause  of  his  being  de-      /^" 

£iX  pftrt6 
tamed  &c.  CiiArkb. 

The  affidavits  on  which  the  rule  was  obtained  contained 
the  following  statements. 

The  prisoner,  who  was  defendant  in  a  chancery  suit  in 
which  John  Clarke  and  others  were  plaintiffs,  had  been 
taken  at  Lincoln  on  the  13th  of  October  last  by  a  commis- 
sioner of  rebellion,  under  a  commission  of  rebellion  issued 
for  that  purpose  by  the  plaintiffs,  for  not  putting  in  his 
answer  in  the  said  suit,  and  brought  to  London.  On  the 
15th  October  he  was  taken  before  Lord  Langdale  M.  R. 
at  his  private  residence  in  Grosvenor  Street,  Hanover 
Square.  Lord  Langdale  examined  the  prisoner  in  the  pre- 
sence of  the  counsel  and  solicitors  of  the  plaintiffs  as  to 
the  causes  of  his  not  having  put  in  his  answer,  and  directed 
that  he  should  be  transferred  from  the  custody  of  the  com- 
missioner,  and  delivered  to  the  warden  of  the  Fleet. 

The  prisoner  had  remained  in  the  custody  of  the  warden 
ever  since,  and  had  not  during  the  first  four  days  of 
Michaelmas  Term  last,  or  at  any  other  time  during  the 
term,  been  brought  by  habeas  corpus  or  otherwise  to  the 
bar  of  the  Court  of  Chancery. 

On  application  at  the  warden's  office,  it  was  stated  that 
the  following  order  for  the  prisoner's  detention  had  been 
lodged  with  the  warden. 

''Master  of  the  Rolls. 

Friday,  the  15th  October,  5  Vict.  1841. 
Between  John  Clarke  and  others,  plaintiffs. 

William  Saint  Thomas  Clarke,  defendant. 

The  defendant  William  Saint  Thomas  Clarke^  being  this 
day  brought  to  the  bar  of  this  Court  by  virtue  of  a  com- 
mission of  rebellion,  for  not  putting  in  his  answer  to  the 
plaintiff's  bill,  and  the  said  defendant  still  persisting  in  his 
contempt,  it  is  on  the  motion  of  A*  J3.  of  counsel  for  the 
plaintiffs  ordered  that  the  said  TF.  S,  T.  C.  be  turned  over 
to  the  prison  of  the  Fleet,  and  that  he  do  remain  there  until 
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1849.         he  hath  fully  answered  the  plaintiffs'  bill«  cleared  bis  con- 
^"^      tempt,  and  this  Court  make  other  order  to  the  contrary. 
cLmb!  Entered  S.  S.  F.  R.  B." 

Paihlejf  on  moving  for  the  rule  referred  to  11  Geo.  4 
and  1  Will.  4,  c.  SG^  s.  15,  rule  5,  which  provides,  "  That 
if  the  defendant,  under  process  of  contempt  for  not  appearing 
or  not  answering,  be  in  actual  custody,  and  shall  not  have 
been  sooner  brought  to  the  bar  of  the  Court  under  process 
to  answer  his  contempt,  the  plaintiff,  if  the  contempt  be 
not  sooner  cleared,  shall  bring  the  defendant  by  an  habeas 
corpus  to  the  bar  of  the  Court  within  thirty  days  from  the 
time  of  his  being  actually  in  custody  or  detained  (being 
already  in  custody)  upon  process  of  contempt,  and,  if  the 
last  day  of  such  thirty  days  shall  happen  out  of  term,  then 
within  the  four  first  days  of  the  ensuing  term :  and  where 
the  defendant  is  in  custody  of  the  serjeant  at  arms,  or  of 
the  messenger,  upon  an  attachment  or  other  process,  the 
plaintiflF  shall,  within  ten  days  after  his  being  taken  into 
such  custody,  or  if  the  last  of  such  ten  days  shall  happen 
out  of  term,  then  within  the  first  four  days  of  the  next 
ensuing  term,  cause  the  defendant  to  be  brought  to  the  bar 
of  the  Court ;  and  in  case  any  such  defendant  shall  not  be 
brought  to  the  bar  of  the  Court  within  the  respective  times 
aforesaid,  the  sheriff,  gaoler  or  keeper,  serjeant  at  arms 
or  messenger,  in  whose  custody  he  shall  be,  shall  thereupon 
discharge  him  out  of  custody,  without  payment  by  him  of 
the  costs  of  contempt,  which  shall  be  payable  by  the  party 
on  whose  behalf  the  process  issued,"  8cc.  He  contended 
that,  as  it  appeared  that  the  prisoner  had  beeu  in  custody 
more  than  thirty  days  for  his  contempt,  without  having  been 
brought  to  the  bar  of  the  Court  of  Chancery,  he  was  entitled 
to  his  discharge. 

Jan.  21.  The  warden  of  the  Fleet  brought  the  prisoner 
into  Court,  and  made  the  following  return : 

''  I  &c.,  warden  &c.,  do  certify  and  return,  that  before  the 
coming  of  the  Queen's  writ  of  habeas  corpus  to  me  directed 
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and  which  is  here  annexed,  to  wit,  on  the  15th  October, 

1841,  W.  S.  r.  C,  in  said  writ  named,  was  committed  to  my      ^T^"^ 

x<i  pttrt6 

custody  upon  the  following  order ^ — "  Master  of  the  Rolls/'      Clarke. 
&c.     TIii.M  followed  the  order  already  set  out. 
The  return  having  been  filed, 

PasA/iy  moved  for  the  prisoner's  discharge.  The  return 
does  not  state  that  the  order  of  commitment  was  made  by 
the  Master  of  the  Rolls,  but  merely  that  the  prisoner  was 
committed  upon  **  the  following  order."  [Lord  Denman 
C.  J.  The  commitment  certainly  is  not  shewn  to  be  the 
act  of  Lord  Langdale,  The  warden  may  have  one  reason 
or  another  for  supposing  that  Lord  Longdate  made  the 
order,  but,  if  he  has  made  up  his  mind  that  it  was  Lord 
Langdale'a  order,  should  he  not  aver  it  as  a  fact  ?] 

Jervis  and  Crompton,  (who  appeared  for  the  plaintiffs  iir 
the  Chancery  suit.)  The  return  may  be  amended :  Reg, 
V*  Batcheldor{a);  Anonymous  (Jb).  [Lord  Denman  C.J. 
Perhaps  the  warden  himself  may  not  be  willitig  that  his 
return  should  be  amended.  fVightman  J.  referred  to 
Chambers^s  Case  (c).] 

Jertns  then  stated  that  the  warden,  through  him,  had 
applied  to  amend  by  striking  out  the  words  *'  the  following 
order,"  and  introducing  instead  thereof,  **  by  an  order  of 
the  High  Court  of  Chancery,  made  by  the  Right  Hon. 
Henry  Lord  Langdale,  Master  of  the  Rolls,  of  which  the 
following  is  a  copy." 

Pashley  contended  that  such  an  amendment  ought  not 
to  be  allowed,  as  the  writ  had  been  obtained  on  the  very 
ground  that  it  was  not  the  Court  of  Chancery  that  made 
the  order.  The  prisoner  could  shew  that  the  order  was 
not  made  "  at  the  bar  of  the  Court,"  as  the  statute  required, 
and  the  amendment  might  perhaps  have  the  effect  of 
shutting  out  the  truth  of  the  very  point  in  dispute. 

(a)  1  P.  &  D.  516.        (6)  1  Mod.  lOS.         (c)  Cro.  Car«  133. 
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1842.  Lord  Dknman  C,  J. — I  am  of  opinion  that  the  objection 

^''"'^  to  the  return,  as  it  stands  at  present,  is  a  valid  objection* 
Clarke.  The  paperj  containing  the  order  stated  on  the  return,  may 
have  come  from  any  quarter :  nothing  else  is  set  out,  and 
there  is  no  averment  that  it  was  the  Master  of  the  Rolls 
who  made  the  order.  But  the  warden  applies  to  amend 
his  return.  We  have  clearly  power  to  allow  him  to  amend; 
the  question  is  whether  we  ought  to  allow  him  to  do  so. 
In  Chambers^s  case,  the  Court  itself  advised  the  marshal  to 
amend.  There  is  also  the  anonymous  case  in  1  Mod.;  and 
the  anonymous  case  in  Fortesc.  273  recognises  the  pro* 
priety  of  allowing  returns  to  be  amended  in  ordinary  cases. 
In  the  case  of  Power  v.  Jackson  (a),  the  Lord  Chancellor 
ordered  the  return  to  be  amended.  Plain  common  sense 
also  authorises  such  amendments,  and  we  should  be  wanting 
in  the  discharge  of  our  duty,  if  we  did  not  allow  them. 
We  will  allow  the  amendment  proposed  in  this  case.  If 
the  warden  chooses  to  say  that  this  order  was  made  by  the 
Court  of  Chancery  he  may  do  so,  and  be  takes  upon  hiaiself 
the  consequences  if  the  fact  is  not  so. 

Patteson,  Colebibge  and  Wightman  Js.  concurred. 

D.  Amendment  allowed. 

The  return  having  been  amended, 

January  24th.  Pashley  again  moved  (6)  that  the  prisoner  be  discharged. 
The  first  objection  to  the  amended  return  is,  that  it  is  not 
stated  that  the  warden  ever  received  any  sealed  warrant 
from  the  Court  of  Chancery,  and  it  is  consistent  with  the 
return  that  the  warden  was  not  in  the  Court  of  Chancery 
when  the  commitment  was  made.  The  next  objection  is 
founded  on  the  statement  that  the  warden  holds  the  prisoner 
under  an  order  of  the  Court  of  Chancery,  made  in  open 

(a)  2  Russ.  583.  before  Lord  Denman  C.  J.,  Paite- 

(6)  On  Monday  January  34»      tan,  Coleridge  and  Wighiman  Js. 
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court,  which  is  admitted  to  be  necessary,  for  none  other        ia49. 
will  authorise  a  detainer  beyond  a  certain  time,  1 1  Co.  4,      -^T^^^ 
and  I  Will.  4,  c.  36,  s.  15,  rule  15.     By  the  practice  of  the      Ci^rki! 
Court  of  Chancery,  this  order  might  be  made  in  a  private 
room,  and  if  the  facts  in  the  return  are  doubtful,  the  prisoner 
may  plead  to  it. 

The  return,  to  be  good,  must  have  the  greatest  certainty, 
that  the  Court  may  see  distinctly  that  the  party  who  is 
brought  up  is  justly  deprived  of  his  liberty.  2  Inst.  52, 
86,  DeybeVs  ca$e  (a),  Leonard  WaisofCs  case  (6),  Rex  v. 
CUrkic),  Bu$heirs  ca8e{d),  In  re  Power  {e).  Burdett  v. 
Abbot  {/),  Case  of  the  Sheriff  of  Middlesex  (g).  Com.  Dig. 
Imprisonment,  H.  5;  Form,  2;  Deacofi's  Bankrupt  Law, 
411;  Dicas  v.  Lord  Brougham  (A).  The  return  does  not 
state  that  the  prisoner  when  committed  to  the  custody  of 
the  warden  was  in  actual  custody.  [Coleridge  J.  The 
expression  in  the  order  ^*  turned  over,"  implies  that  he  was 
in  actual  custody.]  The  warden  is  not  bound  by  what  is 
stated  by  way  of  recital,  he  ought  to  so  state  the  facts  as  to 
pledge  himself  to  the  truth,  and  to  be  liable  to  an  action  if 
he  states  them  untruly.  That  was  the  form  of  the  return 
in  Rex  v.  Suddis(i).  In  this  case  there  was  only  a  statu* 
tory  authority,  and  it  ought  to  be  shewn  that  the  case  came 
within  it. 

2.  The  time  has  elapsed  during  which  he  might  have 
been  detained  without  an  order  of  commitment  of  the  Court 
of  Chancery,  pronounced  by  the  Court  upon  the  prisoner 
being  brought  to  the  bar  of  the  Court;  the  return  ought  to 
show  distinctly  that  the  prisoner  was  so  committed.  The 
jurisdiction  ought  to  be  distinctly  shewn,  and  it  is  not.  Want 

(a)  4tB.Sc  Aid.  243.  S  Keble,  322. 

(6)  9  A.  &  £.  775 ;  S.  C  nom.  (e)  2  Russ.  583. 

jR^:-  ▼.  Batcheldor,  1  P.  &D.  516.  (/)  U  East,  1. 

(c)  1  Salk.  349.  (g)  11  A.  &  E.  296 ;  S.  C.  3  P. 

id)  1  Freem.  1;   S.  C.  Sir  T.  &  D.  349. 

Jones,  13  ;  Vaugh.  135.    On  mo-  (A)  6  C.  &  P.  249.      " 

tion  for  time  to  plead,  1  Mod.  119;  (t)  1  East,  306. 
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1842.  of  jurisdiction  may  be  shewn  by  affidavits.  The  following 
'"^^''^^^  cases  were  cited  :  as  to  the  nature  of  the  process,  Miller 
Clawkb.  V  Knox  (a),  DanielVs  Ch.  Pr.  (6):  as  to  the  defect  of 
jurisdiction  and  that  the  want  of  it  might  be  shewn  by 
affidavits,  Rex  v.  Justices  of  Somerset  (c),  Rex  v.  Justices 
of  North  Riding  {d),  Hex  v.  St*  James,  Westminster  (e), 
Rexv.  Great  Maiiow(f\  Reg.  v.  Justices  of  Cheshire (jg), 
Rexv.  Justices  of  Cambridgeshire {h),  Christie  v.  Unwin{i), 
Rex  V.  Mayor  of*  Bridgewater  (A:),  Buggin  v.  Bennett  (/), 
Ferguson  v.  Mahon{m),  [Lord  Denman  C.  J.  Before  we 
decide  whether  you  have  a  right  to  refer  to  affidavits,  it  will 
be  convenient  to  hear  the  other  side  as  to  the  validity  of 
the  order  on  the  face  of  it] 

Jervis  (with  whom  was  Crompton).  The  order  is  good 
on  the  face  of  it.  There  is  no  writ  of  execution  except 
against  a  party.  In  the  case  of  Dicas  v.  Lord  Brougham{n\ 
the  plaintiff  who  had  been  committed  was  not  a  party  ;  that 
was  a  commitment  by  the  Chancellor  sitting  in  bankruptcy 
matters. 

A  Court  of  Chancery  has  jurisdiction  to  commit  for  con* 
tempt.     [He  was  stopped  by  the  Court.] 

Lord  DbnmaNi  C.  J. — The  order  is  good  on  the  face  of 
it.  It  states  that  the  party  was  committed  at  the  bar  of  the 
Court  for  contempt.     It  is  said  that  there  may  be  a  warrant 

{a)  4  Bing.  N.  C.  674  \  S.C,6  &  D.  sa 

Scott,  1.  (A)  4  A.  &£.  Ill ;  S,  C.  5  N. 

{h)  Vol.  ii.  pp.613,  615.  &  M.  440. 

(c)  5  B.  &  C.  816 ;    S.  C.  6  (0  11  A.  &  E.  373;  5.  C.3  P. 

D.  &  R.  469.  &  D.  204. 

(rf)  6  B.  &  C.  15«  ;  .S.  C.  9  D.  (*)  6  A.  &  E.  339;  &  C.  1  N. 

&R.S04.  &P.466. 

(0  2  A.  &  E.  241 ;  S.  C.  4  N.  (/)  4  Burr.  2035. 

&  M.  253.  (m)  11  Ad.  &  £.  179;  5.  C  3 

(/)  3  East  244.  P.&D.  143. 

(g)  8  A.  &  E.  398;  &  C.  1  P.  (n)  6  C.  &  P.  249. 
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shewing  a  commitment  for  a  different  cause,  we  cannot 
intend  that. 

Pattbson,  Coleridge,  and  Wiohtman  Js.  concurred. 

PasAlejif  then  contended  he  had  a  right  to  refer  to  the 
affidavits,  to  shew  that  the  party  had  never  been  brought  to 
the  bar  of  the  Court  at  all.  He  cited  Gardener's  case  (a), 
Swallow  y*  Le  city  de  London  {b),  Hawkins'  Pleas  of  the 
Crown,  GoUkwain*s  case{c).  {^Coleridge  J.  Suppose  the 
warden  had  stated  as  a  fact  that  the  commitment  was  at 
Lord  Langdale*s  house,  and  thens  this  order  had  been  made, 
are  we  to  be  called  upon  to  say  that  that  was  not  the  bar 
of  the  Court?] 

There  is  another  objection,  that  this  is  an  order  by  the 
Master  of  the  Rolls,  and  the  authority  to  make  the  order 
is  confined  to  a  Court  of  Chancery.  The  Master  of  the 
Rolls  has  not  any  such  authority  given  him  by  the  statute. 
The  Court  of  the  Rolls  has  a  local  habitation  and  authority. 
4  Inst.  96.  It  has  been  said  that  the  Master  of  the  Rolls 
by  his  commission  cannot  make  a  decree  without  the  assist- 
ance of  two  masters :  Com,  Dig.  Chancery,  B.  4.  A  Court 
of  common  law  has  refused  to  answer  a  case  sent  from  the 
Rolls  Court. 

The  other  side  was  not  heard  on  this  last  objection. 

Lord  Denman  C.  J. — Two  further  objections  are  now 
made  to  the  return,  or  rather  there  is  one  now  made  to  the 
return,  and  another  is  sought  to  be  introduced  by  the  affi- 
davits. It  is  said  that  this  ord^r  is  objectionable,  because 
it  is  made  by  the  Master  of  the  Rolls,  but  I  am  of  opinion 
that  we  must  take  notice  that  the  Master  of  the  Rolls  is  a 
judge  in  Chancery.  There  is  no  statute  or  authority  which 
says  that   the   Master  of  the  Rolls  is  obliged  to  act  in  a 

(a)  Cro.  £liz.  831.  (c)  3  Wm.  Bl.  1307. 

(6)  1  Sid.  387. 


Ex  parte 
Clarke. 
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1842.  particular  place.  The  order  is  an  adjudication  by  the 
^^""^^^^  Court  that  it  was  sitting,  and  that  a  contempt  was  com- 
Clarke.  mitted  at  the  bar  of  the  Court,  and  affidavits  cannot  be 
received  to  contradict  that  adjudication.  It  is  a  fact 
judicially  found  by  an  authority  competent  to  find  it.  The 
Lord  Chief  Justice  of  the  Common  Pleas  in  the  case  so 
often  referred  to  of  Brittain  v.  Kinnaird(a),  says,  ''But  it 
is  said,  that  a  jurisdiction  limited  as  to  person,  place,  and 
subject-matter,  is  stinted  in  its  nature,  and  cannot  be  law- 
fully exceeded.  I  agree ;  but  upon  the  inquiry  before  the 
magistrate,  does  not  the  person  form  a  question  to  be 
decided  by  evidence ;  does  not  the  place,  does  not  the  sub- 
ject-matter,  form  such  a  question?'' — "The  magistrate,  it 
is  urged,  could  not  give  himself  jurisdiction,  by  finding  that 
to  be  a  fact  which  did  not  exist.  But  he  is  bound  to  inquire 
as  to  the  fact,  and,  when  he  has  inquired,  his  conviction  is 
conclusive  of  it.**  It  is  not  contended  that  the  warden  has 
stated  anything  untruly.  The  Master  of  the  Rolls  has 
adjudicated  upon  a  fact,  we  cannot  suppose  untruly,  and 
his  adjudication  upon  it  is  conclusive. 

Patteson,  Coleridge,  and  Wightman  Js.  expressed 
their  concurrence,  on  the  ground,  that  they  would  take 
notice  that  the  Master  of  the  Rolls  was  a  judge  of  the 
Court  of  Chancery,  and  that  his  adjudication  of  the  fact  of 
the  contempt  was  an  adjudication  by  a  Court  of  competent 
jurisdiction,  which  could  not  be  contravened  by  affidavit 

G.  Prisoner  remanded, 

(a)  1  B.  &  B.  438. 
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The  Queen  v.  Greene.  Tuetday, 

June  ^Ut. 

A  RULE  for  a  quo  warranto  had  been  obtained  in  this  On  dischaii^- 

case  on  the  affidavit,  among  others,  of  Mr.  Simpson,  town  co8te,the  prac^ 

clerk  of  Lichfield.    Affidavits  were  made  in  answer.    On  ticeofthe 

this  rule  coming  on  for  argument,  Cole  admitted  that  he  niUy^g^norto 

could  not  support  it.  order  them  to 

be  paid  by  any 
one  not  a  for- 

Sir  W.  W.  Folktt  S.  G.  applied  for  costs  to  be  paid  by  "^^^^^^ 

Mr.  Simpson,  on  the  ground  that  the  relator  was  a  man  out  a  separate 

object. 
r^      %  .         -  DUt,  The 

On  the  question  of  costs,  Court  has  a 

Cur.  adv.  VUlt.       discretionary 
power  to  order 
costs  to  be 

Lord  Dbnman  C.  J.  now  delivered  the  judgment  of  PJJlJ  ^^^^^^ 
the  Court. — A  rule  of  quo  warranto  had  been  obtained,  affidavits  in 
but  was  given  up.     We  were  disposed  to  think  that  it  motion,  parti- 
ought  to  be  discharged  with  costs  to  be  paid  by  the  person  culaHy  attor- 
who  had  obtained  it,  being  an  attorney,  who  appeared  by  professional 

the  affidavits  in  answer  to  have  set  up  a  relator  who  could  character,  but, 

,  if  the  claim  for 

pay  no  costs,  and  could  hardly  be  considered  as  a  real  party  costs  arises  on 

to  the  cause.    A  question  however  occurred  to  us,  how  '^®  *5;*^*^* 
*  'in  answer, 

far  this  was  conformable  to  the  practice  of  the  Court,  or  there  must  be 
indeed  to  the  principles  of  justice,  without  a  special  appli-  ^^n?  ^^^  " 
cation,  which  the  party  may  have  an  opportunity  of  answer- 
ing. It  is  laid  down  in  Archbold's  Practice,  1 187,  (7th  ed.) 
that  no  costs  can  be  given  against  a  person  not  a  party  to 
the  rule  without  a  special  application.  The  same  language 
appears  to  have  been  held  in  the  Court  of  Exchequer  in 
two  cases  there  cited  and  applied  to  attornies.  Nothing, 
however,  is  more  certain  than  that  this  Court  has  in  several 
instances  granted  costs  against  persons  who  have  made 
affidavits  without  being  strictly  parties,  especially  against 
attornies,  who  are  considered  as  being  before  the  Court, 
and  as  its  officers  bring  cases  to  its  notice. 
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1849.  This  has  occurred  in  matters  both  of  a  civil  and  criminal 

rr^Z^       character,  and  that,  too.  where  the  conduct  has  been  im- 
The  QoE£N  ^       '      ' 

V.  peached  by  affidavits  in  answer,  and  there  has  been  no 

Greene,  opportunity  of  shewing  cause  against  granting  costs.  We 
take  the  true  rule  to  be,  that  the  Court  may  adjudge  from 
all  circumstances  who  is  the  party,  and  give  costs  against  any 
party  or  against  an  attorney,  if  the  affidavit  of  the  person 
sought  to  be  charged,  or  any  affidavit  produced  by  an  attor- 
ney shews  good  ground  for  imposing  them  upon  them 
respectively. 

But,  if  the  claim  for  costs  should  arise  from  the  affidavits 
produced  in  answer,  there  must  be  a  special  application. 

In  the  present  case,  costs  are  asked  in  respect  of  the 
statements  made  in  opposition  to  the  rule.  Besides,  the 
conduct  complained  of  is  not  (strictly  speaking)  what  has 
been  done  in  the  character  of  an  attorney.  We  think, 
therefore,  that  costs  cannot  be  granted  without  a  special 
application. 

G.  Rule  discharged. 


Saturdinf,  Bateman  and  others  v,  Pindbr. 

Part  payment   ASSUMPSIT  by  the  executors  of  mdorsee  of  a  promts* 

after  action       gQ^y  note  against  maker.     The  declaration  stated  that  the 

brought  will        ,  ;     ,         7       ,      ,.^    . 

not  take  a  debt  defendant  m  tlie  lifetime  of  the  testator,  since  deceased, 

Statute  tf        ^"  ^**®  ^^*  March,  1830,  made  his  promissory  note  for 

Limiutions.      75L  75.  8c2.  payable  on  demand  to  one  Feamlejff  that  Fearn- 

ley  indorsed  to  the  testator,  and  defendant  promised  to  pay 

the  testator ;  and  that  after  the  death  of  the  testator,  to  wit^ 

on  the  Ist  June,  1837,  the  defendant  promised  the  plaintiffs, 

as  executors,  to  pay  on  request. 

Plea,  the  Statute  of  Limitations  and  issue  thereon. 

On  the  trial  before  WightmanJ.  at  the  Liverpool  summer 

assizes,  1841,  it  appeared  that  the  note  was  the  joint  and 

several  note  of  the  defendant  and  four  others,  and  was  made 

in  the  terms  stated  in  the  declaration.    Another  action  had 
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been  brought  against  one  of  the  other  makers  of  the  note ; 
and  the  defendant  in  that  action,  after  the  commencement  of 
the  present  action,  gave  a  cognovit  for  26/.  payable  by  in- 
stalments, and  also  paid  1/.  down  on  account  of  the  note. 
This  payment  vi'as  relied  upon  by  the  plaiutifFs  as  a  bar  to 
the  Statute  of  Limitations.  The  learned  judge  directed  a  ver- 
dict for  the  plaintiffs  on  the  authority  of  Yea  v.  Fouraker(a)f 
where  it  is  said,  '*  In  an  action  upon  a  promissory  note,  tried 
before  Mr.  Justice  Noel  upon  the  western  circuit,  it  was 
there  ruled  by  him  and  confirmed  by  this  Conrt,  without 
argument,  upon  a  motion  here  for  a  new  trial,  that  an 
acknowledgment  of  the  debt,  q/ier  the  commencement  of 
the  action,  takes  it  out  of  the  Statute  of  Limitations."  Leave 
was  given  to  the  defendant  to  enter  a  nonsuit. 

Addison,  in  the  Michaelmas  term  following,  moved  for  a 
rule  nisi  accordingly,  and  also  for  a  new  trial  on  another 
point.  Yea  V.  Fouraker(a)  has  been  overruled.  It  could 
not  be  supported  except  on  the  ground  that  the  acknow- 
ledgment has  the  effect  of  drawing  down  the  original  pro- 
mise. But  it  is  now  settled  law  that  the  acknowledgment  is 
evidence  of  a  new  promise :  Fittam  v.  Foster  (Jb),  Ward  v. 
HutUer  (c).  A  part  payment  has  the  same  effect :  per 
ParkeJ.  (during  the  argument)  in  Gowan  v.  Forster  {d).  A 
part  payment,  therefore,  after  action  brought,  being  the  evi- 
dence of  such  new  promise,  is  insufficient  to  shew  there  was 
any  promise  subsisting  at  the  time  of  bringing  the  action. 
A  rule  having  been  granted, 

J.  Henderson  now  shewed  cause.  Yea  v.  Fouraker{a) 
was  recognised  in  Thornton  v.  lUingworth^e).  In  that  case 
it  was  held  that  a  promise  made  after  the  commencement 
of  an  action  is  not  sufficient  to  sustain  a  replication  that  the 

(a)  2  Bar.  i099.  (d)  3  B.  &  Ad.  511. 

(6)  1  B.  &  C.  «48;  5.  C.  2  D.  {e)  2  B.  &  C.  824;  5.  C.  4  D. 

&  R.  S03,  &  R.  545. 
(c)  6  Taunt.  210. 
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defendant  (who  had  pleaded  infancy)  ratified  his  contract 
after  he  came  of  age.  On  behalf  of  the  plaintiff  in  that 
case  it  was  sought  to  introduce  the  analogy  from  a  promise 
to  bar  the  Statute  of  Limitations,  and  Yea  v.  Fouraker{a)  was 
cited.  Bayley  J.  said,  '*  There  is  this  distinction  between 
the  case  cited  and  the  present.  There  the  debt  continued 
from  the  time  when  it  was  contracted,  but  without  the  new 
promise  it  could  not  have  been  recovered,  the  defendant 
relying  on  the  protection  given  by  the  Statute  of  Limitations. 
The  ground  on  which  that  statute  proceeds  is,  that  after  a 
certain  time  it  shall  be  presumed  that  a  debt  has  been  dis- 
charged. A  new  promise  rebuts  that  presumption,  and 
then  the  plaintiff  recovers,  not  on  the  ground  of  having  a 
new  right  of  action,  but  that  the  statute  does  not  apply  to 
bar  the  old  one."  Uolroyd  J.  also  observes,  '*  Where  the 
Statute  of  Limitations  has  run,  a  new  promise  revives  the 
debt  ab  initio,  and  that  is  equally  the  case  whether  the  pro- 
mise is  made  before  or  after  the  commencement  of  the 
action."  And  Littledale  J.  adds,  "  When  the  Statute  of 
Limitations  is  relied  upon,  an  acknowledgment  admits  the 
perpetual  existence  of  the  debt,  and  therefore  it  suffices 
whether  it  is  made  before  or  after  the  bringing  of  the  ac- 
tion." Irving  v.  Veitc/i  (6)  was  also  referred  to  as  overruling 
Tanner  v.  Smart  (c). 


Lord  Denman  C.  J. — Yea  v.  Fouraker  (a)  is  right,  if,  as 
explained  in  Thornton  y.Illingworth  (d),  the  Statute  of  Limi- 
tations is  to  be  interpreted  with  reference  to  the  presump- 
tion that  after  a  certain  time  a  debt  has  been  discharged. 
But  that  doctrine  was  fully  considered  and  repudiated  in 
Tanner  v.  Smart  (c),  and  it  was  settled  -that  a  new  promise 
is  necessary  to  take  a  debt  out  of  the  statute,  and  that  an 
acknowledgment  is  evidence  of  such  new  promise,  and  gives 


(o)  2  Bur.  1099. 

(6)  SM.&W.90. 

(c)  6B.  &C.603;  S.  C.  9  D. 


&  R.  549. 

(d)  2  B.  &C.  824;  S.C.  4  D. 
&  R.  515. 


TRINITY  VACATION,  V  VICT. 

a  new  right  of  action.  Tanner  v.  Smart  {a)  is  not  overruled 
by  Irving  v.  Veitch{b)j  and  Parke  B.  expressly  distinguishes 
them. 

Pattbson,  Williams  and  Wightman  Js.  concurred. 
2).  Rule  absolute  (c). 

(a)  6  B.  &  C.  603;  S.  C.  9  D.  (c)  No  counsel  appeared  in  sup- 
ft  R.  549f                                          port  of  the  rule. 

(b)  3M.&W.  90. 


IN  THE  EXCHEQUER  CHAMBER. 


Bookman  and  others  v.  Brown  (d).  Tuetdav 

(error  from  the  court  of  queen's  bench.)  June  QUt, 

Case.    The  declaration  stated,  that  before  and  at  the  stated  th^c^*^ 
time  of  the  committing  of  the  grievance,  8cc.  the  plaintifts  the  defendant 

had  been  i*e~ 

carried  on  the  business  of  linseed  crushers  in  Kent,  and  the  tained  by  the 

defendant  carried  on  the  business  of  an  oil  broker  in  London.  Pja>ntiffsas 

their  broker  to 
That  before  the  time,  when  Sec,  to  wit,  on  the  1st  January,  sell  certain 

1886,  the  plaintiffs  had  retained  and  employed  the  defendant  ^ver'the  san^ 

as  such  broker  to  sell  at  London^  for  the  plaintiffs,  certain  according  to 

quantities,  to  wit,  30  tuns  of  linseed  oil,  and  to  deliver  the  the  contract, 

same  in  the  port  of  London,  according  to  the  terms  of  the  ^  ^"^^  .P®'': . 
'^  °  son  as  should 

contract  or  contracts  of  sale,  to  such  persons  as  should  be-  become  the 

come  the  purchaser  or  purchasers   thereof,  for  a  certain  P^^*^^^®*"-  ^^ 
reasonable  commission  and  reward  to  the  defendant  in  that  that  the  de- 
behalf,  which  retainer  and  employment  the  defendant  then  ^he  goodrto 

accepted.     That  before  the  time  when,  8lc.,  to  wit,  on  the  on^  P.,  and  P. 

purchased  at 
(d)  Decided  in  Trinity  term,  1841  (May  S9).  certain  times 

of  delivery, 
the  amount  to  be  paid  on  delivery. 
Heldj  that  this  amounted  to  an  express  contract  by  the  defendant  with  the  plaintiffs 
to  deliver  what  he  sold  for  ready  money  only. 
That  the  duty  of  the  broker  arose  from  his  contract  not  to  deliver  but  for  ready  money. 
And  that  ca$e  was  maintainable  against  the  defendant  for  delivering  without  the  price 
being  paid. 

dG2 
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1842.         1 1th  January,  1836^  the  defendant,  as  $uch  broker  as  afore- 
^^^^^^      said,  in  pursuance  of  the  said  retainer  and  employment,  and 
V.  being  duly  authorised  by  the  said  plaintiffs,  and  one  /.  G. 

Brown.  Peacock,  in  that  behalf,  made  a  certain  contract  between 
the  plaintiffs  and  J.  G.  P.,  whereby  the  plaintiffs  sold  to 
J.  G,  P,,  and  he  purchased  of  the  plaintiffs,  the  said  30 
tuns  of  linseed  oil,  at  the  price  of  42/.  lOi.  per  tun  and  usual 
allowances,  to  be  delivered  in  the  river  Thames,  10  tuns  the 
last  fourten  days  in  March  then  next,  10  tuns  the  last  four- 
teen days  in  April  then  next,  10  tuns  the  last  fourteen  days 
of  May  then  next,  and  the  amount  of  each  parcel  to  be 
paid  for  upon  delivery  in  ready  money,  less  2|  per  cent, 
discount,  which  contract  the  plaintiffs  and  J.  G.  P.  then 
respectively  accepted.  That  after  the  making  of  the  said 
contract,  the  plaintiffs  in  pursuance  thereof  consigned  to 
the  defendant,  at  London,  in  the  last  fourteen  days  of  March 
and  April  respectively,  two  several  parcels  of  linseed  oil  of 
10  tuns  each,  to  be  delivered  by  him  to  J.  G.  P.,  upon  the 
price  and  amount  thereof  being  paid  by  J.  G.  P.  to  him  the 
defendant  in  ready  money,  less  2i  per  cent,  discount,  and 
the  defendant  then  delivered  the  same  respectively  to 
J.  G.  P.  upon  such  payment  thereof  being  so  made.  That 
after  making  the  contract,  and  in  pursuance  thereof,  and  of 
such  retainer  aud  employment,  to  wit,  on  the  26th  May, 
1836,  the  plaintiffs  consigned  to  the  defendant,  as  such 
broker  as  aforesaid,  at  London,  10  other  tuns  of  linseed  oil, 
being  the  residue  of  the  said  30  tuns  comprised  in  the  con- 
tract, to  he  delivered  by  the  defendant  to  J.  G.  P.  upon 
payment  of  the  price  thereof  by  J.  G.  P.  to  him  the  de- 
fendant; and  the  said  last-mentioned  10  tuns  of  linseed  oil 
being  so  consigned,  afterwards,  to  wit,  on  the  29th  of  May, 
in  the  year  aforesaid,  arrived  in  London  aforesaid,  on  board 
of  the  said  barge  or  vessel,  of  all  which  the  defendant  had 
notice,  and  then  took  upon  himself  the  delivery  of  the  said 
last-mentioned  10  tuns  of  linseed  oil,  according  to  the  terms 
of  the  said  contract,  and  thereupon  it  became  and  was  the 
duty  of  the  defendant,  as  such  broker  as  aforesaid,  to  use  ail 


Bookman 

V. 
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reasonable  care  and  diligence  that  the  said  10  tuns  of  linseed  1842. 
oil  should  not  be  delivered  to  J.  G.  P.,  or  any  other  person 
without  the  price  thereof  being  paid  to  him  (the  defendant), 
according  to  the  terms  of  the  contract,  yet  the  defendant  B»own. 
not  regarding  his  said  duty,  but  contriving  to  defraud  and 
injure  the  plaintiffs,  did  not  nor  would  use  reasonable  care 
and  diligence  that  the  last-mentioned  10  tuns  of  linseed  oil 
should  not  be  delivered  to  J.  G.  P,,  or  any  other  person 
without  the  price  thereof  being  paid  to  the  defendant,  but 
wholly  neglected  and  refused  so  to  do,  and  so  negligently 
and  carelessly  behaved  in  the  premises,  that  by  and  through 
the  mere  negligence  and  carelessness  of  the  defendant,  the 
last-mentioned  10  tuns  of  linseed  oil,  after  the  arrival 
thereof  at  London  aforesaid,  to  wit,  on  the  31st  May,  1836, 
were  delivered  to  certain  persons  carrying  on  trade  under 
the  firm  of  Messrs.  John  Hare  &  Co.  at  Bristol,  without 
the  price  for  the  same,  or  any  part  thereof,  being  paid  by 
the  said  J.  G.  P.,  or  any  other  person,  to  the  said  defendant, 
by  reason  whereof  the  said  J.  G.  P.  having  become  a 
bankrupt,  and  being  unable  to  pay  for  the  said  oil,  the  said 
plaintiffs  have  lost  and  been  deprived  of  the  said  oil,  and 
the  price  and  value  thereof. 
Pleas:   1.'  Not  guilty. 

2.  That  the  plaintiffs  did  not  consign  to  him,  nor  did  the 
defendant  take  upon  himself  the  delivery  of  the  oil  modo  et 
forma. 

3.  That  the  plaintiffs  did  not  employ  the  defendant  as 
such  broker,  as  in  the  declaration*  mentioned,  to  sell  the 
linseed  oil  in  the  declaration  mentioned,  and  to  deliver  the 
same  for  commission  or  reward  to  him  the  defendant  in  that 
behalf,  nor  did  the  defendant  accept  such  retainer  and  em- 
ployment modo  et  forma. 

Issue  was  joined  on  the  above  pleas. 
On  the  trial  of  these  issues  a  verdict  was  found  for  the 
plaintiffs.    The  Court  below  arrested  the  judgment  (cr)  on 

(a)  4  P.  &  D.  401. 
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1842.        the  ground  that  the  declaration  did  not  disclose  a  right  of 
action.    Thereupon  this  writ  of  error  was  brought, 

Ckoiby  for  the  plaintiffs  (a).  Two  objections  have  been 
made  to  the  right  of  the  plaintiffs  to  recover, — ^That  the 
duty  stated  in  the  declaration  is  not  shewn  by  it  to  have 
attached  to  the  defendant :  That  this  duty  arising  by  matter 
of  contract  only,  and  the  breach  being  a  mere  non-feasance, 
the  proper  remedy  is  assumpsit  and  not  case. 

The  substance  of  the  allegation  in  the  declaration  is,  that 
the  defendant  was  employed  as  an  oil-broker  to  sell  and 
deliver  oil  on  the  payment  of  the  price,  and  that  by  his 
negligence  the  plaintiffs'  goods  have  been  lost  and  the  price 
not  obtained.  The  contract  stated  to  have  been  made  by 
the  defendant  for  the  sale  of  the  oil  was  to  Peacock  S&  Co. 
cash.  It  is  not  stated  that  it  was  delivered  to  Peacock  & 
Co.  without  receiving  the  price,  but  that  it  got  into  the 
hands  of  Hare  &  Co.  That  makes  no  difference.  The  in- 
ducement of  the  declaration  shews  how  the  goods  became 
under  the  control  of  the  defendant.  There  was  a  general 
employment  to  sell,  and  it  is  said  that  though  the  induce- 
ment may  shew  some  duty,  it  would  not  be  such  a  duty 
as  is  stated  in  the  declaration.  But  the  allegation  that  it  was 
the  duty  of  the  defendant,  as  ''  such  broker,"  means  that 
it  was  his  duty  so  specially  employed.  The  declaration, 
particularly  after  verdict,  need  not  state  in  express  terms  the 
duty  which  must  exist  in  order  to  support  the  action ;  it  is 
sufficient  if  it  can  be  collected  from  all  the  facts  stated  in 
the  declaration.  Nor  if  a  duty  be  specially  alleged,  are 
the  Court  in  construing  it  limited  to  the  inquiry  whether 
that  duty  arises :  Lancasier  Caaal  Compaay  v.  Pamaby  (fr). 
It  is  clear  there  was  some  duty  imposed  on  the  deCeodant 
by  his  acceptance  of  the  goods ;  Bui.  N.  P.  73.    The  goods 

(a)  On  Monday,  February  7th,      and  Ro^t  Bs. 
before  Tindal  C.  J.,  ErMne  and  (6)  11  A.  &  £.  329;  S.C.  S  P. 

Mauk  Js.  and  Aldenan,  Gumty     &  D.  163. 
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are  entrusted  to  the  defendant,  who  is  to  do  something  with 
them.  He  cannot  do  as  he  likes  with  them ;  he  must  use 
10  dealing  with  them  fair  and  reasonable  care  and  skill.  By 
his  improper  conduct  they  have  been  delivered  to  another 
person.  The  office  of  a  broker  is  one  well  known  to  the 
law:  2  Jac.  1,  c.  21  (a),  6  Ann.  c.  16. 

It  is  said  there  is  no  common  law  duty,  that  this  is  a  mere 
case  of  contract.  It  is  a  case  of  employment,  which,  strictly 
speaking,  is  not  a  contract.  An  employment  may  be  re- 
voked before  a  performance,  it  could  not  if  it  were  a  con- 
tract. A  duty  may  arise  out  of  the  contract  upon  which 
an  action  would  lie,  but  the  duty  takes  precedence  of  the 
contract.  Nor  is  this  the  case  of  a  nonfeasance.  There 
would  be  a  nonfeasance  if  this  were  a  refusal  to  perform  the 
contract  at  all;  e.  g.  if  there  were  a  contract  to  build  a  house, 
a  refusal  to  take  a  step  for  that  purpose  might  be  said  to  be 
a  nonfeasance,  but  the  building  of  a  bad  house  would  be 
a  misfeasance.  If  this  were  a  case  of  pure  contract,  still  if 
this  is  not  a  simple  nonfeasance,  case  lies.  Fraud  in  law, 
and  not  fraud  in  fact,  is  necessary  to  maintain  the  action. 
There  are  many  instances — actions  against  attornies  for 
negligence — against  ship-owners,  who  are  not  common  car- 
riers— many  cases  of  actions  against  bailees.  Marzetti  v. 
Williams  {b)  is  a  very  strong  case  on  this  point.  That  was 
an  action  on  the  case,  in  which  the  plaintiff  proved  no 
actual  damage,  yet  it  was  held  that  he  was  entitled  to  a 
verdict  for  nominal  damages,  because  the  action  was  in 
substance  founded  on  a  contract,  and  it  was  said  it  would 
make  no  difference  whether  the  action  was  in  form  tort  or 
assumpsit.  Godefroy  v.  Jay  (c),  Goveit  v.  Radnidge  (d)  are 
clear  authority  for  allowing  a  party  to  allege  his  gravamen 
to  consist  in  a  breach  of  duty  arising  out  of  an  employment, 
treating  that  breach  as  tortious  negligence.  There  may 
have  been  some  conflict  of  authorities  as  to  what  the  conse- 
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1842. 


(a)  Intituled  **  An  Act  against 
drokere." 
(6)  1  6.  &  Ad.  423. 


(c)  7  Fing.  413;  S.  C  5M.& 
Payne,  384. 
id)  3  East,  6a. 
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quences  are  of  framing  a  count  in  tort  on  a  breach  of  duty 
arising  from  a  contract,  e.  g.  whether  a  plea  in  abatement 
for  non-joinder  is  good  in  such  an  action,  but  they  all 
concur  in  the  recognition  of  such  a  form  of  action;  Powell 
V.  Layton  {a\  Pozzi  v.  Shipton  {b),  Coggs  v.  Bernard  (c).  In 
Burnett  v.  Lynch  (d)  Lord  Tenterden  C.  J.  said,  "  It  by  no 
means  follows  that,  because  a  promise  may  be  implied  by 
law,  this  action  on  the  case,  which  is  in  terms  founded  on 
the  breach  of  that  duty  from  which  the  law  implies  a  pro- 
mise, may  not  also  be  maintainable."  Hancock  v.  Caffyn  (e) 
recognised  the  authority  of  this  case.  Two  cases  only  were 
referred  to  by  the  other  side  in  argument  in  the  Court 
below :  Orion  v,  Butler  (/(  and  Corbett  v.  Packington  (g). 
In  Orton  v.  Butler  (f)  there  were  two  counts  in  case  for 
deceit,  and  a  third  intended  to  be  a  count  in  case,  and 
which  was  either  a  count  in  assumpsit,  or  a  count  in  trover. 
Whichever  it  was,  it  was  so  informal  as  to  be  clearly  bad 
on  special  demurrer,  and  the  judgment  of  the  Court  was  on 
special  demurrer.  In  Corbett  v.  Packington  (g)  the  ground 
of  the  judgment  of  the  Court  was  that  there  was  a  misjoinder 
of  counts,  one  of  them  being  in  case,  and  the  other  only  in 
assumpsit,  though  there  was  an  abortive  attempt  to  make  it 
resemble  a  count  in  case. 


Butt  contrfi.  In  this  case  there  is  a  mere  nonfeasance 
and  not  a  misfeasance.  The  real  ground  of  the  plaintiffs* 
complaint  is  that  the  defendant  negligently  would  not  get 
the  money ;  there  is  no  complaint  in  the  declaration  of  a 
misdelivery.  It  must  be  contended  on  the  other  side  that 
every  breach  of  contract  would  warrant  an  action  on  the 
case,  and  that  the  old  boundaries  of  forms  of  action  exist 


(a)  2  N.  R.  365. 

(6)  8A.&E.963;5.  C.  I  P.& 
D.4. 

(c)  iLd.  Rajrm.  919. 

(<0  5  B.&C.  589;  5.C.  8  D. 
&  R.  368. 


(0  8  Bing-S66;  S.a  1  M.  & 
Scott,  521. 

(/)  5B.&Ald.652;  S.C.ID. 
&  R.  282. 

(g)  6  B.  &C.  268;  5.C.  9D. 
&R.258. 
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no  longer.  In  the  instances  collected  in  Com.  Dig.  **  Action 
on  the  Case  for  a  Misfeasance,  contrary  to  an  undertaking" 
(A.  3),  there  is  not  one  of  a  mere  nonfeasance.  It  does 
not  follow  that,  because  there  is  a  contract,  a  common  law 
duty  arises  out  of  it,  and,  unless  there  is,  case  is  not  main- 
tainable for  a  nonfeasance.  In  Lancaster  Canal  Company  v. 
Parnaby  (a)  there  was  a  common  law  duty ;  but  there  is 
none  such  here.  Cases  of  deceit  give  rise  to  an  action  of 
case,  or  of  false  warranty,  which  is  a  fraud  in  law :  Com. 
Dig.  Action  upon  the  Case  for  a  Deceit,  A.  1 1  and  F.  5. 
In  those  cases  the  defendant  must  be  alleged  to  have  acted 
falso  et  fraudulenter.  There  is  no  authority  for  any  action 
on  the  case,  except  on  such  ground  as  would  bring  it  within 
one  of  the  divisions  of  Com.  Dig.  The  allegation  of  negli- 
gence in  this  declaration  will  not  prevent  the  Court  seeing 
that  the  real  gravamen  is  a  nonfeasance.  Suppose  a 
builder  were  not  to  complete  a  house  within  the  stipulated 
time,  case  would  not  lie.  In  Marzelti  v.  Williams  (6)  the 
action  was  founded  on  the  custom  of  London.  [Alderson  B. 
It  is  put  by  the  Court  on  the  contract.]  If  so,  there  is  no 
allegation  here  of  any  undertaking  by  the  defendant,  but  that 
of  delivering  to  Peacock.  Rogers  v.  Head  (c),  cited  in  the 
Court  below,  was  an  action  of  assumpsit,  which  in  the  old 
books  is  called  action  on  the  case  sur  assumpsit.  In  Bur- 
neti  v.  Lynch  {d)  there  was  no  contract  at  all,  case  was  the 
only  form  of  action  that  would  lie.  Goveti  v.  Radnidge  (e) 
was  a  very  clear  case  of  misfeasance.  Gode/roy  v.  Jatf  (/*) 
was  an  action  against  an  attorney  for  negligence.  Pozzi 
v.  Shipton  (g)  vsas  decided  on  the  ground  that  after  verdict 
the  Court  must  view  the  declaration  as  grounded  upon 
the  general  custom  of  the  realm  by  which  carriers  are 
bound.     Here  it  is  not  alleged  that  the  goods  were  not 
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(a)  11  A.&E.223;  S.C.  3  P. 
&  D.  16S. 
(6)  lB.&Ad.  493. 

(c)  Cro.  Jac.  262. 

(d)  5B.&C.  589;  S.C.Q  D. 
&R.  36a 


(0  3  East,  62. 

(/)  7  Bing.  413;  S.  C.  M.  & 
Pajrne,  284. 

(g)  8A.&E.  963;  S.  C.  X  P. 
&D.4. 


1842. 
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1842.  properly  kept,  or  not  properly  delivered.  Corbeti  v.  Pack- 
itigton  (a)  18  a  direct  authority  that  case  will  not  lie  for  a 
breach  by  nonfeasance  of  any  duty  arising  by  contract  be- 
yond  that  imposed  by  the  common  law.  Ortopi  ▼.  Butler  (6) 
shews  the  great  importance  attributed  to  keeping  the  boun- 
daries of  actions  clearly  defined.  The  other  objection  is 
that  the  duty,  the  breach  of  which  the  declaration  complains 
of,  is  improperly  alleged  in  it  to  be  part  o(  the  general  duty 
of  a  broker,  and  to  arise  from  the  defendant's  employment 
in  that  capacity.  [AUerson  B.  It  is  admitted  that  the  duty 
does  not  attach  to  the  general  character  of  a  broker.  TiJi- 
dal  C*  J.  The  question  is,  can  it  be  implied  from  the  facts 
stated  ?]  There  was  no  general  delivery  and  no  acceptance. 
In  Ekeey.  Gatward^c)  the  authorities  upon  the  distinction 
between  case  for  a  nonfeasance  and  for  a  misfeasance  are 
fully  considered. 

Cleasby  in  reply.  There  is  a  fallacy  in  the  use  of  the 
term  ''  nonfeasance" ;  whatever  of  neglect  there  is  in  the 
conduct  of  man  is  always  misfeasance.  Negligence  is 
usually  alleged  in  general  terms,  as  it  is  here.  Case  lies 
for  the  loss  of  the  goods,  no  matter  how  losL  In  Com.  Dig. 
Action  on  the  case  for  Negligence,  one  of  the  divisions  (A.  4) 
is  '^  for  a  neglect  to  do  that  which  he  has  undertaken." 
The  instance  given  is,  ''  So  if  a  man  neglected  to  do  that 
which  he  has  undertaken  to  do,  an  action  upon  the  case  lies : 
as  if  any  one  who  is  not  a  common  carrier  undertake  to 
carry  goods,  and  deliver  them  at  such  a  place ;  if  he  does  not 
carry  them,  an  action  on  the  case  lies."  It  is  true  the  case 
referred  to  in  Croke  is  in  assumpsit,  but  there  is  the  au- 
thority of  Caryer  C.  B.  for  the  position  that  case  would  be 
maintainable.  Where  a  person  is  employed,  every  omission 
by  him  in  the  discharge  of  his  employment  is  a  misfeasance : 
1  Roll.  Abr.  105,  Action  sur  Case,  Pur  quel  act  gist. 

Cur.  adv.  vuU. 

(a)  6  B.&  C.  268;  5.  C.  9  D.      &  R.  382. 
&  R.  358.  (c)  5  T.  B.  143. 

(()5B.&Ald,e^3;  AC. ID. 
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TiNDAL  C.  J.  now  delivered  the  judgment  of  the  Court.  1842. 
— The  judgment  for  the  plaintiffs  in  the  Court  below  (who 
are  also  the  plaintiffs  in  error)  having  been  arrested  on  the 
ground  of  the  insufficiency  of  the  declaration,  the  whole 
question  before  us  turns  on  the  form  of  the  action  brought, 
and  on  the  declaration  itself. 

The  defendant  makes  two  objections  to  the  plaintiffs' 
right  to  recover  in  this  action.  First,  that  the  action  is 
brought  for  a  nonfeasance  only,  not  for  a  misfeasance^  and 
on  that  account  it  should  have  been,  as  he  contends,  an 
action  of  contract,  and  not  an  action  of  tort;  and  secondly^ 
that  the  duty  stated  in  the  declaration  does  not  arise  from 
the  facts  therein  alleged. 

That  there  is  a  large  class  of  cases  in  which  the  founda- 
tion of  the  action  springs  out  of  privity  of  contract  between 
the  parties,  but  in  which,  nevertheless,  the  remedy  for  the 
breach  or  non-performance  is  indifferently  either  assumpsit 
or  case  upon  tort,  is  not  disputed ;  such  are  actions  against 
attornies,  surgeons  and  other  professional  men,*  for  want  of 
competent  skill  or  proper  care  in  the  service  they  undertake 
to  render,  actions  against  common  carriers,  against  ship- 
owners on  bills  of  lading,  against  bailees  of  different  descrip- 
tions,  and  numerous  other  instances  occur  in  which  the 
action  is  brought  in  tort  or  contract,  at  the  election  of  the 
plaintiff.  And,  as  to  the  objection  that  this  election  is  only 
given  where  the  plaintiff  sues  for  a  misfeasance  and  not  for 
a  nonfeasance^  it  may  be  answered,  that  in  many  cases  it  is 
extremely  difficult  to  distinguish  a  mere  nonfeasance  from 
a  misfeasance,  as  in  the  particular  case  now  before  us,  where 
the  contract  stated  in  the  declaration  on  the  part  of  the 
broker  is  in  substance  to  deliver  the  goods  of  the  plaintiffs 
to  the  purchaser  on  payment  of  the  price  in  ready  money, 
and  where,  if  the  broker  delivers  without  receiving  the  price, 
the  breach  of  hb  direct  undertaking  is  as  much  a  wrongful 
act  done  by  him,  that  is,  a  misfeasance  as  it  is  a  nonfeasance, 
the  distinction  between  the  two  being  in  that  case  very  fine 
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184«.  ^^i  scarcely  perceptible.  But  further,  the  action  of  case 
upon  tort  very  frequently  occurs  where  there  is  a  simple 
non-performance  of  the  contract,  as  in  the  ordinary  instance 
of  case  against  shipowners  simply  for  not  safely  and  se- 
curely delivering  goods  according  to  their  bill  of  lading,  and 
as  in  the  case  of  Coggs  v.  Barnard(a),  where  an  under- 
taking is  stated  in  the  declaration  as  the  ground  of  action, 
and,  to  give  no  further  instance,  the  case  of  Marzetti  v. 
Williams  and  others  {b),  where  the  decision,  that  the  plaintiflf 
was  entitled  to  nominal  damages  without  proof  of  any  actual 
damage,  rests  entirely  on  the  consideration,  that  the  action, 
an  action  on  the  case,  was  founded  on  a  contract,  not  on  a 
general  duty  implied  by  law. 

The  principle  in  all  these  cases  would  seem  to  be,  that 
the  contract  creates  a  duty,  and  the  neglect  to  perform  that 
duty,  or  the  nonfeasance,  is  a  ground  of  action  upon  a  tort. 
As  to  the  second  objection,  we  cannot  but  think  the  duty, 
upon  the  breach  of  which  this  action  is  founded,  arises  by 
necessary  inference  from  the  terms  of  the  contract  between 
the  plaintiffs  and  the  defendant  as  set  forth  in  the  declara- 
tion. The  defendant  is  there  stated  to  have  been  retained 
by  the  plaintiff  as  their  broker  to  sell  certain  goods,  and  to 
deliver  the  same  ''  according  to  the  terms  of  the  contract 
to  such  person  as  should  become  the  purchaser;"  and  the 
declaration  then  proceeds  to  allege  that  the  defendant,  as 
such  broker, ''  made  a  certain  contract  between  the  plaintiffs 
and  one  Peacock,  whereby  he  sold  to  Peacock  and  Peacock 
purchased  of  the  plaintiffs  the  oil  therein  mentioned,  at  cer- 
tain times  of  delivery,  the  amount  of  each  parcel  to  be  paid 
upon  delivery  in  ready  money  ;*'  and  coupling  together  the 
terms  of  the  particular  contract  made  by  the  defendant 
with  the  terms  of  the  defendant's  retainer  by  the  plaintiffs, 
we  think  it  amounts  to  an  express  contract  on  the  part  of 
the  defendant  to  deliver  what  he  sold  on  the  payment  of 
ready  money  only,  and  that  the  duty  of  the  broker  arose 

(a)  S  Ld.  Raym.  909.  (6)  1  B.  &  Ad.  415. 


TRINITY  VACATION,  V  VICT.  803 

from  this  express  contract  so  stated  in  the  declaration,  and         1842. 
not  simply  from   his  character  of  broker,  which  the  Court 
of  Queen's  Bench  appears  to  have  considered  to  be  the 
meaning  of  the  declaration. 

We  therefore  think  that  the  plaintiffs  are  entitled  to  the 
judgment  of  the  Court  in  their  favour. 

G.  Judgment  reversed. 


Fall  and  others,  Churchwardens  and  Overseers  of  the  Poor 

of  the  Parish  of  St.  Mary,  Lambeth,  v.  Tlie  Queen, 

on  the  Prosecution  of  Armstrong  and  another. 

(error  from  the  court  of  queen's  bench.)  WednetdttVy 

^  '  June  99th, 

JjIANDAMUS.     a  meeting  had  been  held  in  the  parish  The  statute 
of  St.  Mary,  Lambeth,  for  the  election  of  parish  officers,  at  ,  3  extends ' 

which  time  there  was  a  division  and  a  poll.     After  the  poll  the  provisions 

I-         •       r  .  ,     ,.  .  ,        ,        .      of  the  statute 

this  wnt  of  mandamus  was  issued,  directed  to  the  church-  9  Anne,  c.  90, 

wardens  and  overseers  of  the  poor  of  the  parish,  command-  '°    j  '^"^'  °^ 

*^  ^  mandamus, 

ing  them  to  attend  a  scrutiny  of  the  poll,  and  to  produce  andprosecu- 
thereat  the  poor   rate   and  other   books.     They  made   a  [°edb7it"o" 
return.    This  return  was  traversed  by  Armstrong  and  C.  F,  recover  da- 
Francis,  the  defendants  in  error,  and  the  traverse  was  tried  coats  for  a 
and  a  verdict  was  given  for  the  crown  with  one  shilling  ^'^^  [**  u™* 
damages.     The  Court  below  gave  judgment  on  this  ver-  have  no  pn- 
dict  against   the  plaintiffs  in  error  for  the   damages  and  cuiaHnteiwIt 
costs  (a).  in  the  thing 

commands 

G.  Hayes  for  the  plaintiffs  in  error  (6).     The  judgment  The  traverse 
of  the  Queen's  Bench  is  erroneous  in  awarding  damases  nftd jomder  of 
and  costs  to  the  traversers  of  the  return,  who  have  sustamed  who  are  the 
no  legal  injury.     The  question  turns  on  the  construction  pro***^"'^*'*- 
of  the  Stat.  1  fVilL  4,  c.  21,  upon  which  the  judgment  of 

(a)  See  the  case  reported  1  G.  C.  J.,  ii/iierson,  Ertkine  and  Maule 

&  D.  117.  Js.  and  Parke,  Gumey  and  Rolfe 

(6)  Ai^ed  in  Hilary  Vacation  Bs. 
last  (February  7th),  before  7^n<^i/ 
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the  Court  below  proceeds,  and  it  is  contended  that  the  sta- 
tute did  not  extend  the  common  law  rights  of  the  parties 
with  regard  to  damages  and  costs.  It  will  be  necessary 
to  consider,  1st,  the  common  law;  2dly,  the  effect  of  the 
Stat.  9  ^nra.  c.  20;  and  ddly,  the  stat.  1  Will.  4,  c.  I2l. 

1.  At  common  law  it  is  clear  the  traversers  in  this  case 
had  no  right  to  recover  damages  in  any  form  of  proceeding. 
The  question  raised  by  the  mandamus  relates  to  the  proper 
mode  of  taking  the  poll  on  the  election  of  parish  officers, 
and  the  traversers  are  not  shewn  to  be  officers,  but  merely 
inhabitants  and  parishioners,  and  they  describe  themselves 
as  suing  on  behalf  of  themselves  and  the  rest  of  the  parish* 
ioners.  At  common  law  no  traverse  was  allowed,  but  the 
usual  remedy  for  a  party  who  had  been  injured  by  a  false  re- 
turn was  an  action  on  the  case.  This  action  was  governed 
by  the  same  general  principles  with  reference  to  damages 
as  the  other  common  law  actions,  and  accordingly  it  was 
held  not  to  be  maintainable  by  a  party  who  had  not  suf- 
fered some  particular  damage.  Thus  it  is  laid  down  : — 
^*  That  if  the  matter  concerns  public  government  and  no 
particular  person  is  so  far  interested  as  to  maintain  an  ac« 
tion«  the  Court  will  grant  an  information  against  the  par- 
ticular persons  who  made  the  return." — Beic.  Abr.  Man- 
damus (L.)  citing  the  case  of  the  Surgeons*  Company,  1 
Salk.  374,  which  arose  on  a  mandamus  to  a  corporation  to 
appoint  officers.  Rex  v.  Overseers  of  Spotland(a)  is  in 
point  to  shew  that  no  action  was  maintainable  in  a  case 
like  the  present,  and  that  the  only  remedy  was  by  informa- 
tion»  and  this  course  was  adopted  in  Rex  v.  Pettiward(b) 
and  Rex  v.  Justices  of  Lancashire  (c),  which,  like  the 
present,  were  cases  relating  to  the  appointment  of  parish 
officers.  These  authorities  proceed  on  the  principle  laid 
down  in  Com.  Dig.  Action  on  the  Case  (B.  9),  ''  action  on 
the  case  does  not  lie  where  there  is  no  particular  damage  to 
any  one,  but  it  is  common  to  many,  as  for  not  reading 

(a)  Ca.  temp.  Hard.  184.  (c)  1  D.  &  R.  485. 

[h)  4  Burr.  2452. 
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divine  service  to  his  tenants  of  a  manor;  for  if  one  may,  all 
may  have  an  action/'  And  several  familiar  examples  are 
given,  as  for  a  common  nuisance  without  particular  damage^ 
by  an  inhabitant  of  A.  for  not  keeping  a  common  ferry,  for 
obstructing  a  common  highway,  and  other  instances.  Here 
the  question  affects  any  inhabitant  of  Lambeth  equally  with 
the  traversers,  who  do  not  attempt  to  set  up  any  particular 
injury,  and  therefore,  according  to  all  the  authorities  cited, 
an  action  for  a  false  return  was  not  maintainable,  and  an 
information  was  the  proper  remedy.  These  authorities  also 
shew  that  the  mere  fact  of  a  party  having  come  forward  as 
the  prosecutor  of  a  mandamus  in  such  a  case  would  not 
entitle  him  to  maintain  an  action,  for  in  all  the  cases  referred 
to,  some  party  interested  must  have  prosecuted  the  writ  of 
mandamus,  upon  which  informations  were  granted.  Such 
a  party  is  in  the  situation  of  a  voluntary  public  prosecutor, 
and  the  cost  of  prosecution  cannot  be  considered  as  any 
private  damage  to  him.  But  on  the  present  record  it  is  not 
even  alleged  that  the  traversers  of  the  return  were  the  pro- 
secutors of  the  mandamus. 

2.  A$  to  the  statute  9  Ann,  c.  20. — ^This  statute  first  in- 
troduced the  mode  of  proceeding  by  traverse  of  the  return, 
but  it  was  confined  to  corporate  oflSces.  In  those  cases,  by 
sect.  2,  the  prosecutor  became  entitled  to  recover  ^'  his  or 
their  damages  and  costs  in  such  manner  as  he  or  they  might 
have  done  in  such  action  on  the  case  as  aforesaid,**  i.  e.  an 
action  on  the  case  for  a  false  return.  The  claimant  of  a 
corporate  ofiice,who  was  refused  admission,  and  prosecuted 
a  mandamus  to  enforce  his  right,  sustained  a  private  and 
individual  injury  by  the  obstruction,  sufiicient  to  support 
an  action.  Before  the  stat.  9  ^nu.  c.  21|  he  was  of  course 
entitled  to  bring  an  action  on  the  case  for  a  false  return, 
and  that  statute  merely  gave  him  a  more  convenient  and 
expeditious  mode  of  enforcing  his  common  law  right,  and 
enabled  him  to  recover  on  a  traverse  costs  and  damages  in 
precisely  the  same  manner  as  he  would  have  been  entitled 
to  recover  them  in  an  action.     Kynaston  v.  The  Mayor  of 
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1842.        Shrewsbury  {a)  arose  on  the  statute,  and  there  the  judgment 

^^^^^      of  ihe  Queen's  Bench  was  reversed,  and  a  venire  de  novo 
Fall 
V.  awarded,  because  no  damages  bad  been  found  by  the  jury. 

The  Queen.  \^^^  j|jg  prosecutor  in  that  case,  who  was  the  claimant  of  a 
corporate  office,  had  a  clear  right  to  recover  damages  in 
respect  of  the  private  injury  which  he  had  sustained. 

3.  As  to  the  statute  1  Will.  4,  c.  21,  s.  3.— This  statute, 
like  the  stat.  9  Ann.,  was  not  intended  to  interfere  with  the 
common  law  right  of  parties  to  damages,  but  its  sole  object 
was  to  extend  the  provisions  of  the  stat.  9  Ann.  with  regard 
to  the  mode  of  enforcing  those  rights.  The  third  section 
expressly  refers  to  the  provisions  of  the  stat.  9  Ann.,  and 
enacts  in  general  terms  that  the  several  enactments  of  that 
statute  as  to  returns  to  writ  of  mandamus,  and  the  proceed- 
ings on  such  returns  and  the  recovery  of  damages  and  costs 
shall  be  applicable  to  all  writs  of  mandamus.  This  is  an 
adoption  of  the  language  of  the  former  statute,  and  its 
effect  is  precisely  equivalent  to  a  re-enactment  of  the  pro- 
visions of  the  statute  Ann.  without  the  limitation  to  cor- 
porate offices.  Several  of  the  enactments  of  the  stat.  9 
jinn.  c.  21,  as  sections  1,  6,  and  7,  are  applicable  to  all 
writs  of  mandamus,  but  sect.  2  only  admits  of  application 
to  cases  where  the  prosecutor  of  a  mandamus  was  legally 
entitled  to  bring  an  action  on  the  case  for  a  false  return,  or, 
in  other  words,  where  he  had  sustained  individual  damages. 
This  construction  will  give  the  benefit  of  recovering  da- 
mages on  a  traverse  to  a  very  large  class  of  cases  which 
were  not  within  the  statute  9  Ann.,  as  in  the  case  of  claim- 
ants  of  offices  not  corporate,  and  all  other  cases  of  man- 
damus affecting  individual  rights.  But  in  other  cases  of  a 
public  nature,  like  the  present  case,  where  no  private 
damage  has  been  sustained,  and  where  no  action  for  a  false 
return  was  maintainable^  there  will  be  no  right  to  damages 
on  a  traverse.  Any  other  construction  would  be  quite  at 
variance  with  the  language  of  the  legislature.     How  can  it 

(fl)  9  Stra.  1051 ;  7  Bro.  P.  C.  396, 
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be  said  that  a  party  is  to  be  allowed  to  "  recover  his  da- 
mages and  costs  in  such  manner  as  he  might  have  done  in 
such  action  on  the  case  as  aforesaid,"  when  it  is  conceded 
that  he  has  sustained  no  legal  damage,  and  could  maintain 
no  action  ?  The  other  construction  requires  the  language 
of  the  statute  to  have  been  ''  shall  recover  damages  although 
he  or  they  may  have  sustained  none,  and  although  he  or 
they  could  not  bring  an  action."  But  this  is  in  direct  op- 
position to  the  language  actually  used.  There  is  no  reason 
for  doing  violence  to  the  language  of  the  legislature  by  any 
argument  drawn  from  a  supposed  intention.  In  Rex  v. 
Williams  (a),  Foster  J.  stated  that  the  statute  9  ^nn.  c.  20, 
was  drawn  by  Powell  J.  with  great  care  and  attention,  and 
that  there  was  no  reason  for  extending  it ;  which  statement 
was  cited  and  approved  of  by  Lord  Kenyon  C.J.  in  Rex  v. 
Wallis  (6),  and  in  both  of  these  cases  the  Court  refused  to 
give  costs  in  a  quo  warranto  information,  which  was  not 
clearly  within  the  statute.  In  the  former  case  also  Lord 
Mansfield  C.  J.  points  out  the  distinction  between  public 
offences  and  cases  affiecting  the  interest  of  private  persons, 
and  observes  that  the  provisions  of  the  statute,  relative  to 
quo  warranto,  were  intended  to  be  confined  to  the  latter 
cases  only  ;  and  there  can  be  no  doubt  that  the  mandamus 
clauses  were  governed  by  the  same  intention. 

With  regard  to  costs,  it  is  an  established  rule  that  statutes 
giving  costs  are  to  be  construed  strictly,  which  rule  was 
recognised  in  Rex  v.  Glastonby  (c),  where  the  Court  held 
that  costs  were  not  recoverable  on  the  traverse  of  an 
inquisition  on  a  writ  of  Noctanter.  And  with  regard  to 
damages,  why  should  the  language  of  a  statute  be  extended 
beyond  its  fair  import,  for  the  purpose  of  giving  damages 
to  a  party  who  it  is  admitted  has  sustained  no  legal  injury  ? 
There  is  no  diffierence  in  principle  between  nominal  and 
substantial  damages ;  in  all  cases  they  must  be  viewed  as  a 
compensation  for  a  legal  injury  :  but,  if  there  be  no  legal 

(fl)  I  Burr.  40«.        {b)  5  T.  R.  379.        (c)  Ca.  temp.  Hard.  355. 
VOL.  U. — G.  D.  3  H 
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1842.        injury,  what  becomes  of  the  compensation?     It  is  a  rule 
^^^"''^^       that  statutes  are  to  be  construed  as  near  "  the  rule  and  rea- 

Fai  t 

v.  son  of  the  common  law  as  may  be"  (a).     But  a  construc- 

The  Queen.  jJq^^  which  gives  a  right  to  recover  damages  for  an  injury 
not  sustained,  is  in  subversion  of  all  common  law  principles. 
lAlderson  B.  According  to  your  argument,  no  traverse  can 
be  taken  under  the  last  statute  upon  a  return  where  there 
has  been  no  individual  damage,  for,  if  you  admit  the  right  to 
traverse,  the  right  to  recover  damages  appears  to  follow.] 
That  will  be  so  if  the  recovery  of  damages  be  considered 
as  necessarily  connected  with  every  traverse,  but  there  is  no 
reason  for  going  to  that  length.  The  legislature  may  have 
intended  that  a  traverse  should  be  allowed  in  every  case  of 
a  return  to  a  mandamus,  but  probably  overlooked  cases 
relative  to  questions  of  a  public  nature  in  which  no  damage 
had  been  sustained.  In  such  a  case  the  result  of  a  verdict 
falsifying  a  return  is  to  shew  the  Court  that  a  public  offence 
has  been  committed,  for  which  an  information  lay,  but  no 
injury  committed  or  individual  right  injured,  for  which  an 
action  could  be  brought. 

With  regard  to  the  main  object  of  the  traverse,  viz.  the 
peremptory  mandamus,  no  judgment  is  necessary ;  for  the 
production  of  the  postea  falsifying  the  return  has  been  held 
sufficient  to  support  a  motion  for  a  peremptory  mandamus : 
Foot  V.  Prowse  (6),  Bac.  Abr.  Mandamus  (M.)  But,  if  a 
judgment  is  to  be  given,  the  only  appropriate  one  appears 
to  be  the  same  judgment  that  would  be  pronounced  on  an 
information,  viz.  a  fine,  as  in  the  case  of  a  quo  warranto 
information  at  common  law,  or  even  under  the  stat.  9  Ann., 
where  the  circumstances  do  not  admit  of  a  judgment  of 
ouster :  Rex  v.  Biddle  (c).  The  present  traverse  arises  on 
proceedings  which  are  in  the  nature  of  criminal  proceed- 
ings, and  in  general  in  traverses  on  such  proceedings  no 
damages  or  costs  are  recoverable.     And  on  the  other  hand, 

(a)  Plowd.  365;  1  Saund.  240.         (c)  2  Stra.  952. 
\h)  1  Stro.  697. 
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even  in  civil  actions^  the  Court  was  always  justified  in 
inflicting  a  fine  wherever  it  appeared  that  any  thing  in  the 
nature  of  an  offence  against  the  crown  had  been  committed,  *  vf 
as  a  trespass  vi  et  armis  and  other  cases  (a).  Probably  the  '^^  Queen. 
intention  of  the  statute  might  be  effected  by  such  a  judg- 
ment in  the  present  case,  and  it  would  also  be  consistent 
with  crown  law  principles.  But  at  all  events  no  party  can 
have  a  right  to  recover  damages  who  has  sustained  no  pri* 
vate  injury,  and  the  judgment  ought  therefore  to  be  re* 
versed. 

Erie  contrd.  The  stat.  1  Will.  4,  c.  ei,  s.  3,  extends  to 
all  writs  of  mandamus  the  provisions  of  the  stat.  9  Ann, 
c.  20,  by  which  a  traverse  was  substituted  for  an  action  for  a 
false  return ;  so  that  now  that  course  may  be  taken,  whether, 
before  the  stat.  I  WilL  4,  the  stat.  jinn,  was  applicable  to 
all  writs  of  mandamus,  or,  as  it  has  been  contended,  to  those 
only  in  which  the  prosecutor  could  have  had  an  action  for 
a  false  return.  The  language  of  this  statute  is  as  general 
as  it  can  be.  In  the  Court  below,  the  question  was  not 
argued,  whether  an  action  on  the  case  could  have  been 
maintained  in  this  instance.  Under  the  stat.  QAnn.  c.  20,  s.  2, 
an  action  would  lie,  whether  the  prosecutor  had  an  interest 
or  not.  It  may  be  well  argued  that  in  every  case  the  pro- 
secutor of  a  mandamus  has  an  individual  interest  in  the 
return,  and  a  right  to  an  action  if  it  be  false,  for  a  false 
return  makes  his  writ  abortive.  The  case  of  Rex  v.  Peiti- 
ward(J))  and  other  similar  cases,  where  proceedings  by  way 
of  information  were  taken  against  parties  who  had  made  a 
false  return,  do  not  shew  that  that  is  the  only  mode  of 
proceeding,  but  that  where  the  public  are  interested  the 
Court  of  Queen's  Bench  will  grant  an  information.  What 
Lord  Hardwicke  C.J.  said  in  Rex  v.  Spot  land  was  a  mere 
dictum  (c).     Green  and  others  v.  Pope  (d)  is  a  direct  au- 

(a)  1  Arch.  Prac.  335,  7th  ed.  (c)  Ca.  temp.  Hard.  184. 

(b)  4  Burr.  245«.  {d)  1  Ld.  Raym.  125. 
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1842.  thority  for  the  prosecutors.  That  was  an  action  on  the 
case  for  a  false  return  to  a  mandamus  to  register  a  meeting- 
house. It  recognizes  and  proceeds  upon  the  authority  of 
e  yuEEH.  ^jj^  ^^g^  ^f  Ward  V.  Brampston  (a),  where  it  was  held  that 
two  persons  who  had  jointly  sued  out  a  mandamus  to  swear 
them  in  churchwardens  might  join  in  an  action  on  the  case 
for  a  false  return.  '*  For  the  mandamus  and  the  whole 
prosecution  and  charge  thereof  was  joint,  and  the  office  is 
no  office  of  profit,  nor  is  the  action  brought  for  that,  but  for 
the  unjust  return,  whereby  they  were  put  to  the  charge  of 
the  mandamus."  And  in  Green  v.  Pope  (6)  it  was  said 
per  Curiam^  **  This  action  is  brought  not  only  to  recover 
damages,  but  also  to  have  a  peremptory  mandamus."  It 
sufficiently  appears  by  the  traverse  who  the  prosecutors 
are  of  this  writ  of  mandamus.  It  never  appears  in  any 
other  manner. 

Hayes  replied. 

Cur.  adv.  vuh. 

Tin  DAL  C.J.  now  delivered  the  judgment  of  the  Court. 
The  Court  have  considered  this  case,  which  has  stood  over 
for  some  time,  and  have  come  to  the  conclusion  that  the 
judgment  of  the  Court  of  Queen's  Bench  ought  to  be 
affirmed. 

The  mode  of  legislation  adopted  by  the  stat.  1  Will.  4, 
c.  21,  s.  3,  by  referring  to  the  prior  stat.  of  9  Ann.  c.  20, 
s.  2,  instead  of  containing  express  enactments  applicable  to 
all  writs  of  mandamus,  has  created  the  principal  difficulty 
in  the  case,  and  caused  a  doubt  to  exist  whether  the  effect 
of  the  statutes  together  is  not  to  give  damages  and  costs  in 
those  cases  only  where  the  prosecutor  of  the  mandamus 
might  have  recovered  damages  in  respect  of  a  particular 
injury  in  an  action  on  the  case  for  a  false  return ;  for  the 
provision  in  the  stat.  of  Ann.  was  applicable,  as  seems  to 

(a)  3  Lev.  3a9.  (6)  1  Ld.  Raym.  1%^, 


TRINITY  VACATION,  V  VICT.  811 

have  been  decided  by  the  case  of  Kynaston  v.  The  Mayor        i84a. 
of  Shrewsbury  (a),  to  such  cases  only.  ^^^^^ 

But  we  are  of  opinion  that  the  construction  of  the  stat.  «. 

I  Will.  4  is  not  to  be  so  limited,  and  that  to  give  effect  to  '^^  Qubbw. 
the  intention  of  the  legislature,  apparent  in  that  act,  we  must 
hold  that  in  every  case  the  person  who  sues  or  prosecutes  a 
mandamus  is  thereby  entitled  to  damages  and  costs.  This 
statute  provides  that  the  enactments  in  the  stat.  jIwu  as  to 
the  recovery  of  damages  and  costs  shall  be  extended  and 
made  applicable  to  all  other  writs  of  mandamus,  and  we 
think  it  clear  that  the  legislature  intended  that  the  person 
suing  or  prosecuting  in  all  such  writs  should  have  his  da- 
mages  and  costs,  whether  an  action  for  a  false  return  on 
the  ground  of  a  particular  injury  sustained  by  him  would 
lie  or  not. 

Another  objection  was  started  in  the  course  of  the  argu- 
ment, namely,  that  it  did  not  appear  sufficiently  on  the  face 
of  the  record  that  the  defendants  in  error  were  the  persons 
who  had  sued  or  prosecuted  the  writ. 

The  Court  have  also  felt  considerable  doubt  as  to  this 
point,  but  their  opinion  now  is,  that  the  two  defendants  in 
error  must  be  taken  to  be  the  persons  suing  or  prosecuting 
the  writ  in  this  proceeding,  which  is  of  a  singular  and 
anomalous  character.  The  plaintiff  in  error  has  chosen  to 
join  issue  with  theni|  and  thereby  treated  them  as  persons 
competent  to  traverse,  which  could  not  be  the  case  unless 
they  had  either  sued  or  prosecuted  the  mandamus.  Such 
an  objection  ought  to  have  been  taken  in  an  earlier  stage 
of  the  proceedings. 

G.  Judgment  affirmed. 

(a)  2  Stra.  1051. 
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Crease  v.  Sawle,  Bart,  and  others  (a). 

The  Duke  of    TRESPASS  for  entering  plaintiff's  dwelling  house  and 
lessee  of  the     taking  his  goods. 

toll  of  tin,  in  a      pieas.  1,  Not  guilty.    2.  That  the  plaintiff  was  rateable 

mine  under  tin  . 

boundsjis  rate-  to  the  relief  of  the  poor  of  the  parish  of  St.  Austell  in  the 

relief  of  the      ^^^^o^y  of  Cornwall,  in  respect  of  his  occupation  of  certain 

poor.  land  within  the  said  parish.     That  before  the  said  time  &C, 

to  wit,  on  the  26th  February  1838,  in  the  county  aforesaid, 

by  a  certain  rate  then  made,  allowed  and  published,  according 

to  the  statute  in  that  case  made  and  provided,  the  plaintiff, 

so  being  an  occupier  of  land  in  the  said  parish,  was  duly 

rated  and  assessed,  for  and  in  respect  of  his  occupation  of 

the  said  land,  towards  the  relief  of  the  poor  within  the  said 

parish,  for  the  then  present  year,  in  the  sum  of  108/.  9'. 

Averments,  that  payment  of  the  said  sum  was  demanded 

and  refused,  that  the  plaintiff  was  summoned  before  two 

magistrates  to  pay  or  shew  cause,  that  he  did  neither,  and 

that  they  thereupon  issued  their  warrant  to  the  defendants 

as  churchwardens  and  overseers  of  the  parish,  and  that  the 

defendants  committed  the  trespass  in  distraining  for  the  said 

sum.     Verification. 

3.  That  the  trespasses  were  committed  in  taking  of  a 

distress  of  the  goods  in  the  declaration  mentioned,  under 

the  authority  of  the  43  Elh.    Verification. 

Replications.     1.  Issue  joined  on  the  first  plea. 

2.  To  the  second  plea,  that  true  it  is  that  the  plaintiff 
was  summoned,  and  that  the  magistrates  issued  their  war- 
rant, and  that  the  defendants  were  churchwardens  and  over- 
seers, nevertheless  de  injuria.  Sec. 

3.  To  the  third  plea,  de  injuria,  &c. 
Issue  on  the  two  last  replications. 

The  case  was  tried  at  the  Cornwall  assizes,  and  a  special 
verdict  returned. 

As  to  the  first  issue,  verdict  for  the  plaintiff. 

(a)  Decided  in  Hilary  Vacation  last  (Feb.  7)« 
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As  to  the  Sod  and  3rd  issues,  the  verdict  found  the 
following  facts.  The  defendants  were  overseers  of  St. 
Austell,  and  on  the  17th  January,  and  on  the  7th  April 
1838  two  several  rates  for  the  relief  of  the  poor  of  the  said 
parish  were  made  and  duly  allowed,  and  published. 

The  plaintiff  was  rated  in  the  said  rates  at  the  sums  of 
108/.  9s.,  and  40/. 

The  rates  contained,  among  others,  the  following  columns, 
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Names  of 
occupier. 

Name  of 
owner. 

Deflcription  of  property,  whe- 
ther land  or  houses,  &c.,  and 
situation  or  name  of  property. 

Henry  Crease 

Henry  Crease 

Tolls  of  tin. 

The  distress,  and  the  proceedings  preliminary  to  it,  were 
then  stated. 

By  indenture  of  lease  of  the  1st  August  1815,  George 
the  Fourth,  when  Prince  of  Wales,  demised  to  Edward 
Smith,  Esq.  for  ninety-nine  years,  determinable  on  lives,  all 
the  toll  and  farm  of  tin  or  tin  toll,  which  should  be  gained, 
arise  or  become  due,  in  any  place  within  the  several  lord- 
ships, manors,  precincts  or  territories,  belonging  to  or  being 
part  or  parcel  of  the  duchy  of  Cornwall,  in  the  county  of 
Cornwall,  and  all  profits,  commodities,  advantages  and 
emoluments  to  the  said  toll  and  farm  of  tin,  or  tin  toll, 
within  the  several  lordships  Sec,  belonging,  happening  and 
arising;  and  also  all  the  tin  mines  found,  or  to  be  found, 
within  the  several  inclosed  lands  of  the  said  several  lord- 
ships &c. ;  and  also  all  the  toll  and  farm  of  tin  or  tin  toll, 
which  should  be  gained,  arise,  or  become  due,  in  any  place 
within  all  and  every  the  manors,  boroughs,  tenements  and 
premises  in  the  said  indenture  thereinafter  particularly  men- 
tioned, and  which  (with  the  exception  of  all  mines  and  mine- 
rals) had  been  sold  in  1796  under  the  land  tax  redemption  act 
to  several  persons,  and  among  other  manors  and  places,  with- 
in the  manor  of  Tewington  with  its  members  and  appur- 
tenances.   There  is  also  contained  in  the  said  indenture  of 
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1849.  lease  a  covenant  by  the  said  Edward  Smith,  bis  executors, 
administrators  and  assigns,  that  he  would  by  himself  or  his 
deputy  or  deputies,  or  workmen,  enter  into  and  upon  the 
premises  demised  by  the  said  indenture  of  lease,  or  intended 
so  to  be,  and  within  the  same  dig  and  search  for  tin,  and 
the  same  tin  so  to  be  found,  at  his,  their  or  any  of  their  free 
will,  take  and  carry  away,  and  likewise  make,  do  and  perform 
all  things  necessary  to  digging  and  searching  for,  carrying 
away  of  tin,  and  filling  up  the  tin  pits  and  shafts  according 
to  the  custom  of  tin  works  in  the  said  county  of  Cornwall. 

Smith  entered  and  became  possessed  of  the  premises 
&c.,  granted  by  that  lease  which  is  still  existing,  and  all  the 
interest  therein,  (except  so  far  as  the  same  is  affected  by  the 
indenture  of  the  17th  of  September  1835,  hereinafter  men- 
tioned), before  and  at  the  time  of  the  making  the  said  rates 
respectively,  was  and  still  is  vested  in  the  plaintiff. 

Within  the  parish  of  St.  Austell  are  situate  two  of  the 
manors  mentioned  in  that  lease,  viz.  the  manor  of  Treverbyn 
Courtney,  parcel  of  the  annexed  possessions  of  the  said 
duchy,  and  the  manor  of  Tewington,  late  parcel  of  the 
ancient  possessions  of  the  duchy.  At  the  time  of  making 
the  said  rates  respectively,  and  from  thence  to  the  present 
time,  the  yearly  value  which  the  plaintiff  derived  in  the 
parish  of  St.  Austell  under  the  said  lease  was  1516/.  The 
toll  of  tin  payable  to  the  plaintiff  under  the  said  lease  is 
one  tenth  part  of  all  tin  ore  raised  within  tin  bounds  in  the 
manor  of  Tewington,  and  one  fifteenth  of  all  tin  ore  raised 
within  the  bounds  in  the  manor  of  Treverbyn  Courtney. 

These  tolls  are  payable  by  the  custom  of  the  Stannaries, 
by  the  workers  for  tiu  within  tin  bounds,  without  deduction 
or  any  charge  or  risk  to  the  receiver. 

The  custom  of  the  Stannaries  as  to  the  bounds  is  as 
follows, ''  any  tinner  may  bound  any  wastrel  land  within 
the  county  of  Cornwall  that  is  unbounded  or  void  of  lawful 
bounds ;  and  also  any  several  and  inclosed  land  that  hath 
been  anciently  bounded  and  assured  for  wastrel  by  deli- 
vering of  tin  toll  to  the  lord  of  the  soil,  before  that  the 
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hedges  were  made  upon  it ;  and  also  such  and  so  much  of  1842. 
the  prince's  several  and  inclosed  customary  land,  within  the 
ancient  duchy  assessionable  manors,  as  hath  been  anciently 
bounded  with  turfs,  according  to  the  ancient  custom  and 
usage  within  the  said  several  duchy  manors^  and  not 
otherwise :  the  tinner  paying  out  of  such  land  so  bounded, 
the  usual  toll  only  as  is  generally  paid  within  the  Stannaries, 
that  is,  the  fifteenth  dish  or  part,  saving  in  such  places 
where  special  custom  hath  limited  another  rate  of  toll." 

The  mine,  from  which  the  plaintiff  derives  1 300/.  of  the 
said  1516/.,  is  called  Buckler's  mine.  This  mine  is  situated 
on  Boscundle  common,  which  was  uninclosed  till  the  year 
1800,  when  it  was  included  within  a  hedge  by  Mr.  Carlyon, 
the  then  owner  of  the  common.  Since  1800,  and  before  1810, 
several  parts  of  it  have  been  separated  by  hedges,  and 
allotted  to  different  tenants,  who  occupy  their  respective 
portions  as  part  of  their  tenements,  and  the  rest  remains  as 
before.  Part  of  the  said  manors  is  within  the  said  allotments. 
Boscundle  Common  is  under  tin  bounds,  and  is  within  the 
manor  of  Tewington,  and  the  customary  toll  for  all  tin  ore 
raised  within  these  tin  bounds  belongs  to  the  plaintiff  under 
the  above  lease.  Buckler's  mine  is  very  ancient,  is  situate 
within  many  sets  of  tin  bounds,  and  has  been  worked  by 
the  present  adventurers  since  1831. 

By  indenture  of  the  17th  September  1835,  between  the 
plaintiff  of  the  one  part,  and  John  Taylor  and  John  Rundle 
of  the  other  part,  the  plaintiff  granted  to  the  parties  of  the 
second  part  free  liberty  and  license  and  authority  to  enter 
into  and  upon  all  that  the  land  and  ground  comprised 
within  the  limits  thereinafter  mentioned  and  described, 
parcel  of  the  manor  of  Tewington,  in  the  parish  of  St. 
Austell,  that  is  to  say,  (describing  it),  with  full  power  and 
liberty  to  break  and  open  the  soil  and  ground,  and  to  drive 
any  adits  and  levels,  and  to  sink  any  shafts,  and  to  make 
any  erections  or  buildings  for  digging  and  searching  for  tin 
and  tin  ore  in  the  said  premises,  according  to  the  custom 
of  tin  works  in  Cornwall ;  and  also  with  full  liberty  at  their 
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or  any  of  their  free  will  and  pleasure  to  carry  and  take  away 
the  same  tin  and  tin  ore,  and  likewise  to  do  and  perform  all 
things  necessary  to  the  digging,  searching  for,  and  carrying 
away,  tin  and  tin  ore,  and  filling  up  the  tin  pits  and  tin 
shafts  according  to  the  custom  of  tin  works  in  Cornwall. 
Reserving  nevertheless  unto  the  plaintiff  liberty  during  the 
term  to  make,  take  up,  drive  and  sink,  from  and  in  any 
part  of  the  said  premises,  or  the  mine  or  mines  to  be 
worked  thereon,  at  or  above  the  level  of  the  deepest  adit 
therein  for  the  time  being,  any  adits  or  drafts  with  shafts 
necessary  and  proper  for  driving  and  continuing  the  same 
into  any  adjoining  lands  whatsoever,  and  to  keep  open, 
repair  and  use  the  same  adits  or  drafts  and  shafts,  making 
reasonable  compensation  8cc.  To  have,  hold  and  enjoy, 
such  liberties,  licenses  and  authorities,  and  premises,  for 
the  term  of  twenty  one  years  (determinable  on  lives), 
yielding,  paying  and  delivering,  during  the  said  term,  unto 
the  plaintiff,  within  six  weeks  after  the  return  or  sale  of  every 
parcel  of  tin  or  tin  ore  gotten  in  the  said  premises,  the  clear 
sum  of  Is.  4d.  in  the  pound  on  the  gross  value,  according 
to  the  price  of  the  day,  of  all  tin  and  tin  ore  which  shall 
from  time  to  time  during  the  term  be  digged,  raised  and 
gotten  out  of,  from  and  in  the  said  premises ;  such  U.  Ad,  in 
the  pound  to  be  paid  clear  from  all  returning  charges,  poor 
rates,  (if  any  shall  be  payable),  and  all  other  rates  and 
deductions  whatsoever.  Provided  that  on  payment  of  the 
said  sum  of  Is.  Ad.  the  plaintiff  should  allow  the  licensees  a 
deduction  of  4«?.,  for  the  purpose  of  encouraging  them  in 
the  working  of  the  premises. 

This  lease  still  exists,  and  the  subject-matter  of  the 
demise  has  been  from  its  date  and  still  is  in  the  possession 
and  occupation  of  the  lessees,  but  they  are  not  rated  to  the 
relief  of  the  poor  in  respect  of  any  occupation  under  the 
said  lease.  Considerable  quantities  of  tin  have  been  raised 
by  the  lessees,  the  whole  of  which  has  been  disposed  of  and 
sold  by  them  as  and  to  whom  they  thought  fit.     The  pay-^ 
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meat  to  the  plaintiff  has  always  been  made  in  cash  by  the 
lessees. 

The  residue  of  the  said  ldl6/.,  viz.  2l6/o  is  niade  up  of 
the  value  of  toll  tin  in  respect  of  other  mines  in  the  parish, 
not  included  in  the  said  lease,  worked  within  tin  bounds, 
and  this  last  mentioned  toll  tin  the  plaintiff  takes  in  kind 
from  mines  where  the  toll  tin  is  laid  out  in  kind.  The 
otlier  two  thirds  are  not  taken  in  kind,  but  the  plaintiff 
receives  the  value  of  the  ore  in  cash  from  the  miners,  who 
sell  such  ore  on  his  account. 

At  the  time  of  making  the  said  rates,  the  plaintiff  was  not 
an  inhabitant  of  the  parish  of  St.  Austell,  nor  had  he  any 
property  in  the  parish,  which  would  render  him  liable  to  be 
rated  otherwise  than  as  herein  mentioned. 

But  whether  or  not  &c. 

Judgment  in  the  Queen's  Bench  was  entered  up  for  the 
defendant  without  argument. 


81^ 


184S. 


Sir  W.  W.  Follett  S.G.  for  the  plaintiff  in  error(a).  The 
question  in  this  case  is,  whether  the  plaintiff  is  rateable  to 
the  relief  of  the  poor  in  respect  of  the  toll  tin  which  he  re- 
ceives as  representing  Mr.  Smith,  the  lessee  of  the  Duke  of 
Cornwall.  The  Court  of  Queen's  Bench  has  decided  {b) 
that  the  plaintiff  is  not  rateable  in  respect  of  Buckler's 
mine.  That  decision,  it  is  understood,  the  defendant  does 
not  intend  to  impugn.  It  follows,  therefore,  as  the  rate  is 
joint,  and  the  warrant  of  distress  is  joint,  that  the  plaintiff 
is  entitled  to  the  judgment  of  the  Court :  Mihoard  ▼• 
Coffin  (c),  Governor,  S^c.  of  Bristol  Poor  v.  Wait  (rf). 
[Tindal  C.  J.  If  the  plaintiff  is  rated  in  too  large  an 
amount,  that  is  matter  of  appeal.    The  other  is  the  impor- 


(a)  The  case  wa$  argued  in 
Mich.  Vac.  1841  (Nov.  SO  and 
Dec  8),  before  Tindal  C.  J.,  Colt- 
man  and  Maule  Js^  and  Lord  Abin" 
ger  C.  B.,  and  Farke,  Alderson 


and  Rolfe  Bs. 

(6)  3  P.  &  D.  434. 

(c)  2  W.  Bl.  1330. 

(<2)1A.&£.  264;  &C.  3  N. 
&  M.  359. 
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taut  point.]  The  mines  from  which  the  plaintiff  receives 
the  toll  tin  in  question  arQ  in  bounded  lands.  The  plaintiff 
is  not  the  owner  of  the  mines,  and  the  toll  is  payable  not  by 
contract,  but  according  to  the  custom  of  the  stannaries,  and 
without  reference  to  any  interest  in  the  land.  In  most  of 
the  cases  which  will  be  cited  against  the  plaintiff,  the  party 
rated  was  lessor  of  the  mine,  and  was  said  to  have  excepted 
out  of  the  demise  that  portion  of  the  ore  which  was  payable 
to  him. 

The  plaintiff  is  not  an  inhabitant  of  the  parish  to  which 
he  is  rated,  nor  is  he  an  occupier  of  any  land  within  it.  It 
will  be  found  that  in  the  cases,  where  it  was  first  laid  down 
that  a  person  receiving,  without  risk,  part  of  the  ore  from  a 
mine  was  liable  to  the  poor  rate,  the  distinction  between 
rateability  as  an  occupier  and  as  an  inhabitant  was  not 
attended  to.  The  first  case  of  this  sort  was  Rowh  v. 
GelU  {a),  where  it  was  held  that  the  lessee  (under  the  crown) 
of  lead  mines  was  rateable  to  the  poor  for  the  profits 
arising  from  lot  and  cope,  which  were  duties  paid  him  by 
the  adventurers,  without  any  risk  on  his  part.  It  does  not 
appear  in  that  case  whether  or  not  the  party  rated  was  an 
inhabitant,  but  it  is  clear  that  his  liability  was  not  put  on 
the  ground  of  his  being  an  occupier,  and  it  is  equally  clear 
that  the  distinction  was  then  not  thought  of(6).  At  that 
time  a  landlord,  whether  an  inhabitant  or  not,  would  have 
been  rated  for  his  rent,  if  it  had  not  been  seen  that,  as  his 
lessee  had  been  rated  for  it  before,  the  assessment  would 
be  double.  It  seems  that  Howls  v.  Oelh{fl)  was  cited  in 
Rex  V.  St,  Agnes  (c),  admitted  by  counsel  to  be  a  decisive 
authority,  and  pointedly  approved  of  by  Lord  Kenyan  C.J. 
But  the  report  can  hardly  be  correct,  for  shortly  afterwards, 
in  Rex  v.  Parroit (d),  Lord  Kenyon  C.  J.  is  reported  to 
have  said,  **  This  case  differs  from  that  of  Rowk  v.  Gells(a) 


(a)  Cowp.  451. 

(fi)  The  distinction  was  clearly 
present  to  Lord  Mamjkld^s  mind 
in  Lead  Company  v.  RkhardsaUf  3 


Bur.  1341;  S.  C.  1  W.  Bl.  380. 

(c)  3  T.  R.  480. 

(d)  5  T.  R.  593. 


TRINITY  VACATION,   V  VICT. 

in  this  respect ;  that  was  the  case  of  lead  mines,  which  are 
not  rateable  under  the  statute  of  Elizabeth;  and  there  the 
question  was,  whether  or  not  the  lessee  was  rateable  for 
certain  annual  profits  which  he  received  without  any  risk  on 
his  part.  Of  the  decision  in  that  case,  it  is  not  necessary 
for  me  to  say  any  thing  at  present;  I  will  form  my  opinion 
upon  that  question  when  it  arises  again."  The  cases  of  Rex 
^,  Nichobon{a)  and  Williams  v.  Jonesib)  raised  the  question 
distinctly,  whether  a  person,  who  was  not  an  inhabitant, 
could  be  rated  for  tolls  or  profits,  unless  they  arose  from 
real  property,  of  which  he  was  an  occupier.  In  the  former 
case  it  was  held,  that  the  lessee  and  occupier  of  an  ancient 
and  exclusive  ferry,  not  being  an  inhabitant  resiant  within 
the  township,  in  which  one  of  the  termini  of  the  ferry  was 
situated,  was  not  liable  to  be  rated  there  for  any  share  of 
the  tolls  of  such  ferry ;  for  that,  supposing  a  ferry  to  be  real 
property,  it  was  not  such  real  property  as  is  mentioned  in 
the  Stat.  43  JSliz,  c.  2,  the  occupancy  of  which  subjects  the 
party  to  the  relief  of  the  poor  of  the  place ;  and  that  all  the 
cases,  where  parties  had  been  held  rateable  in  respect  of 
the  occupancy  or  receipt  of  tolls  (apart  from  the  question 
of  inhabitancy),  had  been  where  they  at  the  same  time  occu- 
pied real  visible  property  connected  with  their  tolls  in  the 
place  where  they  were  rated.  **  Tolls,"  it  was  there  said 
by  Lord  EUenbortmgh  C.  J.,  "  do  not  come  within  any  one 
specification  of  occupancy  described  by  the  statute :  they  are 
not  lands  nor  houses,  &c«  If,  therefore,  the  owner  be  tax- 
able for  them  at  all,  it  must  be  as  an  inhahitani  of  the  parish 
out  of  which  they  arise."  And  Rex  v.  Cardington  {c\ 
where  a  person  had  been  held  rateable  for  the  tolls  collected 
at  a  sluice,  though  he  did  not  reside  in  the  parish,  was  thus 
distinguished  by  his  lordship — "  In  the  case  of  The  King  ▼. 
Cardington{c\  the  rate  w*as  specifically  upon  the  sluices, 
on  that  which  was  local  and  visible  property,  and  producing 
profit  within  the  parish  ;**  and  Baylty  J.  added,  **  In  The 
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(a)  \%  East,  330.  (6)  12  East,  346,        (c)  Cowp.  581, 
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1849.  King  V.  Cardingt<m(a)  the  party  was  rated  for  the  sluice  of 
which  he  was  the  occupier,  which  sluice  was  real  property.*' 
Williams  v.  Jones  (b)  was  to  the  same  effect.  Rex  v.  Bap^ 
tist  Mill  Company  (c)  appears  to  be  the  first  case  in  which 
the  attempt  was  made  to  support  Rowls  v.  Gells  (d),  on  the 
ground  that  the  party  rated  was  the  occupier  of  the  lot  and 
cope  which  was  paid  him.  The  point  decided  in  Rex  v. 
Baptist  Mill  Company  {c)  was,  that  the  lessees,  under  the 
lord  of  the  manor,  of  lot  and  free  share  of  all  calamine 
raised  within  the  manor,  are  liable  to  be  rated  to  the  poor 
as  occupiers  of  land.  It  is  strange  that  it  did  not  occur  to 
the  Court,  that  the  person  whom  they  considered  an  occu- 
pier in  such  cases,  could  in  truth,  if  an  occupier,  be  the 
occupier  of  nothing  else  than  such  a  mine  as  was  not  within 
the  statute  of  Elizabeth;  for  by  that  statute  coal  mines  only 
are  rateable.  The  absurdity  therefore  follows,  that  the 
lessees  and  adventurers  of  a  tin  mine,  who  receive  the  bulk 
of  the  ore,  are  not  rateable,  because  they  do  not  occupy 
any  description  of  mine  within  the  statute,  and  that  the 
receiver  of  toll  tin,  who  receives  only  part  of  the  ore,  is 
rateable  because  he  is  an  occupier  within  the  statute.  In 
Rex  V.  Bishop  of  Rochester  (e),  the  ability  to  maintain  tres- 
pass for  any  injury  done  to  the  property  is  put  as  the  test 
of  occupation.  Could  the  plaintiff  in  this  case  maintain 
trespass  quare  clausum  fregit,  as  an  occupier  in  respect  of 
his  toll  tin  ?  He  certainly  could  not;  he  is  not  entitled  to 
his  toll  until  after  the  ore  has  been  severed  from  the  realty 
and  has  become  personal  property.  [Lord  Abinger  C.  B. 
A  landlord  receiving  part  of  his  rent  in  com  is  not  an  occu- 
pier.] In  Rex  v.  Earl  Pomfret  (/)  it  was  held,  that  the 
owner  of  a  lead  mine,  who  had  leased  it  and  reserved,  as 
duty  lead,  one-fifth  of  the  lead  to  be  smelted  from  the  ore, 
was  not  rateable,  because  he  had  not  reserved  any  part  of 

(o)  Cowp.  581.  (d)  Cowp.  451. 

lb)  12  East,  846.  (e)  IQ  East,  353. 

(0  1  Mau.  &;  S.  612.  (/)  5  Mau.  &  S.  139. 


TRINITY  VACATION,  V  VICT. 

the  ore  in  its  natural  and  primitive  state.  But  how  could  it 
affect  the  question  of  occupation,  whether  the  ore  was 
smelted  or  not?  Yet  in  Rex  v.  St.  Austell  {a)  the  landlord 
was  held  rateable  as  an  occupier  of  land,  because  the  ore 
which  he  had  reserved  was  not  to  be  smelted,  but  merely 
to  be  **  picked,  worked,  &.c.  or  otherwise  made  merchanta- 
ble." But  the  authority  of  Rowls  v.  Gells  {b)  seems  to  have 
been  much  shaken  in  Rex  v.  Tremayne  (c)»  The  question 
there  was,  whether  the  owner  of  the  soil,  who  had  granted 
to  adventurers  liberty  to  dig  for  manganese,  rendering  him 
1/.  15/.  for  every  ton  of  manganese  raised  by  them,  was  an 
occupier  of  the  soil,  and  rateable  to  the  relief  of  the  poor. 
It  was  held  that  he  was  not  rateable,  and  Parke  J.  observed 
in  his  judgment,  "  It  is  said  that  no  interest  in  the  land 
passed,  but  a  mere  authority  to  the  grantee  to  dig.  That 
may  be  so,  and  in  that  respect  the  case  resembles  Rex  v. 
St.  Austell  (a);  but  then  it  would  follow  that  Tremayne 
(the  owner)  is  himself  the  occupier  by  his  agents ;  and,  if 
so,  as  the  owner  of  mines,  he  is  exempt  from  rateability  by 
the  statute  of  Elizabeth  and  the  nature  of  the  property,  and 
he  could  not  be  rated  unless  for  dues.**  The  last  case  on 
the  subject  is  Rex  v.  Todd{d),  where  a  landlord  was  held 
rateable  who  had  reserved  one-fifth  of  the  lead  ore,  well 
cleansed  and  made  merchantable,  and  fit  for  the  smelting 
mill.     He  also  cited  Rex  v.  Fryer  (e). 

The  objection  to  the  rate  in  question  is,  1.  That  the 
plaintiff  was  not  an  occupier  at  all.  Even  according  to  the 
decisions  which  appear  adverse  to  him  he  was  not  an  occu- 
pier, for  he  had  no  ownership  of  the  mine,  and  cannot  be 
said  to  have  demised  the  bulk  of  the  ore,  and  excepted  part, 
of  which  he  is  still  to  be  deemed  the  occupier,  for  he  is  a 
stranger  to  the  land  altogether,  and  the  ore  rendered  him  is 
rendered  by  custom,  and  is  altogether  irrespective  of  any 
interest  in  the  land.     2.  If  he  is  an  occupier  he  is  occupier 
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(o)  5  a  &  Aid. 698;  S.  C.  1  D.  &  R.  351. 

(6)  Cowp.  451. 

(c)  4  6.  &  Ad.  laS;  8,  C.  1  N.  &  M.  194. 


(d)  4  P.  &  D.  335. 

(e)  4  B.  &  C.  961,  n. 
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of  a  tin  mine,  which  is  not  the  subject  of  rateability  within 
the  statute  of  Elizabeth. 

Erie  contr^.  The  plaintiff  is  occupier  of  land  in  the 
parish  where  he  is  rated.  The  Duke  of  Cornwall,  whom 
the  plaintiff  represents,  is  owner  of  the  soil,  and  the  toll  tin 
is  paid  him  in  respect  of  such  ownership.  The  bound 
owner  has  merely  a  qualified  right  of  entering  the  soil  for 
the  limited  purpose  of  getting  the  ore.  The  bound  owner's 
right  of  digging  for  tin  would  not  enable  him  to  maintain 
ejectment  or  trespass  quare  clausum  fregit.  The  owner  of 
the  land  has  a  right  to  enter  and  take  all  the  profits  of  the 
upper  surface,  and  also  all  other  profits,  provided  he  do 
not  interfere  with  the  bound  owner's  special  right  to  take 
the  tin ;  and,  if  the  land  owner  did  so  interfere,  the  bound 
owner  could  not  bring  trespass  of  any  sort  against  him, 
but  would  be  confined  to  an  action  on  the  case,  for  dis- 
turbing the  customary  right  of  searching  for  tin.  The  in- 
terest of  the  owner  of  the  toll  tin  is  an  interest  in  the  ore, 
or  a  portion  of  it,  which  remains  in  him  after  his  general 
rights  as  a  land  owner  have  been  qualified  by  the  bounding 
of  the  land,  and  is  an  interest  therefore  in  the  ore  before  it 
is  severed,  as  well  as  afterwards. 

From  the  time  of  Lord  Mansfield  C.  J.  to  the  present 
time,  the  authorities  have  been  uniform,  that  the  person 
who  receives,  without  risk,  part  of  the  native  mineral  from 
the  adventurers  in  the  mine,  is  rateable.  Besides  the  cases 
already  referred  to,  in  which  Rowk  v.  Cells  {a)  has  been 
acted  upon,  it  was  the  foundation  of  the  judgment  in  Lord 
Bute  v.  GrindaU{b),  where  Lord  Bute  was  held  rateable 
as  an  occupier  for  certain  profits  of  land  appertaining  to  his 
office  of  ranger ;  and  the  cases  do  not  indicate  any  distinc- 
tion in  such  profits,  whether  payable  by  reservation  in  a 
lease  or  by  custom. 

But  it  is  said  that,  if  the  plaintiff  is  occupier  at  all,  he  is 
occupier  of  a  tin  mine,  which  is  not  a  rateable  mine  within 

(a)  Cowp.  451.  (6)  2  H.  BL  265;  5.  C.  1  T.  R.  338. 
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the  statute  of  Elizabeth.     If  any  reason  can  be  assigned  for        i842. 

the  immunity  given  to  mines  other  than  coal  mines,  it  must 

be  that  the  adventurers  in  other  mines  are  subject  to  special 

risks.     But  the  plaintiff  is  not  a  miner,  and  has  no  right 

whatever  to  mine  for  the  tin.    In  Rex  v.  Carlyon  (a),  where  it 

was  held  that  tithe  of  fish  was  rateable,  it  was  said  by 

BulUr  J.,  '*  Supposing  the  fishermen  are  not  rateable  for 

tlie  fish  caught,  the  case  of  Rowls  v.  Cells  {h)  governs  this. 

For,  though  the  owner  of  the  lead  mines  is  not  liable  to  be 

rated  for  them,  yet  his  lessee,  who  runs  no  risk,  is  rateable 

in  respect  of  the  profits  of  lot  and  cope." 

But,  even  if  the  plaintiff  is  not  an  occupier,  it  is  not 
necessary  that  he  should  be  a  "  resiant"  to  be  brought  within 
the  meaning  of  the  word  "  inhabitant"  iu  the  statute  of 
Elizabeth.  The  case  of  Rex  v.  Nicholson  (c)  was  incorrect 
in  laying  it  down  that  the  statute  used  the  words  *'  inhabi- 
tant'' and  **  occupier"  in  contradistinction ;  and,  if  the  deci- 
sions of  the  Court  of  Queen's  Bench,  on  the  question  of 
rateability  to  the  relief  of  the  poor,  are  to  be  reviewed  from 
RowU  V.  Cells  (b)  to  the  present  time,  the  case  of  Rex  v. 
Nicholson  (c)  may  properly  be  included  in  the  inquiry. 
Lord  Coke^  iu  9  Inst.  70£,  on  the  statute  of  bridges,  22 
Hen.  8,  c.  5,  observes,  *'  although  a  man  be  dwelling  in  an 
house  in  a  forraigne  county,  riding,  city,  or  towne  corporate, 
yet,  if  he  hath  lands  or  tenements  in  his  own  possession 
and  manurance  in  the  county,  &c.  where  the  decayed  bridge 
is,  he  is  an  inhabitant,  both  where  his  person  dwelleth  and 
where  he  hath  lands  or  tenements  in  his  owne  possession 
within  this  statute.  Nota,  habitatio  dicitur  ab  habendo, 
quii  qui  propriis  manibus  et  sumptibus  possidet,  et  habet, 
ibi  habitare  dicitur."  So  in  Leigh  v.  Chapman  (d)^  an 
occupier  of  land  was  held  to  be  an  inhabitant  within  the 
statutes  of  hue  and  cry.  Why  should  it  be  supposed  that 
the  statute  of  Elizabeth  used  the  words  "  inhabitant"  and 
"  occupier"  in  contradistinction  to  each  other  ?     The  sta- 

(a)  S  T.  R.  S85.  (c)  12  East,  330. 

(6)  Cowp.  451.  {d)  2  Saund.  423. 

VOL.  II. — O.  D.  3  I 
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1842.  tute  is  full  of  tautology,  or,  at  least  redundancies,  as 
"  parson,  vicar,  and  occupier  of  tithes  impropriate,  pro- 
priations  of  tithes/'  "  lands,  houses/'  In  Sir  A.  Earby*s 
case  (a)  '^  inhabitant"  is  certainly  used  in  the  larger  sense 
now  contended  for.  But  the  statute  does  not  apply 
merely  to  every  *'  inhabitant,  parson,  vicar,  and  occupier,** 
for  it  says,  **  inhabitant,  parson,  vicar  and  other  ;'*  and  in 
Rex  v.  North  Curry  {b)  the  Court  appears  to  have  thought 
that,  if  it  had  been  res  integra,  the  words  **  and  other'* 
might  have  enlarged  the  class  of  persons  liable  to  the  poor 
rate.  He  cited  also  Rex  v.  Manchester  and  Salford  Water 
W(yrk${c). 

Sir  W.  W.  Follett  S.  G.  The  plaintiff  does  not  represent 
the  owner  of  the  soil,  for  the  Duke  of  Cornwall  has  trans- 
ferred to  him  nothing  but  his  interest  in  the  toll  tin. 

Cur.  adv.  vuU. 

TiNDAL  C.  J.  delivered  the  judgment  of  the  Court. 
The  question  raised  by  the  special  verdict  in  this  case  is, 
whether  the  plaintiff,  who  was  the  lessee  under  the  Duke 
of  Cornwall  of  the  toll  of  tin  in  the  manors  belonging  to 
and  parcel  of  the  duchy,  was  rateable  to  the  poor  in  respect 
of  that  toll. 

The  toll  was  a  certain  portion  of  the  tin  ore  raised  within 
tin  bounds,  and  paid  by  the  workers  for  tin  in  kind,  without 
deduction  or  charge  or  risk  to  the  receiver. 

If  the  plaintiff  was  rateable,  it  is  not  material  in  this  ac- 
tion of  trespass  to  consider  whether  he  was  actually  rated 
as  the  occupier  of  the  toll  of  tin  for  a  larger  sum  than 
he  ought  to  have  been :  the  sole  question  in  this  action 
being  whether  he  was  rateable  in  respect  of  the  subject  of 
the  rate. 

(a)  2  Bulst.  354.  (c)  1  B.  &  C.  630;  5.  C.  3  D.  &  R.  SO 

{h)  4  B.  &  C.  953;  &  C.  7  D.  &  R.  494. 
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The  Court  of  Queen's  Bench  in  giving  their  judgment  in  1842. 
favour  of  his  liability,  referred  to  the  cases  of  Rorob  v. 
Cells  {a)y  Rex  v.  St  Agnes  (b).  Rex  v.  The  BapHst  Mill 
Company (c)  and  Rex  v.  St.  Austellid)^  and  expressed  their 
opinion  that  they  were  bound  by  the  authority  of  cases  so 
often  and  so  deliberately  considered  whilst  they  remained 
unreversed  by  a  Court  of  Error, 

We  feel  that  we  are  equally  bound  by  the  same  authori- 
ties; and,  important  as  it  is  in  all  branches  of  the  law  to 
abide  by  previous  decisions,  in  none  is  it  more  important 
than  in  this.    The  rules  which  apply  to  the  rateability  of 
property  are  everywhere  daily  acted  upon  in  the  manage- 
ment of  parochial  affairs^  and  materially  affect  the  value  of 
estates.     It  would  be  extremely  inconvenient,  and  indeed 
mischievous,  to  overrule  a  class  of  cases,  which  have  been 
much  discussed  and  sanctioned  by  many  eminent  judges,  and 
which  are  now  constantly  acted  upon,  because  we  might  not 
feel  perfectly  satisfied  with  the  reasons  assigned  for  their  de- 
cision; and,  if  we  could  permit  ourselves  to  disregard  these 
authorities  on  that  account,  we  might  feel  disposed,  on  the 
same  ground,  to  reject  others,  which  have  put  a  construc- 
tion on  the  statute  of  the  43  EUz.  which  we  should  be  by 
no  means  sure  that  it  ought  to  bear,  if  we  were  now  for  the 
first  time  called  upon  to  explain  the  meanbg  of  its  lan- 
guage ;  which  would  seem  to  have  been  framed  with  a  view 
to  render  rateable  all  occupiers  of  every  description  of  real 
estate ;  and  it  might  be  very  questionable  whether  occupiers 
of  mines  of  any  description  were  exempt.     But  we  think  it 
wiser  to  abstain  from  the  discussion  of  such  questions,  and 
to  abide  by  the  construction  which  numerous  decisions 
have  given  to  the  words  of  the  statute,  and  which  has  been 
for  a  length  of  time  constantly  acted  upon ;  and,  according 
to  these  decisions,  whilst  we  must  hold  that  the  occupier 
of  every  mine,  except  coal  mines,  is  exempt,  we  feel  our- 

(a)  Cowp.  451.  (c)  1  Mau.  k  S.  ei2. 

(6)  3  T.  R.  480.  (<0  5  B.  &  Aid.  693;  S.  C.  1  D.  &  R.  351. 
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selves  equally  bound  to  hold  that  he  who  receives  a  portion 
of  the  ore  in  an  unmanufactured  state  is  liable  to  be  rated. 
The  judgment  must^  therefore,  be  affirmed. 


D. 


Judgment  affirmed. 


Robinson  and  another.  Overseers  of  Todmorden  Town- 
ship (a),  V.  The  Queen,  on  the  Prosecution  of  The 

Wedne»dtnf,        Guardians  of  the  Poor  of  the  Todmorden  Union. 
June  89/A. 

A  writ  of  man-  WrIT  of  error  upon  the  judgment  given  for  the  crown 
damus  stated     ,       .^  ^^  %    n       t 

the  formatinn    by  the  Court  of  Queen  s  Bench. 
of  a  poor  law 

that  "he  Poor  Kelly  took  a  preliminary  objection  that  the  writ  of  man- 
Law  Coramis-  damus  was  defective  (6),  inasmuch  as  it  did  not  distinctly 
sioners  had  _               i       •          i           i                       i        ■        •   ..      . 
directed  the  state  that,  at  the  time  the  order  was  made,  the  defendants 

gaardians  of     ^^^^  jj^g  overseers  of  the  township  of  Todmorden.     The 
the  union  to  ... 

give  directions  order  was  made  17th  August,  1838.    The  admission  in  the 

seere  for^the      return  has  reference  to  the  later  period,  when  the  return 
several  town-    was  made,  30th  March.  1839.     The  writ  was  tested  2*2d 

places\o  pro-  January,  1839.  [^Iderson  B.  The  election  is  fixed  by  act 
vide  sach  sums 
as  &c.  The 
writ  then 
stated  an  or- 
der of  the 
l^aardians  of 
the  union, 
dated  27th 
August,  l»d8, 
to  the  over- 
seers of  T.  to  pay  n  sum  of  money.  The  writ  was  tested  2Sd  January,  1839.  Tlie 
defendants  made  a  return  to  the  mandamus  30th  March,  18S9,  admitting  that  **  true  it 
was  that  the  guardians  did  require  them,&c.  overseers  of  T.:"—//e/i/,  that  it  sufficiently 
appeared  on  the  proceedings  that  the  defendants  were  the  overseers  of  T,  at  the  time 
of  the  order  made  by  the  guardians  of  the  union. 

On  the  formation  of  a  poor  law  union,  one  parish  altogether  neglected  to  elect  any 
guardian.  There  were  two  elections  of  guardians  after  the  first,  and  at  those  also  the 
same  parish  neglected  to  elect  any  guardians: — Edd,  that,  even  if  ac  the  fiist  election 
the  board  of  guardians  was  incomplete,  the  defect  was  cured  by  the  SSth  section  of  the 
Poor  Law  Amendment  Act,  which  gives  validity  to  a  board  elected  subsequently  to  the 
first  election,  though  the  full  number  of  guardians  be  not  elected. 

Sernbie,  that  the  board  was  a  good  board  even  the  first  year. 


(a)  See  this  case  reported  in 
Q.  B.,  4  P.  &  D.  553.  There  is 
there  an  error  in  the  title  of  the 
case.  Instead  of  **  Todmorden 
Union"  read  "  Todmorden  Town- 
ship." 


(b)  Kelfy  cited,  to  shew  that  this 
objection  was  open  to  the  defend- 
ants after  a  return,  Rex  v.  The 
Margate  Pier  Company,  3  6.  & 
Aid.  220.  See  Reg,  v.  Hopkins, 
4  P.  &  D.  550. 
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of  parliament.]    Where  there  is  no  custom  to  the  contrary :         184Q. 

but,  even  so,  non  constat  that  the  overseers  in  office  at     ,7^*^^^^^ 
■  .  Robinson 

il^aster,   1839,  are  those  who  were  elected  the  previous  v. 

Easter.    There  may  have  been  vacancies  by  death-.    [Aiders    '^®  Queen. 

5011  B.   Why  is  that  to  be  presumed  ?     Per  Tindal  C.  J. 

and  Parke  B.  The  return  by  the  defendants  {a)  makes  it  too 

clear  for  argument.     It  admits  that  they  are  the  overseers 

whom  the  order  required  to  pay  the  money.]     Kelly  then 

argued  the  points  made  below,  on  the  same  grounds  that 

were  urged  there  (6). 

TomUmon  appeared  for  the  crown.  The  Court  (c)  inti- 
mated that  they  would  hear  him  at  a  future  day,  if  they 
thought  it  necessary. 

Cur.  adv.  vult. 

TiNDAL  C.J.  now  delivered  the  judgment  of  the  Court. 
— In  this  case  the  question  was  the  construction  that  ought  . 
to  be  put  on  the  38th  section  of  the  stat.  4  &  5  Will.  4, 
c.  76.  The  proviso  of  that  section,  it  was  contended, 
made  it  conditional  to  the  validity  of  a  union,  that  a  guar- 
dian should  be  elected  for  every  parish  within  it.  But  we 
are  of  opinion  that  the  words  of  the  proviso  are  directory 
only;  but,  supposing  they  are  not,  and  that  they  import  a 
condition,  still  the  subsequent  provisions  of  the  section  re- 
move the  difficulty,  fur  the  condition,  if  it  be  one,  applies  to 
the  first  election  only,  and  the  provision  for  the  power  of 
certain  justices,  as  ex  officio  guardians,  to  carry  the  act  into 
effect,  applies  only  to  a  want  of  due  constitution  of  the 
iirst  board  of  guardians,  or  to  a  case  of  delay  or  irregularity 
of  any  election  of  guardians  subsequent  to  the  first.  The 
case  of  the  full  number  of  guardians  not  being  elected  at  a 
second  or  subsequent  election,  is  expressly  provided  for  by 

(a)  "  We  the  overseers  of,  &c."  (c)    Monday,  June  20.      Twi- 

**  true  it  is  that  the  guardinns  did  dalC.J,,CoUmanyCretswelly  Maule 

require  us  as  overseers  of,  &c.'*  Js.,  Parke,  Aldenon  and  Rolfe  Bs. 

(6)  4  P.  &  D.  553. 
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a  part  of  the  section  enacting,  *'  that  in  case  the  full  num- 
ber of  guardians  shall  not  be  duly  elected  at  such  subse- 
quent election  of  guardians  for  the  time  being,  the  other  or 
remaining  members  of  the  said  board  shall  continue  to  act 
until  the  next  electionj  or  until  the  completion  of  the  said 
board/' — ''as  if  the  number  of  such  board  were  complete/' 
We  are  therefore  of  opinion  that,  this  being  the  case  of  a 
subsequent  election  de  facto*  the  judgment  of  the  Court  of 
Queen's  Bench  must  be  affirmed.  A  point  made  as  to  the 
identity  of  the  overseers  was  disposed  of  in  the  course  of 
the  argument. 

O.  Judgment  affirmed. 


END  OF  TRINITY  VACATION. 
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ACCIDENTAL  DEATH. 

Jarisdiction  of  Coroner.      See 
Coroner. 

ACCOUNT  STATED. 
See  Attorney. 

ACTION. 

Action  by  arbitrator  for  costs  of 
award.    See  Arbitration. 

Against  carrier,  claiming  the  protec- 
tion of  1  ff^,  4,  c.  68^  in  respect 
of  goods  above  the  value  of  10/. 
See  Carrier,  1 . 

Action  on  a  note  given  to  a  Friendly 
Society,  instead  of  summary  pro- 
ceeding before  magistrate.  See 
Friekbly  Society. 

Action,  instead  of  summary  proceed- 
ing, for  tithes  under  the  value  of 
10/.     See  Tithes. 

Against  broker,  for  delivering  goods 
without  the  price.     See  Case. 

By  assignee  of  reversion,  against 
lessee,  where  lease  not  under  seal. 
See  Reyersion. 

For  money  had  and  received.  See 
Money  had  and  received. 

Party  to  action.  See  Arbitration, 
Carrier  S,  and  Corforation,  3. 


ADMINISTRATOR. 

Letters  of  administration  from  the 
Archbishop  of  Canterbury  are  suf- 
ficient to  enable  a  person  to  sue 
in  this  country  on  an  indenture, 
which,  at  the  time  of  the  intestate's 
death,  was  in  Ireland.  JFhyte  v. 
Rose.  312 

ADMISSION. 
By  payment  to  Court.    See  Plead- 
ing, 7. 

AFFIDAVIT. 

Where  an  affidavit  was  made  by  a 
deponent  who  had  been  convicted 
of  subornation  of  peijury,  the 
Court  made  a  rule  absolute  to 
take  it  off  the  file  of  the  Court. 
In  re  Sawyer,  141 

When  affidavits  may  not  be  used. 
See  Habeas  Corpus  «-  Venue. 

Affidavit  on  motion  for  quo  war- 
ranto.   See  Quo  Warranto. 


AGENT. 

See  Principal  and  Agent — Agency 
OF  Co-partner  in  drawing  Bills. 
,      See  Pleading,  5— and  Bills  or 
1      Exchange. 
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AMBIGUITY. 
In  pleading.    See  Patent. 

AMENDMENT. 

Quasrct  whether  a  judge  at  the  trial 
can,  in  case  of  variance,  make  an 
amendment,  which  will  have  the 
effect  of  defeating  a  motion  in 
arrest  of  judgment,  or  for  judg- 
ment non  obstante  veredicto.  At-- 
kifuon  V.  Raleigh.  611 

Amendment  of  return  to  Habeas 
Corpus.    See  Habeas  Corpus. 

AMENDS. 

Whether  tender  of  amends  cures  bad 
notice  of  action.     See  Notice. 

ANCIENT  LIGHT. 
See  Prescription,  3. 

ANNUITY. 

Action  for  money  had  and  received 
to  recover  the  consideration  money 
of  an   annuity,  which    has    been 
avoided  on  account  of  a  defect  in  ! 
the  memorial.     See  Money  had  > 

AND  RECEIVED,  S. 

As  to  distress  for.  See  Rent  Charge,  i 

APPEAL.  I 

Appeal  against  order  of  removal.  See  ' 
Poor. 

Notice  and  grounds  of  appeal  against  j 
order  of  removal   not  removable 
by  certiorari.     See  Certiorari. 

Appeal  from  town  council,    to   the  ' 
Lords  of  the  Treasury  in  compen- 
sation cases.  See  Borough,  5, 6, 7. 

APPRENTICESHIP. 
See  Poor,  37. 

ARBITRATION. 

An  arbitrator  may  maintain  an  action 
on  an  express  promise  to  pay  him 
the  costs  of  a  reference. 

The  following  allegation  of  the 
consideration  of  such  a  promise, 
"in  consideration  that  the  plain- 
tiffs, at  the  request  of  the  defend- 


ants, would  take  upon  themselves 
the  burden  of  the  said  reference," 
was  held  sufficient  on  special  de- 
murrer to  the  declaration. 

A  declaration  on  a  promise  by 
the  defendants  to  pay  the  arbitra- 
tors such  costs,  in  such  manner 
and  at  such  times  as  the  arbitrators 
shall  direct,  stated  that  the  arbi- 
trators awarded  that  the  defendants 
should  pay  a  certain  sum  as  costs 
immediately  after  the  execution  of 
the  award,  whereof  the  defendants 
had  notice. 

Heldf  on  special  demurrer,  that 
the  award  was  to  be  construed  to 
mean  that  the  costs  were  payable 
within  a  reasonable  time  after  the 
execution  of  the  award ;  that  they 
were  payable  on  notice,  and  that 
it  was  not  necessary  that  the  de- 
claration should  aver  a  special  re- 
quest to  pay. 

A  declaration  stated  that  a  cause 
was  referred  to  the  arbitrament  of 
j4,  and  B,  and  such  third  person  as 
they  should  appoint,  or  of  any  two 
of  them ;  that  A.  and  B»  appointed 
C,  of  which  the  defendant  had 
notice,  and  that  in  consideration 
tha(  A,f  B»  and  C.  would  take  upon 
themselves  the  burden  of  the  re- 
ference, the  defendant  promised  to 
pay  them  their  reasonable  costs  of 
the  award,  that  they  proceeded 
and  made  their  award,  ordering 
defendant  to  pay  them  their  costs. 

Heldt  that  the  three  arbitrators 
could  sue  on  this  as  a  joint  con- 
tract.    Hoggins  v.  Gordon.      656 

ARREST. 

Whether  defendant  can  avoid  arrest 
under  a  ca.  sa.  by  ruling  the  sheriff 
to  return  the  writ.     See  Ca.  Sa. 

ARREST  OF  JUDGMENT. 

Whether  judge  will  amend,  where 
'      the  effect  will  be  to  cure  pleadings 
bad  in  arrest  of  judgment.    See 
Amendment. 
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"ASSESSED." 

Whether  name  of  party  assessed 
must  appear  on  the  assessment. 
See  Poor,  S3. 

ASSIGNEE. 

Of  reversion.  Action  by,  against  les- 
see, where  lease  not  under  seal. 
See  Reversion. 

Of  bill  of  lading,  whether  liable  for 
freight,  as  per  charter-party.  See 
Shippino,  2. 

ASSIGNMENT. 

Of  all  his  effecu  by  insolvent,  for  the 
benefit  of  all  his  creditors.  See 
Insolvent,  1. 

ASSUMPSIT. 

Assumpsit  or  Case.    See  Case. 

Whether  assumpsit  lies  by  assignee 
of  reversion  against  lessee,  where 
lease  not  under  seal.  See  Rever- 
sion. 

Assumpsit  for  freight  as  per  charter- 
prty  against  assignee  of  bill  o( 
tadinjcr,  who  accepts  the  goods. 
See  Shipping,  2, 

Assumpsit  by  arbitrator  for  costs  of 
award.     See  Arbitration. 

ASYLUM. 

Right  of  appointing  chaplain  to  luna- 
tic asylum  under  9  Geo.  4,  c.  40. 
See  Lunatic. 

ATTESTING  WITNESS. 

Signature  of  witness  unable  to  write. 
See  Signature. 

ATTORNEY. 

One  partner  of  a  firm  of  .attorneys 
has  no  authority  to  make  a  pro- 
missory note  in  the  name  of  the 
firm,  though  for  money  delivered 
to  him  in  the  course  of  business,  to 
be  invested  by  the  firm  on  mort- 
gage. 


Quctrff  whether  a  note  so  given 
is  evidence  of  an  account  stated  by 
the  firm  with  the  payee. 

The  particulars  of  demand  were, 
*'  this  action  is  brought  to  recover 
the  sum  of,  &c.  due  on  the  promis- 
sory note  mentioned  in  the  first 
count  of  the  declaration.  Above 
are  the  particulars  of  the  plaintiff's 
demand,  for  the  recovery  whereof 
she  will  avail  herself  of  the  whole 
or  any  part  of  the  declaration." 
SembUi  the  plaintiff  is  precluded 
from  going  into  evidence  on  the 
count  upon  the  account  stated. 
Hedleif  v.  Bamhridgt.  483 

AVOWRY. 

As  to  jpart,  and  payment  into  court  as 
to  the  residue.     See  Replevin. 

BANK. 

Mode  of  taking  out  execution  against 
the  members  of  a  joint  stock  bank. 
See  Execution,  2. 

BANKRUPTCY. 

Assumpsit  for  money  paid. 

Plea :  the  defendant's  certificate 
under  a  fiat  in  bankruptcy,  that  the 
money  was  paid  for  a  debt  of  de- 
fendant, due  before  his  bankruptcy, 
for  which  plaintiff  was  surety,  and 
that  plaintiff  paid  the  money  with- 
out any  request  from  the  defend- 
ant, except  the  request  supposed 
to  arise  by  law  from  the  premises. 

Replication :  that,  before  the  pay- 
ment, defendant  had  obtained  his 
certificate,  and  that  a  final  dividend 
had  been  made  of  his  estate,  and 
that  there  was  not  any  debt  in  re- 
spect of  the  payment  of  which 
plaintiff  could  have  proved,  or  for 
which  he  could  have  received  any 
dividend. 

On  special  demurrer  to  the  re- 
plication, 

Held,  that  the  certificate  was 
a  discharge  from  the  claim,  as 
the  principal  creditor  might  have 
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proved^  and,  if  he  had,  the  plaintiff 
would  have  been  entitled  to  the 
benefit  of  that  proof,  either  in  re- 
duction of  his  liability  to  the  cre- 
ditor, if  the  creditor  received  the 
dividends,  or  by  receiving  the  divi*- 
dends  himself,  if  he  paid  the  whole 
debt  to  the  creditor ;  or  the  plain- 
tiff might  have  paid  the  debt  at 
once  to  the  creditor,  and  have  him- 
self proved  before  any  dividend 
was  declared ;  or,  if  the  creditor 
would  not  take  the  debt,  the  plain- 
tiff might  have  compelled  him  to 
prove  for  the  plaintiff's  benefit. 
Jackson  V.  Magee,  402.  See  Prin- 
cipal AND  Agent. 

Case  for  maliciously  suing  out  fiat. 
See  Pleading,  10. 

Stamp  on  sale  of  bankrupt's  property. 
See  Stamp. 

BARON  AND  FEME. 
Conversion  by  Wife.    See  Trover. 

BASTARD. 

Settlement  of.     See  Poor,  38. 

BILLS  OF  EXCHANGE. 

Agencyf  and  notice  of  dishonour. 

A.  and  B.  and  S.  M.,  in  1832,  as- 
signed their  stock  in  trade  to  trus- 
tees^  who  were  to  carry  on  the  busi- 
ness in  the  name  of  "  S.  M,"  alone, 
for  the  benefit  of  creditors.  S.  M, 
was  employed  by  them  as  their 
agent,  to  carry  on  the  business 
accordingly.  S.  Af.,  while  con- 
ducting such  business,  carried  on 
also  a  separate  business  of  his  own 
up  to  1834.  The  plaintiff  bad 
been  in  the  habit  of  discounting 
bills  for  the  old  firm  of  J.  and  B. 
and  S.  M,,  and,  afler  the  assignment 
to  the  defendants,  had  been  accus- 
tomed to  discount  bills  indorsed  in 
the  name  of  *'  S,  M"  for  him  in 
his  private  business,  and  other  his 
private  purposes,  the  proceeds  of 
which  S,  M,  had  applied  some- 
times for  carrying  on  tne  assigned 


business  and  sotnetimes  for  his 
own  private  purposes.  After  he 
had  ceased  to  carry  on  his  private 
business,  he  indorsed  bills  in  the 
name  of  S,  3f.,  which  the  plaintiff 
discounted.  S,  M,  applied  the 
proceeds  indiscriminately  to  his  pri- 
vate purposes  and  to  carrying  on 
the  assigned  business.  In  an  action 
on  the  bills  against  the  trustees, 

HM,  that  the  signature  of  '*& 
M"  to  the  bills  was  primA  facie 
their  signature. 

Held,  also,  that  a  notice  of  dis- 
honour, given  by  the  holder  of  a 
bill  of  exchange,  need  not  inform 
the  party  addressed  that  the  holder 
looks  to  him  for  payment. 

But  that  it  mustmform  him  that 
the  bill  has  been  presented  to  the 
acceptor,  and  therefore  that  the  fol- 
lowing notices  were  insufficient : — 

"Sir, — A  bill  (describing  iO  due 
yesterday,  is  unpaid,  and  I  am 
sorry  to  say  the  person  at  whose 
house  it  is  made  payable  don't 
speak  very  favourably  of  the  ac- 
ceptor's punctuality.  I  should  like 
to  see  you  upon  it  to-day.*' 

"  Sir, — Ir,  H's  acceptance  (de- 
scribing it)  is  unpaid.  He  has 
promised  to  pay  it  m  a  week  or  ten 
days.*' 

"  Sir, — A  bill  (describing  it)  lies 
due  and  unpaid  at  my  house."—' 
Furze  V.  Shamood.  116 

Attornies  in  partnership  not  agents 
for  each  other  to  accept  biUs^  &c. 
See  Attorney. 
Argumentative  plea  of  non^^accepit. 
Agency  of  partner.    See  Plead- 
INO,  5. 
Re-issuing  without  fresh  stamp,  whe« 
ther  pleadable.     See  Pleading,  3, 
As    to    promissory   note  jziven    to 
Friendly  Society.    See  Friendly 
Society. 
See  also  Principal  and  Agent. 

BILL  OF  LADING. 

Assignee  of,  his  liability.    See  Ship- 
ping, 2. 
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BILL  OF  SALE. 

By  insolvent,  when  yalid.  See  In- 
solvent, ft. 

BONA  NOTABILIA. 

See  Administeator. 

BOROUGH. 

Power  of  crown  to  grant  charter  of 
incorporation,  and  mode  of  proce- 
dure to  question  its  validity.  See 
Cobpokation,  I. 

Indictment  against  corporation.  See 
Corporation,  S. 

Affidavit  on  information  for  quo 
warranto.    See  Quo  Warranto. 

Quo  warranto  when  too  late.  See 
Quo  Warranto. 

Coroner's  jurisdiction.  SeeCoRONXR. 

BUROESS. 

1.  Who  aUitled  to  be. 

Under  5k  ^  Will.  4,  c.  76,  s.  9, 
which  provides  that  no  occupier 
shall  be  on  the  burgess  roll,  '<  un- 
less he  shall  have  been  rated  in 
respect  of  such  premises  so  occu- 
pied by  him  to  all  rates  made  for 
the  relief  of  the  poor  of  the  parish 
wherein  such  premises  are  situated, 
and  unless  he  shall  have  paid  all 
such  rates,  including  therein  all 
borough  rates,  if  any,  directed  to 
be  paid  under  the  provisions  of 
this  act,  as  shall  have  become  pay- 
able by  him  in  respect  of  such 
premises,''  a  party  is  not  disqua- 
lified by  nonpayment  of  rates  as- 
sessed upon  him  under  an  old  local 
paving  and  lighting  act,  the  powers 
of  which  had  been  transferred  from 
the  statutory  trustees  to  the  cor- 
porate body  under  5  &  6  WUL  4, 
c.  76,  s.  75. 

2«  Nor,  under  another  proviso 
of  5  &  6  WiU.  4,  c.  75,  s.  9,  "  that 
no  person  shall  be  so  enrolled  in 
any  year  who  within  twelve  calen- 
dar months  next  before  the  said 


last  day  of  August  shall  have  re- 
ceived parochial  relief,  or  other 
alms,  or  aiw  pension  or  charitable 
allowance  from  any  fund  intrusted 
to  the  chariuble  trustees  of  such 
borough,"  is  he  disqualified  by  the 
receipt  of  charity  from  the  trustees 
(not  being  **  trustees  of  such  bo- 
rough ")  of  a  charitable  institution 
'*  for  the  use  and  benefit  of  poor 
housekeepers  of  the  city  not  re- 
ceiving parochial  relief."  Reg.  v. 
MatfOT  of  Lichfield,  10. 

2.  Burgus  Lui-^Penaltj/  on  Over^ 
seers  for  not  Sigmuig. 

An  omission  by  an  overseer,  whether 
wilful  or  not,  to  sign  the  burgess 
list,  required  by  the  stat.  5  &  6 
fViU.  4,  c.  76,  s.  15,  subjects  each 
overseer  so  neglecting  to  the  pe- 
nalty imposed  by  section  48. 

Where  the  parish  consists  of  se- 
veral wards,  a  signature  by  one 
overseer  of  a  list  of  the  persons 
entitled  to  be  on  the  burgess  list 
for  hb  own  ward  only,  is  not  a 
sufficient  compliance  with  the  sta- 
tute toexempt  him  from  the  penalty 
for  not  signing  the  list  for  the  pa- 
rish.    King  V.  Share,  453. 

3.  fVho  disqualified  from  being. 

A  lease  by  the  mayor,  aldermen  and 
burgesses,  whether  made  before  or 
after  the  passing  of  the  Municipal 
Corporation  Act  {5  &  6  Will.  4, 
c.  76,)  is  a  contract  by  or  with  the 
"  council,"  within  the  28th  section, 
and  disqualifies  the  lessee  for  the 
office  of  town  councillor.  Reg.  v. 
York,  105 

Tofwn  Councillor. 

4.  When  disqualified  to  be  a  relator 
in  quo  warranto. 

Held,  that  a  town  councillor  was 
disqualified  to  be  a  relator  on  a 
motion  for  a  quo  warranto  to  ques- 
tion the  validity  of  the  election  of 
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another  town  councillor,  he  having 
been  conusant  of  the  objection  be- 
fore the  election,  been  present  at 
the  election,  and  having  afterwards 
administered  to  him  without  pro- 
test the  declaration  required  by 
statute  5  &  6  Will.  4,  c.  76,  s.  50. 
Reg.  V.  Greene,  24. 
Jurisdiction  of  town  council  in  com- 
pensation cases.  See  post,  5, 6,  7, 
8. 

5.  Compensatiunjbr  loss  of  borough 
offices. 

The  town  council  of  a  borough  under 
5  &  6  Will.  4,  c.  76,  s.  66,  has  ju- 
risdiction to  determine  the  whole 
claim  to  compensation  of  a  borougli 
officer,  who  has  been  removed  from 
office,  and  may  pronounce  not  only 
on  the  amount  to  which  he  is  en- 
titled, but  whether  his  office,  or 
the  tenure  of  it,  was  such,  as  to 
entitle  him  to  any  thing. 

2.  Where  therefore  the  council 
determined   that  a  removed  bo- 
rough officer  had  no  claim  to  any 
compensation  whatever,  and  stated 
that,  in  case  their  decision  should 
be  overruled  on  appeal  to  the  Lords 
of  the  Treasury,  they  reserved  the 
right  of  disputing  the  amount  of 
the  claim,  held,  that   the  council  ' 
had  not  neglected  to  determine  the  ' 
claim  so  as  to  be  bound  to  admit 
it,  after  the  lapse  of  six  months,  | 
under  5  &  6  WUl.  4,  c.  76,  s.  66,  ; 

3.  The  Lords  of  the  Treasury  ! 
have  no  jurisdiction  to  determine  i 
the  right  of  a  borough  officer  to  : 
compensation,  whether  he  has  been  i 
removed  for  alleged  misconduct  or 
otherwise ;  they  have  jurisdiction  j 
as  to  nothing  but  the  amount  of 
compensation.     Reg.  y.  Mayor,  ^c. 
of  Sandxoich,  28. 

6.  On  a  concilium  upon  a  return  to 
a  writ  of  mandamus  commanding 
the  defendants  to  seal  a  bond  for 
the  amount  of  compensation  to  the 
prosecutor,  awarded  to  him  by  the 
Lords  of  the  Treasury,  under  the 


statute  5  k  6  WiU.  4,  c.  76,  s.  66, 
on  the  abolition  of  an  office,  the 
Court  held  the  writ  bad,  because 
it  appeared  on  it  that  the  Lords  of 
the  Treasury  had  no  iurisdiction, 
the  defendants  having  disputed  not 
only  the  amount  of  compensation, 
but  the  right  to  any  compensation. 
Held  that  the  Court  ought  to  give 
the  costs  of  the  writ  to  the  de- 
fendants. Reg.  V.  Mayor^  S^c.  of 
Newbury,  109. 

7.  The  town  clerk  of  a  borough  had 
transacted  the  legal  business  of  the 
corporation  as  charity  trustee.  He 
and  his  predecessors  in  office  had 
usually  transacted  such  business  as 
incidental  to  their  office.  On  the 
passing  of  5  &  6  Will,  4,  c.  76,  he 
was  removed  from  the  office  of 
town  clerk,  and  subsequently  the 
new  charity  trustees  appointed  un- 
der sect.  71,  also  removed  him 
from  their  employment.  The  town 
council  having  awarded  him  com- 
pensation for  the  loss  of  his  office 
of  town  clerk,  but  having  refused 
compensation  for  the  loss  of  his 
employment  by  the  trustees,  he 
appealed  to  the  Lords  of  the  Trea- 
sury, who  awarded  him  compensa- 
tion for  such  employment  also. 

Held,  that  the  Lords  of  the  Trea- 
sury had  jurisdiction  to  award  such 
compensation,  because  the  transac- 
tion of  the  charity  business  formed 
part  of  the  incidental  profits  of  the 
office  of  town  clerk,  and  the  Lords 
therefore  had  entertained  a  ques- 
tion of  amount  only,  and  not  a 
question  whether  the  loss  of  any 
distinct  office  was  a  proper  subject 
of  compensation.  Reg.  v.  Mayor, 
8^c.  of  Norwich,  605. 

8.  Held,  that  the  four  attornies  of 
the  Sheriff's  Court  of  York,  who, 
before  the  passing  of  the  Munici- 
pal Corporation  Act,  had  a  mono- 
poly of  the  office  of  attorney  in 
the  said  court,  were  not,  on  other 
attornies  being  admitted  to  practise 
in  the  courts  by  the  operation  of 
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that  act,  entided  to  compensation ; 
because,  although  their  office  was 
an  office  of  profit  within  5  &  6 
fViil.  4,  c.  76,  8.  66,  there  had 
been  no  abolition  of  it,  or  removal 
from  it,  within  the  meaning  of  that 
section.  Reg.  v.  Mayor,  SfC,  of 
York.  580 

BRIDGE. 

1.  Whatu. 

It  is  not  essential  to  a  ''  bridge,"  in 
the  lesal  sense  of  the  word,  that  it 
should  be  a  structure  over  water 
which  flows  at  all  times. 

A  structure,  called  **  Swarke- 
stone  bridge,*'  was  1275  yards 
long :  at  the  eastern  end  were  five 
arches,  under  which  the  river  Trent 
flowed;  at  the  western  end  eight 
arches,  under  one  of  which  a  stream 
constantly  flowed  :  the  rest  of  the 
space  consisted  of  a  raised  cause- 
way, at  different  intervals  in  which 
there  were  twenty-nine  arches,  un- 
der most  of  which  there  were  pools 
of  water  at  all  times,  and  under 
all  of  which  the  water  of  the  Trent 
flowed  in  time  of  flood.  There 
was  no  interval  of  causeway  be- 
tween the  arches  of  the  length  of 
300  feet.  The  county  of  Derby 
had  immemorially  repaired  the 
whole  structure.  On  an  indict- 
ment against  the  inhabitants  of  the 
county  for  the  non-repair  of  the 
structure,  describing  the  whole  as 
a  bridge : — Heldj  that  it  was  pro- 
perly so  described^  and  that  the 
verdict  was  properly  entered  for 
the  crown.  Reg.  v.  Inhabitants  of 
Derbyshire.  97  ! 

2.  Whether  Land-owner  or  Occupier 
iiable  Ratione  tenures. 

At  common  law  the  liability  to  repair 
bridges  ratione  tenures  is  thrown 
ultimately  on  the  owner  of  land, 
as  between  him  and  the  occupier, 
though    primarily  as  far  as  the 


public  is  concerned  the  occupier 
may  be  chargeable. 

Where  by  certain  acts  of  par- 
liament it  was  provided,  that  the 
owners  of  certain  lands,  liable  ra- 
tione tenurs  for  the  repairs  of  a 
bridge,  might  make  rates  on  such 
lands  for  the  more  conveniently 
raising  the  fund  necessary  for  such 
repairs,  and  the  lessee  of  a  portion 
of  such  lands  covenanted  with  the 
owner  to  pay  his  rent  "  free  and 
clear  of  and  from  any  land  tax,  and 
all  other  taxes  and  deductions 
whatsoever,  either  parliamentary 
or  parochial,  then  already  taxed  or 
imposed,  or  thereafter  to  be  taxed 
or  imposed  upon  the  premises,  or 
upon  the  lessor,  property  tax  or 
duty  only  excepted." 

jfjeld,  that  the  covenant  did  not 
extend  to  make  the  lessee  liable  to 
pay  a  rate  imposed  on  the  demised 
premises  for  the  repairs  of  such 
bridge.  Baker  v.  GreenhUl.  485 
As  to  lowering  street  to  give  requisite 
height  to  a  bridge.  See  Rail- 
way, 2. 

BROKER. 

Liability  for  delivering  not  according 
to  contract.     See  Case. 


BURGESS. 

See  Borough. 

BYE-LAW. 

Of  Scriveners'  Company.  See  Com- 
pany, Public. 

CANTERBURY,  ARCHBISHOP. 

See  AoMiNisTaATOR. 

CARRIER. 

1.  His  lAahihty, 

The  1  WiU.  4,  c.  68,  s.  1,  protects  a 
carrier  from  liability  even  for  gross 
negligence  in  respect  of  silks  and 
the  other  goods  therein  enumerated, 
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above  the  value  of  10/.  unless,  at 
the  time  of  their  delivery  to  the 
carrier,  their  value  and  nature  are 
declared,  and  an  agreement  entered 
into  to  pay  the  extra  charge  for 
them,  as  provided  by  section  2» 
Hmion  v.  Dibbin.  36 

2,  Party  to  Action  agaiMt, 

Goods  exceeding  10/.  in  price  were 
verballv  ordered  of  the  plaintiff; 
no  particular  mode  of  carriage  was 
specified,  nor  was  there  any  evi- 
dence of  any  particular  course  of 
dealing  between  the  phiintiff  and 
vendee.  The  plaintiff  afterwards 
forwarded  the  goods  by  the  de- 
fendant, who  was  a  common  car- 
rier. The  goods  were  lost  while 
in  the  defendant's  custodv : — Held^ 
that  the  plaintiff  was  the  proper 
party  to  bring  an  action  for  the 
loss  of  the  goods,  the  property 
therein  not  having  passed  to  the 
vendee.     Coatcs  v.  Cht^Un.      552 

CA.  SA. 

Before  execution  of  a  ca.  sa.  against 
defendant,  and  before  any  satisfac- 
tion or  compromise  of  the  plain- 
tiff's claim,  the  defendant  ruled 
the  sheriff  to  return  the  writ. 

Admitted  that  the  defendant  had 
no  right  to  rule  the  sheriff  under 
these  circumstances.  DanieU  v. 
Gompertz.  751 

Second  ca.  sa.  where  first  set  aside. 
See  Execution,  1. 

CASE. 

A  declaration  stated  that  the  defend- 
ant had  been  retained  by  the  plain- 
tiffs as  their  broker  to  sell  certain 
goods  and  deliver  the  same,  ac- 
cording to  the  terms  of  the  con- 
tract, to  such  person  as  should  be- 
come the  purchaser.  It  then  al- 
leged that  the  defendant  sold  the 
goods  to  one  P.,  and  P.  purchased 
at  certain  times  of  delivery,  and 
the  amount  to  be  paid  on  delivery. 


Heldf  that  this  amounted  to  an 
express  contract  by  the  defendant 
with  the  plaintiffs  to  deliver  what 
he  sold  for  ready  money. 

That  the  duty  of  the  broker 
arose  from  his  contract  not  to  de- 
liver but  for  ready  money. 

And  that  case  was  maintainable 
against  the  defendant  for  deliver- 
ing without  the  price  being  paid. 
Boorman  v.  Brawn.  793 

Case  against  principal  for  misrepre- 
sentation of  agent.    See  Principal 

AND  AOBNT,  1. 

CASE. 

From  Quarter  Sessions,  ordered  to 
be  restated.  Sessions  no  jurisdic- 
tion without  notice  of  his  mtention 
to  proceed  by  one  party  to  the 
other.    See  Ssssions. 

CERTIORARI. 

Where  the  Court  of  Quarter  Seasions 
have  heard  and  determined  an  ap- 
peal against  an  order  of  removal, 
and  refused  to  grant  a  case  for  the 
opinion  of  this  Court,  on  an  objec- 
tion to  the  sufilciency  of  the  exa- 
mination, this  Court  will  not  grant 
a  certiorari  to  bring  up  the  exami- 
nation, and  the  notice  and  grounds 
of  appeal,  for  they  are  no  part  of 
the  record  of  the  sessions.  Ex 
parte  Tollerton.  583 

CHAPLAIN. 

Of  county  lunatic  asylum,  who  is  to 
appoint.    See  Lunatic 

CHARTER  OF  INCORPORA- 
TION. 

Scire  facias  the  proper  mode  of  ques- 
tioning its  validity.    See  Corpo« 

RATION,  1. 

CHARTER-PARTY. 

See  Shipping. 

CHURCH  RATE. 
See  Ecclesiastical  Law,  2. 
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COAL. 

Measure  of  damages  in  trespass  for 
taking  away  coal  from  a  mine.  See 
Damages,  1. 

COGNOVIT. 

The  Stat.  1  &  2  Vici.  c.  110,  s.  9, 
which  regulates  the  mode  of  taking 
cognovits  and  warrants  of  attorney, 
does  not  apply  to  the  case  of  a  con- 
sent in  writing,  by  a  defendant,  that 
a  judge's  order  may  be  obtained  to 
permit  the  plaintiff  to  sign  judg- 
ment, unless  the  debt  and  costs  are 
paid  within  a  certain  time.  Thome 
V.  NeaU.  48 

COMMISSION. 

To  examine  witnesses.    See  Imter« 

EOOATORISS. 

COMMITTAL. 

Where  warrant  necessary.  See 
Escape. 

Committal  for  contempt.  See  Ha- 
beas Corpus. 

COMMON. 

Prescription,  computation  of  thirty 
years  without  interruption.  See 
Prescription,  2. 

Competency  of  copyhold  tenants, 
having  commonable  rights,  to  be 
witnesses.    See  Evidence. 

COMPANY,  PUBLIC. 

See  Railway  Company. 

A  bye  law,  made  by  a  prescriptive 
company  of  the  city  of  London 
(with  power  under  letters-patent 
to  make  bye  laws  and  fine  for 
breach  of  them),  that  on  the  day 
of  the  electioji  of  the  master  and 
wardens  of  the  company,  in  which 
the  freemen  had  no  voice,  two  of 
the  freemen  should  provide  a  din- 
ner for  all  the  members  of  the 
company,  and  pay  out  of  their  own 


pockets  such  expenses  thereof  as 
should  be  incurred  beyond  a  cer- 
tain sum  allowed  for  the  purpose, 
or  be  fined  in  default,  is  a  bad  bye 
law.  Scriveneri  Company  v.  Brook- 
ingi  419 

Execution  against  members  of  joint 
stock  company.  See  Execution,  2. 

COMPENSATION. 

For  loss  of  borough  office.  See  Bo- 
rough. 

COMPETENCY. 

Of  witness.    See  Evidence. 

CONDITION. 

Where  the  making  a  new  road  is  a 
condition  precedent  to  a  railway 
company  entering  upon  an  old  road, 
they  are  indictable  for  so  entering 
without  first  making  the  new  road. 
See  Railway  Company,  8. 

CONSIDERATION. 

1.  Executed  Consideration,  Promiie  in 
respect  of  . 

Assumpsit.  The  declaration  stated 
that  heretofore,  to  wit,  on  the  29th 
September,  1840,  in  consideration 
that  plaintiff,  at  the  request  of  de- 
fendant, had  bought  of  defendant 
a  certain  horse,  at  a  certain  price, 
to  wit,  80/.,  defendant  promised 
plaintiff  that  the  horse  was  sound 
and  free  from  vice. 

Held,  in  arrest  of  judgment,  that 
the  promise  appeared  to  have  been 
made  in  respect  of  a  precedent  ex- 
ecuted consideration ;  that  it  must 
be  taken  to  have  been  an  express 
promise,  but  that  no  express  pro- 
mise on  such  a  consideration, 
though  executed  at  request,  could 
extend  beyond  the  promise  which 
the  law  would  imply  while  the  con- 
sideration was  executory ;  that  at 
the  time  of  sale  the  only  implied 
promise  was  to  deliver  the  horse 
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on  request,  and  that  after  the  sale, 
therefore,  there  was  no  considera- 
tion for  the  subsequent  express 
promisa  of  warranty.  Roscorla  v. 
Thomas.  508 

2.  Mode  of  stating  Consideration* 

An  agreement  between  the  defend- 
ant, who  was  the  executor,  and  the 
plaintiff,  who  was  the  widow  of  a 
testator,  recited  that  the  testator 
had  verbally  declared  his  desire 
that  his  widow  should  have  his 
dwelling-house,  and  then  proceeded 
thus,  "  now  these  presents  witness, 
and  it  is  hereby  agreed  and  de- 
clared, that  in  consideration  of  such 
desire"  the  defendant  would  con- 
vey the  dwelling-house  to  the  plain- 
tiff, '*  provided  nevertheless,  and  it 
is  hereby  further  agreed  and  de- 
clared, that  the  said,  &c.  (the  plain- 
tiff) shall  pay  to,  &c.  (the  defend- 
ant) the  sum  of  1/.  yearly,  towards 
the  ground  rent  payable  in  respect 
of  the  said  dwelling-house,  and 
other  premises  thereto  adjoining, 
and  will  keep  the  said  dwelling- 
house  and  premises  in  good  and 
tenantable  repair." 

Held,  that  the  stipulation  as  to 
the  payment  of  the  1/.  ground  rent 
and  the  repair  was  not  a  mere  pro- 
viso, and  that  it  contained  the  real 
consideration  for  the  defendant's 
promise  to  convey  the  dwelling- 
house. 

That  the  consideration  was  good, 
because  the  1/.  being  payable  for 
the  house  and  other  premises  also, 
and  payable  to  the  defendant  him- 
self, did  not  appear  to  be  incident 
to  die  house,  as  a  specific  burden, 
for  which  the  defendant  was  liable 
to  any  superior  landlord,  and  so  to 
be  a  mere  diminution  of  the  gift 
itself;  and  that,  in  declaring  upon 
the  agreement,  the  reference  to  the 
testator's  desire  was  properly  omit- 
ted, as  being  irrelevant  to  the  con- 
sideration. Thomas  V,  Thomas.  226 


CONSIGNOR. 

Party  to  action  against  carrier.  See 
Carrier,  2. 

CONSPIRACY. 

To  obtain  goods  by  false  pretences. 
See  Criminal  Law,  2. 

CONTEMPT. 

Committal  for,  conclusiveness  of. 
See  Habeas  Corpus. 

CONTRACT 

Whether  tliere  is  any  between  tenant, 
where  lease  not  under  seal,  and  as- 
signee of  the  reversion  See  Re- 
version. 

Contract  to  pay  freight  by  assignee 
of  bill  of  lading.    See  Shipping,  2. 

To  pay  arbitrator  his  fees.  See  Ar- 
bitration. 

Contract  by  broker  arising  from  the 
course  of  his  employment.  See 
Case. 

CONVERSION. 
See  Trover. 

CONVICTION. 

Effect  of  quashing  Contictum. 

The  43  Geo.  3,  c.  141,  s.  1,  which 
enacts,  that  in  all  actions  against 
a  magistrate  **  on  account  of  any 
conviction,  in  case  such  conviction 
shall  have  been  quashed,  the  plain- 
tiff, besides  the  amount  of  any  pe- 
nalty which  may  have  been  levied, 
shall  not  be  entitled  to  recover  more 
than  2d.,  nor  any  costs  of  suit  what- 
soever, unless  it  shall  be  expressly 
alleged  in  the  declaration  in  the  ac- 
tion, and  which  shall  be  an  action 
on  the  case  only,  that  such  acts 
were  done  maliciously  and  with- 
out any  reasonable  and  probable 
cause,"  does  not  protect  a  convict- 
ing magistrate  from  an  action  of 
trespass,  although  his  conviction 
has  been  quashed,  where  he  has 
acted  without  jurisdiction. 
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Where  the  convicting  magistrate, 
under  52  Gfo.  3,  c.  93,  ached.  (L.), 
rule  13,  which  authorises  a  magis- 
trate on  information  or  complaint 
to  him,  to  proceed  to  hear  the 
same,  was  not  the  same  magistrate 
who  took  the  information  : — Held^ 
that  he  had  acted  without  juris- 
diction, and  was  liable  in  trespass, 
although  his  conviction  had  been 
quashed  on  appeal.  Jones  v.  Gur- 
don.  133 

COPYHOLD, 

l*he  lord  of  a  manor  on  a  grant  of  a 
copyhold  tenement  can  neither  add 
to  nor  diminish  the  ancient  rent. 

Where  the  lord  of  a  manor,  hav- 
ing a  life  interest  only  in  the  manor, 
granted,  at  a  new  rent  of  2«.,  a 
portion  of  an  entire  tenement, 
the  ancient  rent  for  which  entire 
tenement  had  been  10«.  and  two 
hens,  the  grant  was  held  invalid 
against  his  successor. 

Qucere  as  to  the  right  of  the  lord 
to  sever  the  tenement,  even  if  he 
had  not  varied  the  ancient  rent. 
Doe  d.  Rayer  v.  Strickland.      278 

Competency  of  copvhold  tenants 
to  give  evidence  for  tne  lord.  See 
Evidence. 

CORN. 

As  to  distraining  corn  in  stacks.  See 
Rent  Charge. 

CORNWALL. 

Rateability  of  toll  tin  to  the  relief  of 
the  poor.     See  Poor,  4. 

CORONER. 

1.  The  statute  2  &  3  Edw.  6,  c.  24, 
which  enacts  that  where  a  mortal 
wound  is  given ye/omoti^/^  in  one 
county  and  death  ensues  from  it  in 
another  county  a  coroner  shall  have 
jurisdiction  to  take  the  inquisition 
in  the  county  where  the  death  hap- 
pens, does  not  apply  to  deaths 
arisinff  from  accidental  injury  : 
JJ.  Nor  semlfle  where  death  en- 

yOL,  II. — O.D. 


sues  inaborough  from  a  felonious  in- 
jury inflicted  out  of  the  borough. 

3.  Where  death  ensues  in  a  bo« 
rough  from  an  accidental  injury  in- 
flicted out  of  the  borough,  the  bo- 
rough coroner  has  no  jurisdiction 
to  take  an  inquisition  either  by 
common  law  or  statute.  (But  see 
now  the  stat.  6  Fict.  c.  12.)  Reg, 
v.  Great  Western  Railxoay  Company. 

773 

CORPORATION. 

See  Borough. 

Mode  of  questioning  Validity  of  Char- 
ter  of  Incorporation, 

1.  Under  the  statutes  7  IViU,  4  and  1 
Vict,  c.  78,  the  crown  may  grant 
a  charter  of  incorporation,  though 
the  petition  for  it  be  not  actually 
signed  by  a  majority  either  in  per- 
sons or  property  of  the  inhabitant 
householders. 

There  having  been  a  de  facto 
grant  of  a  charter  of  incorporation 
to  a  town  within  a  county,  and  a  de 
facto  grant  of  a  separate  court  of 
quarter  sessions  to  it,  the  Court 
quashed  a  county-rate  which  in- 
cluded that  town,  and  refused  to 
entertain  objections  to  the  validity 
of  the  grant  of  quarter  sessions ;  on 
the  ground  that  the  grant  of  the 
crown  ought  in  such  a  case  to  be 
directly  impeached  by  scire  facias. 
Reg,  V.  Boucher.  737 

Indictment  against  Corporation. 

2.  A  corporation  aggregate  may  be 
guilty  of  a  misdemeanor  by  non- 
feasance. 

And  in  such  a  case  an  indict- 
ment is  maintainable  against  it  in 
its  corporate  name.  Reg,  v.  Bir* 
muigham  and  Gloucester  Railway 
Company.  236 

Action  by  individuals  on  deed  purport- 
ing  to  be  the  deed  of  a  corporation. 

3.  A  declaration  in  covenant  by  //., 
B.  and  C.  stated,  that  by  inden- 
ture they  demised  certain  premises 
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to  the  defendant  for  a  term ;  that 
the  defendant  covenanted  to  yield 
up  the  premises  in  good  repair  at 
the  end  of  the  term.  Breach,  that 
at  the  end  of  the  term  he  yielded 
up  the  premises  out  of  repair. 

The  defendant  on  oyer  set  out 
the  indenture^  which  appeared  to 
be  made  between  A,  tne  roaster, 
and  B,  and  C  the  governors  of  a 
hospital  of  the  one  part,  and  the 
defendant  on  the  other  part.  It 
stated  that  the  "  master  and  gover- 
nors'* had  demised  the  premises  to 
the  defendant,  and  that  the  cove- 
nant in  question  was  made  with 
the  said  ''  master  and  gover- 
nors and  ihdr  8ucces$or»;"  and  it 
also  contained  covenants  by  the 
'<said  master  and  governors,  for 
themselves  and  their  successors,** 
and  concluded  thus,  '*  In  witness 
whereof  the  said  master  and  go- 
vernors have  hereunto  affixed  their 
common  seal"  A  seal,  purporting 
to  be  a  common  seal,  was  affixed 
on  the  part  of  the  lessors,  and 
the  deed  purported  to  have  been 
signed,  sealed  and  delivered  by 
the  defendant. 

The  defendant  then  pleaded 
that  the  indenture  was  not  signed 
by  the  plaintiffs  or  their  agent, 
lawfully  authorised  by  writing, 
and  that  there  was  no  demise  of 
the  premises  signed  by  them  or 
their  agent,  lawfully  authorised  by 
writing. 

Special  demurrer  to  the  plea,  on 
the  ground  that  it  was  an  argu- 
mentative denial  of  the  plaintiffs' 
right  of  action,  and  of  the  validity 
of  the  indenture  of  demise. 

Heldt  That  it  appeared  by  the 
record  that  the  lease  was  made  by 
a  corporation,  and  that  no  action 
could  be  maintained  upon  it  in  the 
names  of  the  plaintiffs. 

That,  though  the  names  of  the 
members  of  the  corporation  were 
mentioned  in  the  indenture,  those 
persona^  as  individuals,  could  not 


be  considered  as  parties  to  it,  be- 
cause, independently  of  the  form 
of  the  covenants  and  the  conclud- 
ing clause,  "  in  cujus  rei  testimo- 
nium," the  seal  professed  to  be  the 
seal  not  of  individuals,  but  of  a 
corporation. 

Semble,  that  if  the  plaintiffs,  as 
individuals,  had  appeared  to  be 
parties  to  the  indenture,  the  want 
of  execution  by  them  would  have 
been  no  answer  to  the  action. 
Cooch  v.  Goodman*  159 

COSTS. 

On  discharging  a  rule  with  costs,  the 
practice  of  the  Court  generally  is 
not  to  order  them  to  be  paid  by 
anv  one  not  a  formal  party  to  the 
rule,  without  a  separate  application 
for  the  purpose. 

Diet.  The  Court  has  a  discre- 
tionary power  to  order  costs  to  be 
paid  by  persons  making  affidavits 
in  support  of  a  motion,  particularly 
attornies  in  their  professional  cha- 
racter, but,  if  the  claim  for  costs 
arises  on  the  affidavits  in  answer, 
there  must  be  a  special  application. 
Reg.  v.  Greene.  789 

As  to  right  of  appeal,  against  order 
of  removal  after  abandonment,  in 
order  to  get  coats.  See  Poor,  9, 
10. 

Costs  of  mandamus.  See  Borough, 
6— Mandamus. 

COVENANT. 

Covenant  by  individuals  where  the 
covenantees  appeared  to  be  a  cor- 
poration.    See  CORFORATION,  3. 

Quiet  enjoyment,  covenant  for,  against 
the  acts  of  persons  claiming  through 
covenantor,  what  is  a  breach  of.  See 
Quiet  Enjoyment. 

Covenant  to  pay  rent  free  of  parlia- 
mentary taxes^  construction  of.  See 
BaxDOB,  2. 

Covenant,  when  it  amounts  to  a  lease. 
See  Mortgage. 

Covenant  to  insure  against  fire,  no- 
minal damages.    See  Damages,  %. 
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COUNTY. 

Jurisdiction,  where  injury  and  death 
in  difierent  counties.  See  Coroner. 

COUNTY  RATE. 

This  Court  will  not  inquire  into  the 
validity  of  an  assessment  to  the 
county  rate  for  the  purpose  of 
determining  whether  a  charter  of 
incorporation  is  legal.  See  Cor- 
poration, 1. 

COURT. 

What  is  a  proceeding  in  Court  within 
3  &  4  Vkt.  c.  86,  s.  23.  See  Ec- 
clesiastical Law,  1. 

CRIMINAL  LAW. 

What  a  criminal  suit  within  3  &  4 
Vict.  c.  86,  s.  23.  See  Ecclesi- 
astical Law,  1. 

Indictment  against  corporation.  See 
Corporation,  2. 

Indictment  against  Railway  Company 
for  encroaching  on  old  road,  with- 
out first  makmg  new  one.  See 
Railway  Company,  3. 

Indictment  for  non  repair  of  bridge. 
See  Bridog,  1. 

Indictment,  bad  for  uncertainty.  See 
Sodomy. 

Mistrial,  wrong  venire.  See  Venire. 

Coroner's  jurisdiction,  in  cases  of 
felonious  homicide.  See  Coroner. 

!•  Two  indictments  for  one  offence. 

Two  indictments  against  the  same 
defendant,  the  one  for  misdemea- 
nor, the  other  for  felony,  had  been 
removed  into  this  Court.  The 
Court  refused  to  quash  them  upon 
an  affidavit  stating  that  they  both 
related  to  the  same  transaction. 
Reg.  V.  Stockiey.  728 

2.  Conspiracy— false  pretences. 

An  indictment  for  a  conspiracy  to 
obtain  goods  by  false  pretences  did 
not  state  whose  property  the  goods 


were,  which  it  was  the  object  of 
the  conspiracy  to  obtain. 

HeU  bad  in  arrest  of  judgment. 
Reg.  V.  Parker.  709 

3.  Naval  storest  unlawful  posses- 
sion of 

An  indictment,  under  the  39  &  40 
Geo.  3,  c.  89,  alleged  that  A.,  on 
the  19th  day  of  May,  1842,  not 
being  a  contractor,  &c.,  had  in  his 
possession  certain  naval  stores : — 
Heidi  that  the  date  given  applied 
to  the  allegation  that  A.  was  not  a 
contractor^  as  well  as  to  the  allega- 
tion that  he  had  possession  of  the 
stores,  and  therefore  that  it  was 
sufficiently  averred  that  he  was  not 
a  contractor  at  the  time  of  such 
possession. 

The  offence  charged  in  this 
indictment  is  not  punishable  with 
hard  labour.  Siherwks  Y.Reg.  617. 

4.  Erroneous  sentence  at  Quarter 

Sessions — effect  of  reversal 

by  this  Court. 

Where  a  person  has  been  erroneously 
sentenced  at  quarter  sessions  to 
imprisonment  and  hard  labour,  this 
Court,  after  reversing  the  judg- 
ment in  error,  has  no  alternative 
but  to  discharge  the  prisoner.  Sil- 
versides  v.  Reg.  617 

CROWN. 

A  charter  of  incorporation  granted 
by,  cannot  be  impeached  indirectly 
by  trying  the  legality  of  an  assess- 
ment to  the  county  rate.  See  Cor- 
poration, 1. 

CUSTOM. 

As  to  making  pigs  a  deck  cargo.  See 
Shipping,  1. 

Custom  of  London  as  to  obstruct- 
ing ancient  lights.  See  Prescrip- 
tion, 3. 

As  to  providing  dinner  for  one  of  the 
city   companies.     See  Company, 
Public. 
3k2 
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DAMAGES. 

1.  Measure  of,  in  Trespass  for  taking 

CoaL 

In  trespass  for  severing  and  carrying 
away  coal  from  the  plaintiff's  mine^ 
the  proper  measure  of  damages,  in 
respect  of  the  coal  taken,  is  its 
value  as  soon  as  it  existed  as  a 
chattel,  that  is,  as  soon  as  severed. 
Morgan  v.  Powell.  721 

2.  For  Breach  of  Covenant  to  insure 

against  Fire. 

Plaintiff,  a  lessee  under  covenant  to 
insure  against  fire  in  his  own  name 
and  that  of  the  lessor  jointly,  as- 
signed to  defendant,  who  cove- 
nanted to  keep  the  covenants  in 
the  lease.  The  defendant  having 
neglected  to  keep  up  a  fire  policy, 
which  had  been  effected,  the  plain- 
tiff effected  a  fresh  one,  but  in  his 
own  name  only.  No  fire  happened. 
The  plaintiff  brought  covenant 
against  the  defendant  for  neglecting 
to  insure.  Defendant  pleaded  pay- 
ment of  a  farthing  into  Court. 

Held,  though  the  jplaintiff*had  no 
claim  to  be  indemnified  specifically 
for  the  sum  expended  by  him  in 
effecting  the  fresh  policy,  the  jury 
were  at  liberty  to  award  more  than 
nominal  damages  for  the  risk  to 
which  he  had  been  exposed  by  the 
defendant's  default.  Heyv.frycke. 

569 

3.  For  False  Return. 
See  Mandamus. 


DEED. 

Execution  of  lease  by  lessee,  assumed 

when.   See  Railway  Company,  6. 
Whether  lease  under  seal,  for  more 

than  three  years,  must  be  signed. 

See  Frauds,  Statute  of. 
Deed  when  taken  to  be  the  deed  of  a 

corporation.  See  Corporation,  3. 


DEFAMATION. 

In  answer  to  an  inquiry  as  to  the  cha- 
racter of  a  governess,  the  defend- 
ant wrote  a  letter  in  which  she  said, 
"  I  parted  with  her  on  account  of 
her  incompetency,  and  not  being 
ladylike  nor  good  tempered.*'  To 
this  letter  there  was  the  following 
postscript :  "  May  I  trouble  you, 
to  tell  her  that,  this  being  the  third 
time  I  have  been  referred  to,  I  beg 
to  decline  any  further  applica- 
tions." In  an  action  by  the  gover- 
ness against  the  defendant  for  writ- 
ing this  letter,  she  gave  evidence 
tending  to  negative  the  statement 
in  it  of  her  demerits,  and  she 
proved  that  previously  the  writer 
had  recommended  her  as  a  gover- 
ness. The  judge  directed  the  jnry 
that  the  letter  being  an  answer  to 
an  inquiry  into  the  character  of  a 
servant,  prim4  facie  it  was  privi- 
leged, but  that  the  letter  itself  and 
the  facts  proved  were  some  evi- 
dence for  them,  that  the  writer  was 
actuated  by  express  malice,  to  re- 
but any  inference  of  which  the 
defendant  might  have  given  evi- 
dence to  shew  that  tlie  statement 
itself  of  the  character  was  a  true 
one,  or  that  she  believed  or  had 
reason  to  believe  it  to  be  a  true 
one : — Heldt  that  this  direction  was 
right.    Fountain  v.  Boodle.        455 

DEFENDANT. 

When  he  may  rule  sheriff  to  return 
ca.  sa.     See  Ca.  Sa. 

DEMISE. 

See  Mortgage — Reversion— Rail- 
way, 6 — Corporation^  3. 

DEPRIVATION. 

For  simony.  See  Ecclesiastical 
Law,  1. 

DEVISE. 

See  Signature, 
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DINNER. 

Legality  of  bye  law  as  to  providing 
a  dinner  for  one  of  the  city  com- 
panies.    See  Company,  Public. 

DISCLAIMER. 
See  Patent. 


DISTRESS. 

Avowry  as  to  part,  and  payment  into 
Court  as  to  residue.     See  Reple- 


vin. 


See 


Distraining  hay,  &e,  in  stacks. 
Rent  Ciiaroe. 

Distress  for  land  tax,  whether  a  breach 
of  covenant,  for  quiet  enjoyment, 
limited  to  the  acts  of  lessor  and 
those  claiming  under  him.  See 
Quiet  Enjoyment. 

DRAINS. 

Occupier  bound  to  cleanse. 

In  case  for  a  nuisance,  occasioned  by 
drains  on  the  premises  belonging 
to  defendant  and  adjoining  the  pre- 
mises of  the  plaintiff,  the  declara- 
tion alleged  that  the  defendant  was 
the  owner  and  proprietor  of  the 
drains,  and  that  he  ought  to  have 
kept  ihem  cleansed,  and  have  pre- 
vented the  accumulation  of  filth 
from  running  into  the  dwelling- 
house  of  the  plaintiff,  but  neglected 
to  do  so,  whereby,  &c.: — Held, 
after  pleading  over,  that  the  decla- 
ration was  bad,  as  it  did  not  shew 
that  the  defendant  was  the  occupier 
of  the  drains,  and  the  nuisance  was 
not  shewn  to  be  of  a  permanent  or 
continuing  character.  Russell  v. 
Shenton.  57  S 

DRURY  LANE. 

Occupier  of  a  private  box  liable  to 
poor  rate.     See  Poor,  5. 

DUPLICITY. 

See  Pleading — Patent. 


EASEMENT. 
See  Prescription — Railway,  6. 

ECCLESIASTICAL  LAW. 

1.  Simony. 

By  8  &  4  Vict.  c.  86,  s.  23,  "  no  cri- 
fnmal  suit  or  proceeding  against  a 
clerk  for  any  offence  agamst  the 
laws  ecclesiastical  shall  be  insti- 
tuted in  any  ecclesiastical  court 
otherwise  than  is  hereinbefore  en- 
acted." 

By  sect.  S5,  "  nothing  in  this  act 
contained  shall  be  construed  to 
affect  any  authority  over  the  clergy 
of  their  respective  provinces  or 
dioceses,  which  the  archbishops  or 
bishops  of  England  and  Wales  may 
now  according  to  law  exercise  per- 
sonally and  without  process  in 
court." 

Where,  aAer  the  passing  of  the 
act,  an  archbishop,  at  his  visitation, 
received  a  charge  of  simony  against 
a  clerk,  and  pronounced  sentence 
of  deprivation  against  him,  and  in- 
terdicted him  from  exercising  his 
functions  on  pain  of  the  greater 
excommunication : 

Heldf  that  the  proceeding  ought 
to  have  been  conducted  in  the  mode 
directed  by  the  statute,  because  it 
was  a  criminal  proceeding  and  in 
court,  within  the  words  of  sect.  23, 
and  was  not  within  the  reservation 
of  sect.  25,  because  the  power  of 
depriving  "  personally  and  without 
process  m  court"  did  not  belong  to 
the  archbishop  before  the  statute ; 
and  this  Court  prohibited  die  arch- 
bishop from  enforcing  the  sentence. 
Reg.  V.  Archbishop  of  York.      202 

2.  Church  Rate. 

A  prohibition  will  go  to  the  ecclesi- 
astical court  in  a  suit  to  enforce 
the  payment  of  a  sum  under  10/., 
due  upon  a  church  rate,  where  nei- 
ther tne  validity  thereof  nor  the 
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liability  of  the  party  to  pay  it  is 
disputed. 

A  declaration  in  prohibition  suf- 
ficiently discloses  that  they  are  not 
disputed,  which  alleges  that  the 
defendant  appeared  in  the  ecclesi- 
astical court  under  protest  against 
the  jurisdiction,  and  afterwards 
protested  against  it,  on  the  ground 
that  the  amount  to  be  recovered 
was  under  10/.,  and  that  the  validity 
had  not  been  disputed  by  the  plain- 
tifiTy  as  after  such  a  proceeding  in 
the  ecclesiastical  court  he  would  be 
unable  to  contest  the  jurisdiction 
of  the  justices,  by  denying  the  va- 
lidity of  the  rate  or  his  liability  to 
pay  it.     Richards  v.  Dyke,        493 

See  also  Administrator. 

EJECTMENT. 

Without  notice  by  mortgagee,  rede- 
mise.   See  Mortgage. 

ELECTION. 

Who  estopped  from  questioning.  See 
Borough,  4« 

Election  of  guardians,  where  full 
number  not  elected.    See  Poor,  3. 

Bye  law  of  one  of  the  London  com- 
panies to  provide  dinner  on  day  of 
election.     See  Company,  Public 

ERROR,  COURT  OF. 

Effect  of  reversing  the  sentence  of 
Court  below,  in  criminal  case.  See 
Criminal  Law,  4. 

ESCAPE. 

A  debtor  arrested  in  the  country  on 
mesne  process  brought  himself  by 
habeas  corpus  before  a  judge  in 
town,  by  whom  he  was  committed 
to  the  custody  of  the  marshal  of 
the  Marshalsea.  Shortly  after- 
wards he  filed  his  petition  to  the 
Insolvent  Court  for  bis  discharge, 
under  7  Geo.  4,  c.  57,  and  that 
Court  ordered  that  he  should  be 
discharged    as    to    the   creditor's 


debt,  as  soon  as  he  should  have 
been  in  custody  fifteen  months. 
On  this  he  returned  to  the  mar- 
shal's custody,  and  while  there 
was  brought  by  a  habeas  corpus 
cum  causi  before  the  Central  Cri- 
minal Court,  to  plead  to  an  indict- 
ment for  perjury.  He  pleaded  not 
guilty,  and  traversed  to  the  next 
sessions ;  but,  as  he  could  not  give 
bail  as  required,  that  Court  com- 
mitted him  to  Newgate,  until  dis- 
charged by  due  course  of  law. 
Subsequently  he  was  bailed,  where- 
upon the  keeper  of  Newgate,  with- 
out any  fresh  warrant,  carried  him 
back  to  the  Marshalsea,  where  he 
was  received  by  the  marshal.  After 
this,  and  before  the  expiration  of 
the  fifteen  months,  he  escaped.  In 
case  against  the  marshal  for  the 
escape. 

Held,  that  the  defendant's  charge 
ceased  when  he  brought  the  pri- 
soner before  the  Central  Criminal 
Court,  and  that,  as  it  had  not  been 
revived  by  any  fresh  warrant  of 
commitment,  the  custody  of  the 
prisoner  at  the  time  of  the  escape 
was  illegal.  That  the  defendant 
therefore  was  not  liable,  and  that 
his  conduct  in  receiving  the  pri- 
soner did  not  estop  the  defendant 
from  saying  that  he  had  no  right  to 
detain  him. — ContantY.  Chapnum. 

191 

ESTOPPEL. 

Against  town  councillor  to  quesdon 
an  election.     See  Borough,  4. 

Against  gaoler  to  question  the  law- 
fulness of  prisoner's  committal.  See 
Escape. 

EVIDENCE. 

See  Interrogatories. 

Copyhold  tenants,  having  a  common- 
able right  over  the  waste  of  a 
manor,  are  not  competent  wit- 
nesses for  the  lord  of  a  manor, 
lessor  of  the  plaintiff,  in  an  eject- 
ment in  whicn  the  contention  is 
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whether  the  land  in  dispute  is  par- 
cel of  the  waste  of  the  manor.  Doe 
d.  Pye  V.  Branwhite.  654 

Affidavit  by  person  incompetent  from 
infamy.    See  Afpipavit. 

Attesting  witness.     See  Signature. 

Certified  copies  of  vesting  order,  &c. 
See  Insolvent,  1. 

Copy  of  order  filed,  on  appeal  against 
order  of  removal.     See  Poor,  19. 

Order  of  removal  on  inadmissible 
evidence.    See  Poor,  £4. 

Derivative  settlement,  evidence  of. 
See  Poor,  S2, 

Evidence  of  payment  to  induce  jury 
to  give  no  interest  on  bill  of  ex- 
change excluded  for  want  of  a  plea 
of  payment.    See  Pleading,  6. 

Evidence  of  payment  not  admissible 
under  replication  of  never  indebted. 
See  Pleading^  8. 

Insufficiency  of  stamp  may  be  pleaded , 
when.     See  Pleading,  3. 

Agreement  to  set-off  of  mutual  debts 
does  not  support  a  plea  of  payment. 
See  Set-off. 

EXAMINATION. 

See  Interrogatories. 

Examinations,  on  which  order  of  re- 
moval made,  not  removable  by 
certiorari.     See  Certiorari. 

EXCEPTION. 

Exception,  grant,  reservation.  See 
Railway  Company,  6. 

EXECUTION. 

1.  If  a  writ  of  ca.  sa.  is  set  aside  for 
irregularity,  the  plaintiff  is  not 
bound  to  proceed  by  scire  facias 
on  the  judgment,  but  may  at  once 
take  the  defendant  again  on  a  fresh 
writ  of  ca.  sa. — Merchant  v,  Frankis, 
473.     See  also  Ca.  Sa. 

2.  In  order,  under  the  statute  7 
Geo,  4,  c.  46,  s.  Id,  to  take  out 
execution  against  members  of  a 
joint  stock  bank  upon  a  judgment 
against  a  public  officer,  it  is  neces- 
sary to  proceed  against  them  by 
scire  facias. 


A  suggestion  only  having  been 
entered  for  that  purpose,  the  Ex- 
chequer Chamber  reversed  so  much 
of  the  judgment  of  the  Court  below 
as  related  to  the  award  of  execu- 
tion.— Ramford  v.  Bosanquet.   324 

EXECUTION  OF  DEED. 

Presumed,  when.     See  Railway,  6. 
Whether  non-execution  by  lessee,  any 

answer  to  an  action  of  covenant. 

See  Corporation,  3. 
Execution  of  deed  by  Corporation. 

See  Corporation,  3. 

EXECUTOR. 
See  Administrator. 

FALSE  PRETENCES. 

Name  of  party  cheated  must  be  stated 
in  indictment.  See  Criminal 
Law,  2. 

FALSE  RETURN. 
See  Mandamus. 

FELONIOUS  HOMICIDE. 

See  Coroner. 

FI.  FA. 

Variance  from  incipitur^  as  to  the 
amount  to  be  levied.  See  Judo^ 
ment. 

FIRE. 

Measure  of  damages  for  not  insuring 
according  to  covenant.  See  Da- 
mages, 2. 

FISHERMAN. 
See  Poor,  37. 

FOREIGN  COUNTRY. 

Ireland,  when  so  considered.  See 
Administrator. 

FRAUDS,  STATUTE  OF. 

QiuerCf  whether  it  is  necessary  by  the 
Statute  of  Frauds,  that  a  lease  un- 
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der  seal,  for  more  than  three  years, 
should  also  be  signed. —  Cooch  y. 
Goodman,  159 

As  to  goods  above  the  value  of  10/. 
See  Carrier,  2, 

FREIGHT. 

Assignee  of  bill  of  lading,  to  what 
extent  liable  to  pay  freight.  See 
Shipping,  2. 

FRIENDLY  SOCIETY. 

Under  5  &  6  Will.  4,  c.  23,  s.  8,  no 
action  is  maintainable  by  the  trea- 
surer for  the  time  being  of  a 
friendly  society,  upon  a  note  given 
him  to  secure  a  loan  from  the  so- 
ciety, but  his  sole  remedy  is  by 
proceeding  before  a  magistrate,  as 
therein  directed.  Timms  v.  WUUams. 

621 

GAME. 

See  Conviction. 

GRANT. 

Easement,  reservation,  exception, 
way-leave.  See  Railway  Com- 
pany, 6. 

GUARDIANS. 
Full  number  not  elected.  See  Poor,  3. 

HABEAS  CORPUS, 

Ad  faciendum,  &c.  See  Insolvent,  3. 

Ad  Subjiciendum,  SfC, 

1.  The  Court  will  allow  the  return 
to  a  habeas  corpus  ad  subjiciendum 
to  be  amended  even  after  it  is  filed, 
and  without  the  consent  of  the 
prisoner. 

2.  Where  the  return  was  that  the 
prisoner  was  committed  to  custody 
"  upon  the  following  order,"  and 
then  set  out  an  order  purporting 
to  be  an  order  of  the  Master  of 
the  Rolls  committing  the  prisoner 
for  contempt^  it  was  objected  that 
the  return  did  not  state  that  the 


order  was  in  fact  made  by  the 
Master  of  the  Rolls. 

The  Court  allowed  the  return 
to  be  amended  by  striking  out  the 
words  "  the  following  order,"  and 
substituting  *'  by  an  order  of  the 
High  Court  of  Chancery,  made  by 
the  Right  Hon.  Henry  Langdale,  of 
which  the  following  is  a  copy." 

3.  Where  the  return  set  out  an 
order  of  the  Master  of  the  Rolls 
stating  that  the  prisoner  was 
brought  to  the  bar  of  the  Court 
of  Chancery  and  committed  for 
contempt,  the  Court  would  not 
allow  the  prisoner  to  use  affidavits 
to  show  that  he  had  not  been 
brought  to  the  bar  of  the  Court, 
and  so  was  entitled  to  his  dis- 
charge under  1 1  Geo.  4  and  1  Will. 
4,  c.  35,  s.  15,  rule  5. 

4.  This  Court  takes  judicial 
notice  that  the  Master  of  the 
Rolls  is  a  judge  of  the  Court  of 
Chancery.  Ex  parte  Clarke.     780 

HARD  LABOUR. 

Person  illegally  possessed  of  naval 
stores,  not  liable  to.  See  Crimi- 
nal Law,  3. 

HAY. 

Distress  on  hay  in  stacks.  See  Rent 
Charge. 

HIGHWAY. 
See  Railway  Company,  2, 3. 

HOMICIDE. 

Jurisdiction  of  coroner.  See  Co- 
roner. 

HUSBAND  AND  WIFE. 
Conversion  by  wife.    See  Trover. 

ILLEGALITY. 

Of  intention,  where  act  itself  lawful. 
See  Railway  Company,  16. 

In  encroaching  on  highway,  where 
conditions  precedent  not  complied 
with.    See  Railway  Company,  6. 
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INCIPITUR. 

Not  itself  the  judgment :  variance 
between  incipitur  and  fi.  fa.  See 
Judgment. 

INDICTMENT. 

Against  corporation.  See  Corpora- 
tion, 2. 

Two  indictments  for  same  offence. 
See  Criminal  Law,  1. 

Against  Railway  Company  for  en- 
croaching on  old  road  without  first 
making  new  one.  See  Railway 
Company,  3. 

For  non-repair  of  bridge.  See 
Bridge,]. 

For  indecent  practices.   See  Sodomy. 

For  conspiracy  and  false  pretences. 
See  Criminal  Law,  2. 

For  being  illegally  possessed  of  naval 
stores.     See  Criminal  Law,  8. 

Mistrial,. wrong  venire.   See  Venire. 

INFORMALITY. 

Court  will  not  grant  mandamus  to 
sessions  to  make  special  entry 
that  order  of  removal  has  been 
quashed  for  informality.  See  Poor, 
14. 

INQUISITION. 

To  take  lands.  See  Railway  Com- 
pany, 5.  Super  visum,  &c.  See 
Coroner. 

INSANE. 

Appeal  against  an  order  to  remove 
lunatic  pauper.     See  Poor,  16. 

INSOLVENT. 

I.  Voluntary  Assignment, 

Under  1  &  2  Vict.  c.  110,  s.  59,  a 
voluntary  assignment  of  all  his 
effects,  within  three  months  before 
the  imprisonment  of  the  assignor, 
is  fraudulent  and  void,  though 
made  for  the  benefit  of  all  his 
creditors. 

Certified   copies,  upon    parch- 


ment, of  the  vesting  order,  and  of 
the  appointment  of  assignees,  pur- 
porting to  be  sealed  with  the  seal 
of  the  Insolvent  Court,  and  to  be 
certified  by  the  deputy  of  the  pro- 
visional assignee  as  follows — "  G. 
C.  Deputy  for  the  Provisional  As- 
signee, in  whose  custody  such  order 
is,*'-^are  sufiUcient  proof  of  such 
orders,  without  proof  of  the  ap- 
pointment of  the  deputy,  either 
ffenerally,  or  that  he  was  deputv 
for  the  purpose  of  making  such 
copies.     Jackson  v.  Tlumpson.  598 

2.  BiUqfSaU. 

To  a  declaration  in  trover  by  the  as- 
signees of  an  insolvent,  the  defend- 
ant pleaded  that  before  the  insol- 
vent's imprisonment  he  discounted 
for  insolvent  a  bill  of  exchange 
payable  one  month  after  date,  and 
that  to  secure  payment  of  the  bill 
the  insolvent  executed  a  bill  of 
sale  of  the  goods  in  question  to 
the  defendant,  by  which  the  insol- 
vent covenanted  that  in  case  of  his 
default  in  paying  the  hill  of  ex- 
cliange  the  defendant  should  have 
the  goods  as  his  absolute  property. 
The  plea  then  stated  that  the  bill 
of  exchange  was  not  paid  when  it 
became  due^  and  that  thereupon, 
and  before  the  insolvent's  imprison- 
ment, the  defendant  took  posses- 
sion of  the  goods  and  converted 
them. 

The  plaintiff  replied  that  the 
defendant  had  sold  the  goods  after 
the  insolvent's  imprisonment  had 
commenced,  and  relied  upon  1  &  2 
Vict,  c.  110,  s.  6],  which  enacts, 
that  no  person  shall  afler  the  com- 
mencement of  the  imprisonment  of 
the  insolvent  "  avail  himself"  of 
any  bill  of  sale  given  by  the  in- 
solvent, "  either  by  seizure  and 
sale  of  the  property  of  such  pri- 
soner, or  by  sale  of  such  property 
theretofore  seized,"  but  that  any 
person  to  whom  any  sum  of  money 
shall  be  due  in  **  respect  of  such 
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bill  of  sale''  may  be  a  creditor  for 
the  same  under  the  act. 

Heldt  that  the  plea  was  good,  as 
by  the  terms  of  the  bill  of  sale  the 
defendant  had  become  absolute 
owner  of  the  goods  on  the  insol- 
vent's failure  to  pay  the  bill  of  ex- 
change before  the  imprisonment; 
and  the  sale,  after  the  imprison- 
ment, had  been  made  by  virtue  of 
such  ownership  and  not  of  the  bill 
of  sale,  and,  therefore^  tlie  defend- 
ant had  not  "  availed  himself"  of 
the  bill  of  sale  within  the  meaning 
of  the  section.  Hunt  v.  Robins.  646 

3.  Habeas  Corpus  by  Insolvent  to  re- 
move  hmsdf  to  the  Marshalsea. 

A  prisoner  in  the  debtor's  prison  for 
London  and  Middlesex,  but  not  at 
suit  of  the  plaintifiT,  petitioned  the 
Insolvent  Court,  ana  inserted  the 
plaintiff  among  others  as  creditor 
m  his  schedule.  He  afterwards 
obtained  his  discharge  and  the 
benefit  of  the  act,  as  to  all  his 
creditors  except  the  plaintiff,  and 
he  was  to  be  entitled  to  his  dis- 
charge and  the  benefit  of  the  act 
as  to  the  plaintiff's  debt  so  soon  as 
he  should  have  been  in  custody  at 
his  suit,  within  the  walls,  and  not 
within  the  rules  of  the  prison,  for 
seven  months. 

On  the  followinff  day,  while  the 
insolvent  was  still  in  the  same 
custody,  the  plaintiff  sued  out  of 
the  Queen's  Bench  a  capias  ad 
respondendum  asainst  him,  which 
was  lodged  with  the  sheriff  of 
Middlesex,  who  thereupon  detained 
the  defendant  at  the  plaintiff's  suit. 

Heidi  that  notwithstanding  the 
adjudication  of  the  Insolvent  Court 
under  1  &  2  Fwt.  c.  110,  the  pri- 
soner had  the  same  right  as  before 
the  statute  of  removing  himself  by 
habeas  corpus  ad  fac.  et  recip.  in- 
to the  custody  of  tlie  marshal  of 
the  Queen's  Bench.  Samuel  v. 
Neitkshqf.  770 

See  also  Escape. 


INSURANCE. 

Against  fire,  damages  in  action  of 
covenant  for  not  insuring.  See 
Damages,  2. 

Marine  Insurance.  See  Interroga- 
tories, and  Shipping,  1. 

INTENDMENT 

That  lease  executed.  See  Rail- 
way, 6. 

In  favor  of  examinations  of  pauper, 
where  lefl  doubtful  whether  they 
were  taken  before  one  justice  or 
two.    See  Poor,  22. 

INTENTION. 

Illegal  intention  not  invalidate  act 
legal  per  se.    See  Railway,  6. 

INTEREST. 
Payment  of  bill  of  exchange  cannot 
be  proved,  unless  pleaded,  for  the 
purpose  of  inducing  jury  not  to 
give  interest.     See  Pleading,  6. 

INTERROGATORIES. 

Where  the  defendant  in  an  action  on 
a  marine  policy  applied  for  an 
order  for  the  examination  of  wit- 
nesses in  New  Zealand,  and  it  was 
not  imputed  that  he  made  the  ap- 
plication for  the  sake  of  delay,  the 
Court  refused  to  impose  a  condi- 
tion that  he  should  pay  the  money 
into  Court,  and  also  undertake  to 
pay  interest  from  the  time  of  ac- 
tion brought,  in  the  event  of  the 
plaintiff  obtaining  judgment.  Bir- 
nie  V.  Janson.  630 

INTERRUPTION. 

Within  meaning  of  Prescription  Act. 
See  Prescription,  2. 

IRELAND. 

Bona  notabilia  in  Ireland.  See  Ad« 
ministrator. 
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IRREGULARITY. 

Second  ca.  sa.  where  first  set  aside 
for  irregularity.  See  Execution,  1. 

JOINT  STOCK  BANK. 
See  Execution,  2. 

JUDGMENT. 

The  incipitur  is  not  itself  the  judg- 
ment, but  merely  instructions  for 
entering  the  judgment. 

Where  therefore,  in  the  judg- 
ment roll,  the  sum  stated  to  be 
recovered  M^rees  with  the  sum  for 
which  the  n.  fa.  issues,  the  d,  fa. 
cannot  be  set  aside,  because  it  is 
for  a  less  sum  than  is  mentioned  in 
the  incipitur.  King  v.  Birch.    513 

Whether  judge  can  amend  so  as  to 
defeat  motion  in  arrest  of  judg- 
ment.    See  Amendment. 


JUDICIAL  NOTICE. 
Of  the  boundaries  of  the  city 


of 


London.    See  Venue. 
As  to  the  Master  of  the  Rolls  being 
a  judffe  of  the  Court  of  Chancery. 
See  Habeas  Corpus. 

JURAT. 

Intendment,  where  jurat  to  examina- 
tions of  pauper  left  it  doubtful  whe- 
ther they  were  taken  by  one  justice 
or  two.    See  Poor,  22. 

JURISDICTION. 

See  Conviction  —  Ecclesiastical 
Law. 

JUSTICE  OF  PEACE. 

See  Conviction — Criminal  Law- 
Ecclesiastical  Law,  2 — Friend- 
ly Society  —  Lunatic— Notice 
OF  Action  —  Poor  —  Sessions  — 
Tithes. 

LADING,  BILL  OF. 

See  Shipping,  2. 


LANDLORD  and  TENANT. 

See  Mortgage,  Quiet  Enjoyment, 

Reversion. 
Liability  to  repair  bridge  ratione  te- 

nurae.    See  Bridge,  2. 
Liability  to  clean  drains.  See  Drains. 

LAND  TAX. 

Distress  for  land  tax  due  before 
lease,  whether  a  breach  of  covenant 
for  quiet  enjoyment,  without  dis- 
turbance from  lessor  or  those  claim- 
ing under  him.  See  Quiet  En- 
joyment. 

LEASE. 

Execution  presumed.    See  Railway 

Company,  6. 
Whether  non-execution  by  lessor  an 

answer  to  action  of  covenant.   See 

Corporation,  3. 
Whether    covenant    bv    mortgagee 

amounts    to   a   re-aemise.      See 

Mortgage. 
Rights  of  assignee  of  reversion  against 

lessee  where  lease  not  under  seal. 

See  Reversion. 
Whether  lease  under  seal  for  more 

than  three  years  must  be  signed. 

See  Frauds,  Statute  op. 

LIBEL. 

See  Defamation. 

LIGHT. 

Custom  of  London  to  obstruct  an- 
cient lights.    See  Prescription,  3. 

LIMITATIONS,  STATUTE  OF. 

1 .  A  letter  written  before  the  expi- 
ration of  six  years  from  the  accru- 
ing of  the  debt,  containing  the 
following  passages,  held  to  take 
the  case  out  of  the  Statute  of  Li- 
mitations, *'  1  do  not  desire  that 
you  or  any  one  of  my  creditors 
should  lose  what  I  owe  them ;  on 
the  contrary,  it  is  very  much  my 
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wish,  not  only  to  pay  my  debts  but 
interest  upon  them  if  I  can.  As 
you  have  mentioned  to  Mr.  An- 
dcrdon  the  Limitation  Act,  I  answer 
at  once  that  I  am  ready  to  put  it 
out  of  my  power  to  take  advantage 
of  that  act,  and  will  immediately 
give  you  my  note  to  pay  the  amount 
that  is  due  to  you.  To  pay  you 
now  or  within  the  year  I  am  utterly 
unable.  I  really  have  not  as  you 
imagine  received  600/.  for,'*  &c. 
**  It  is  of  course  indispensable  that 
the  exact  sums  I  owe  you  should 
be  fixed,  whether  you  accept  my 
note  or  not."  (The  letter  then 
stated  several  objections  to  the 
amount  of  the  claim.)  "  Under 
these  circumstances  you  will  per- 
haps say  what  deduction  you  are 
prepared  to  make,  and  1  shall  be 
glad  if  it  be  such  as  will  allow  me, 
with  justice  to  my  other  creditors, 
to  give  you  my  note  for  the  amount, 
or,  if  it  be  possible,  to  borrow  the 
amount  from  a  friend,  which  I  have 
a  hope  of  doing,  and  wipe  the  ac- 
count entirely  out  of  your  books. 
I  will  not  close  this  letter  without 
repeating  that  I  am  fully  sensible 
and  thankful  for  the  forbearance 
you  have  shewn  ;  but  I  cannot 
move  a  step  in  the  way  to  give  you 
satisfaction,  and  do  justice  to  my 
other  creditors,  until  the  sum  ac- 
tually due  to  you  be  ascertained." 
Gardner  v.  APMakon.  593 

2,  Part  payment  afler  action  brought 
will  not  take  a  debt  out  of  the 
Statute  of  Limitations.  Batcman  v. 
Pinder.  790 

3.  Defendant,  being  indebted  to  plain- 
tiff on  two  overdue  bills  of  ex- 
change, gave  the  following  written 
undertaking,  '*  In  consideration  of 
your  not  proceeding  on  the  bills,  I 
hereby  debar  myself  of  the  Sta- 
tute of  Limitations  in  case  of  my 
being  sued  for  the  recovery  of  the 
amounts  of  said  bills,  and  I  hereby 
promise  to  pay  them  whenever  my 
circumstances  enable  me  to  do  so, 


and  I  may  be  called  upon  for  that 
purpose.'  In  an  action  on  the 
agreement  where  issue  was  joined 
on  a  plea  of  the  Statute  of  Limita- 
tions i—Zfe/i/y  that  the  Statute  of 
Limitations  began  to  run  as  soon 
as  the  defendant  became  of  ability 
to  pay,  although  the  plaintiff  had 
no  notice  or  knowledge  of  such 
ability,  and  bad  made  no  demand 
of  pavment.  Waters  v.  Earl  of 
Thank.  166 

LONDON. 

Judicial  notice  of  its  boundaries.  See 
Venue. 

Custom  as  to  ancient  lights.  See 
Prescription,  3. 

Bye  law  of  company  to  provide  din- 
ner.    See  Company,  Public. 


LUNATIC. 

By  9  Geo,  4,  c.  40,  ss.  30  and  32,  an 
act  for  the  regulation  of  lunatic 
asylums,  the  visiting  justices  have 
the  power  of  appomting  and  dis* 
missing  the  chaplain  of  the  asylum. 
Reg,  V.  Vuiting  Justices  of  the 
Middlesex  Lunatic  Asylum,        300 

Appeal  against  order  tor  removing 
lunatic  pauper.     See  Poor,  16. 

MAGISTRATE. 

See  Conviction—Criminal  Law — 
Ecclesiastical  Law,  2— Friend- 
ly Society  —  Lunatic  —  Notre 
(of  Action) — Sessions — Tithes. 

MALICE. 

See  Defamation. 

Action  for  maliciously  suing  out  fiat, 
See  Pleading,  10. 

MANDAMUS. 

The  Stat.  1  W\IL  4,  c.  21,  s.  3,  extends 
the  provisions  of  the  statute  9 
Anne^  c«  20,  to  all  writs  of  manda- 
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musy  and  prosecutors  are  eDtitled 
by  it  to  recover  damages  and  costs 
for  a  false  return,  though  they  have 
no  private  or  particular  interest  in 
the  thing  commanded  to  be  done. 
The  traverse  and  joinder  of  issue 
shew  who  are  the  prosecutors.  Reg. 
V.  Fall.  803 

Mandamus  to  quarter  sessions  to 
make  special  entry  of  grounds  of 
quashing  order  of  removal.  See 
Poor,  14. 

Indictment  for  encroaching  on  old 
road  without  6rst  making  new  one, 
instead  of  mandamus  to  make  new 
road.    See  Railway  Company,  3. 

MANOR. 
See  Copyhold. 

MARINE  INSURANCE. 
See  Interrogatories. — Shipping,  1. 

MARSHALSEA. 

Habeas  corpus  to  change  custody  of 
prisoner.  See  Escape  —  Insol- 
vent, 3. 

MASTER  AND  SERVANT. 

Defamation  in  jiving  character  of  ser- 
vant.    See  Defamation. 

METROPOLITAN  POLICE. 

See  Notice  (of  Action). 

MILK. 

See  Tithes,  2. 

MINES. 

Rateability  of  lessee  of  toll  tin.  See 
Poor,  4. 

MISDEMEANOUR. 

Indictment  against  corporation.  See 
Corporation,  2. 


MISDESCRIPTION. 

Of  parish,  in  order  of  removal.    See 
Poor,  11. 

MONEY  HAD  &  RECEIVED. 

l.The  defendants  carried  goods  for  the 
plaintiff  and  lodged  them  in  their 
warehouse.  The  plaintiff  conceiv- 
ing that  they  had  agreed  to  charge 
nothing  for  the  carriage,  claimed 
to  receive  them  without  paying  for 
it.  The  defendants  made  a  charge 
of  51.  5s.  The  plaintiff  applied 
again,  and,  on  the  same  char^re  be- 
ing made,  stated  that  he  considered 
it  exorbitant,  and  also  that  he  did 
not  consider  himself  liable  to  pay 
anythinff.  He  afterwards  applied 
a  third  time,  and  asked  whether  de- 
fendants persisted  in  detaining  the 
goods  until  the  whole  charge  was 
paid,  and,  on  their  answering  that 
they  did,  he  paid  it  under  protest. 
He  then  brought  assumpsit  for 
money  had  and  received,  stating  in 
his  particulars  that  the  action  was 
brought  to  recover  5/.  5s.  paid  to 
recover  his  goods,  and  which  sum 
was  paid  under  protest  that  he  was 
not  liable  to  pay  the  same,  or  any 
part  thereof,  or,  if  liable  for  some 
part,  that  51.  5s.  was  an  exorbitant 
charge.  The  jury  foimd  that  the 
defendants  were  entitled  to  1/.  lOs, 
6d.  for  the  carriage. 

Held,  that,  under  the  circum- 
stances, with  reference  especiaily 
to  the  defendants  insisting  on  the 
entire  charge  of  51.  5s,,  that  the 
action  lav  for  the  overcharge^  al- 
though the  plaintiff  had  made  no 
tender  of  the  sum  really  due. 
Ashmole  v.  Wmnwright.  217 

%,  The  grantee  of  an  annuity^  which 
had  been  avoided  for  a  defective 
memorial  by  the  administratrix  of 
the  grantor,  brought  an  action 
against  the  administratrix  to  reco- 
ver the  balance  of  the  consideration 
money.  The  declaration,  in  as- 
sumpsit  for  money  had  and  re- 
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ceived  to  the  use  of  the  plaintiflTs, 
alleged  the  money  to  have  been 
had  and  received  by  the  intestate. 
Heldf  issue  being  joined  on  a 
plea  on  non  assumpsit,  that  the 
consideration  money  did  not  be- 
come money  had  and  received  until 
the  avoidance  of  the  annuity  by  the 
administratrix,  and  that  it  was 
therefore  not  money  had  and  re- 
ceived by  intestate  at  all,  aud  that 
the  declaration  was  not  supported 
by  the  facts.  Churchill  v.  Bertrand. 

54>8 
See  also  Pbincipal  and  Aobnt,  2. 


MORTGAGE. 

Ejectment  wUhout  Notice,  Covenant, 
Redemise, 

By  indenture  of  mortgage  A.  released 
premises  to  the  mortgagee  in  fee, 
and  demised  to  him  certain  other 
premises  for  years,  provided  that, 
if  A.  the  mortgagor  should  pay 
the  mortgage  money  on  the  5  th 
October  next,  the  deed  should  be 
void ;  but,  if  the  mortgagor  should 
not  then  pay,  it  should  be  lawful 
for  the  mortgagee,  after  giving  one 
month's  notice,  as  after  mentioned, 
to  enter,  and  whether  in  or  out  of 
possession,  to  lease  and  sell.  Co- 
venant by  mortgagee  not  to  sell  or 
lease  until  he  had  given  one  month's 
notice  demanding  payment  and  the 
mortgagor  should  have  made  de- 
fault. 

Held  that,  inasmuch  as  after  the 
5th  October,  the  time,  if  any,  dur- 
ing which  the  mortgagor  was  to 
hold,  was  uncertain,  and  there  was 
no  affirmative  covenant  that  he 
should  hold  at  all,  this  was  a  cove- 
nant only,  and  not  a  redemise  to  the 
mortgagor,  and  that  on  default  by 
the  mortgagor  the  mortgagee  might, 
after  that  day,  brin^  ejectment 
against  him  without  notice.  Doe  d. 
Panley  v.  Day.  757 


MUNICIPAL  CORPORATION. 

See  Borough. — Corporation. 

NAVAL  STORES. 

Indictment  for  illegal  possession  of. 
See  Criminal  Law,  3. 

NEGLIGENCE. 

How  far  carrier  protected  by  Car- 
riers' Act.    See  Carrier,  1. 

NONFEASANCE. 

Indictment  against  corporation.    See 
Corporation,  2. 

NOTICE. 
O/Actiou. 

Notice  of  action  against  a  magistrate, 
within  24  Geo.  2,  c.  44,  s.  1,  or 
against  a  policeman,  within  10  Geo. 
4,  c.  44,  s.  1,  must  state  the  place 
where  the  cause  of  action  occurred. 
A  defendant  is  not,  by  tendering 
amends  after  notice  of  such  action, 
precluded  from  objecting  that  the 
notice  does  not  state  where  the 
cause  of  action  occurred.  Martins 
V.  Upcher,  and  Breese  v.  Jerdein,  £ 
716,  720,  n. 

Of  railway  inquisition.  See  Rail- 
way Company,  5. 

Of  appeal  against  order  of  removal. 
See  Poor. 

Of  dishonour.  See  Bills  of  Ex- 
change. 

To  quit,  when  unnecessary.  See 
Mortgage. 

Of  intention  to  proceed  at  sessions, 
when  this  Court  has  directed  a 
case  to  be  restated.  See  Sessions. 

Of  ability  to  pay.  See  Limitations, 
Statute  of,  3. 

OATS. 

Distress  on  oats  in  stack.  See  Rent 
Charge. 

OCCUPIER. 

Whether  owner  or  occupier  liable  to 

repair  bridge.    See  Bridge,  2. 
And  to  clean  drains.    See  Drains. 
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OFFICE 

Compensation  for  loss  of  borough 
office.     See  Borough,  5,  6,  7,  8. 

ORDINARY. 

Proceedings  for  simony.  See  Eccle- 
siastical Law,  1. 

OVERSEERS. 

Penalty  on,  for  not  signing  burgess 
list.    See  Borough,  ^. 

OWNER. 

Whether  owner  or  occupier  liable  to 

repair  bridge.     See  Bridge,  2, 
And  to  cleanse  drains.    See  Drains. 

PARISH. 

When  proper  to  divide  into  town- 
ships, and  consequences  of  such 
division  upon  the  settlement  of 
their  poor.    See  Poor,  1,  2. 

'« PARLIAMENTARY  TAXES." 
Meaning  of,  in  lease.  See  Bridge,  2, 

PARTICULARS  OF  DEMAND. 

See  Attorney — ^Set-off. 

PARTNERSHIP. 

Attomies  in  partnership  no  implied 

authority  to  accept  bills  for  the 

firm.    See  Attorney. 
Authority  of  partners  generally  to 

accept  bills  for   the   firm.     See 

Pleading,  5, 

PARTY  TO  ACTION. 

See  Carrier,  2. 

PATENT. 

Under  5  8c  6  WUL  4,  c.  8d,  s.  1,  the 
grantee  of  letters-patent  may  enter 
a  disclaimer,  though  at  the  time  of 
doinjg;  so  he  has  parted  with  a 
portion  of  his  interest  in  the  patent. 
A  plea  to  a  declaration  for  in- 


fringing a  patent  alleged  that  '*the 
invention  was  not,  at  the  time  of 
making  the  letters-patent,  a  new 
manufacture  within  this  realm 
within  the  true  intent  and  mean- 
ing of  the  act  of  parliament  in 
that  case  made  and  provided." 
Hcld^  on  special  demurrer,  that 
the  plea  was  bad  for  ambiguity, 
because  it  was  doubtful  whether 
the  defence  set  up  was,  that  the 
manufacture  was  not  new,  or  that 
it  was  not  within  the  statute  %i 
Jac.  1,  c.  3,  s.  5. 

Sanble,  that  the  plea  might  have 
been  good,  as  containing  an  entire 
defence  in  one  connected  proposi- 
tion, if  the  words  in  the  last  men- 
tioned section,  in  favour  of  letters- 
patent,  "  of  the  sole  working  or 
making  of  any  manner  of  new 
manufacture  within  this  realm," 
had  been  embodied  in  the  plea. — 
SpiUbury  v.  Clough.  17 

PAVEMENT. 

Taking  up  of,  in  public  street,  by  rail- 
way company,  in  order  to  give  re- 
quisite height  to  bridge  without 
disturbing  the  railway.  See  Rail- 
way Company,  2. 

PAYMENT. 

Proof  of  agreement  to  set  off  mu- 
tual demands  does  not  support 
plea  of  payment. 

Evidence  of  payment  under  replica- 
tion of  never  indebted  inadmissible. 
See  Pleading,  8. 

Payment  of  a  bill  of  exchange  cannot 
be  proved  unless  pleaded,  even  for 
the  purpose  of  inducing  jury  not 
to  give  interest.    See  Pleading,  6. 

Payment  into  Court  in  replevin.  See 
Replevin. 

What  payment  into  Court  admits. 
See  Fleading,  7. 

PERJURY. 

Affidavit  by  deponent  convicted  of 
perjury.    See  Affidavit. 
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PLACE. 

Notice  of  action  must  give  place  of 
grievance.     See  Notice. 

PLEADING. 

Assumpsit  or  case.     See  Case. 

Non  assumpsit  or  non  tcnuit.  See 
Reversion. 

Indebitatus  assumpsit.  See  Ship- 
ping, 2. 

Money  bad  and  received.  See  Mo- 
ney HAD  AND  received. 

Avowry  as  to  part,  and  payment  into 
Court  as  to  residue.  See  Reple- 
vin. 

Pleading  in  cases  of  prescription 
under  2  &  3  Will.  4,  c.  71.  See 
Prescription. 

Duty,  allegation  of.    See  Case. 

Consideration.     See  Consideration. 

Onus  of  pleading.  See  Rent  Charge. 

Set-off.    See  Set-ofp. 

Uncertainty, 

1.  As  to  time. 

To  debt  on  bond,  the  defendant, 
after  setting  out  the  bond,  which 
recited  that  G.  had  been  appointed 
clerk  to  a  banking  company,  and 
was  conditioned  for  his  fidelity 
while  in  the  service  of  the  com- 
pany, pleaded  that  before  any 
breach,  ^*  to  wit,  on  the  1st  Janu- 
ary, 1836,  G,  was  appointed  ma- 
nager ;  that  the  office  of  manager 
is  different  from  that  of  a  clerk, 
and  the  responsibilities  greater; 
that  G,  did  from  the  day  and  year 
aforesaid,  cease  to  be  clerk  to  the 
company,  and  that  he  performed 
the  condition  whilst  he  was  clerk 
and  before  he  was  appointed  ma- 
nager. 

Held,  on  special  demurrer,  that 
the  plea  was  bad,  because,  the 
time  of  G,*9  appointment  as  ma- 
nager being  immaterial  and  laid 
under  a  videlicet,  the  plea,  if  put  in 
issue,  might  have  been  supported 
by  proof  that  G.  had  been  ap- 
pointed manager  on  some  day  pre-- 


vious  to  the  day  mentioned,  and 
that  he  ceased  to  be  clerk  on  the 
day  mentioned,  or  some  subsequent 
day,  so  as  to  leave  an  interval  be- 
tween the  appointment  to  be  ma- 
nager and  the  ceasing  to  be  clerk, 
and  therefore  the  plea  did  not  show 
that  G,  ceased  to  be  clerk  when  he 
became  manager.  Anderson  v. 
Thornton.  502 

2.  Duplicity. 

It  is  not  necessary  that  a  plea  should 
contain  two  defences  well  pleaded, 
in  order  to  be  double ;  it  is  enough 
if  it  sets  up  two  defences. 

Plea^  as  to  1 1/.  35.  6J.,  parcel  of 
a  sum  in  an  indebitatus  count,  that 
defendant  accepted  a  bill  drawn  on 
him  by  plaintiff  for  that  amount, 
on  account  of  the  said  sum  ;  that 
the  plaintiff  indorsed  the  bill  to  B. 
for  a  good  consideration,  who 
thence  and  to  the  time  of  com- 
mencing the  action,  was  the  holder 
thereof.  The  plea  then  added 
that,  when  the  bill  became  due, 
the  defendant  paid  B.,  then  being 
the  holder  of  the  bill,  51.  in  satis- 
faction of  so  much  of  the  bill,  and 
that  B,  had  commenced  an  action 
against  the  defendant  for  the  resi- 
due. 

Held,  bad  for  duplicity.  fVrigki 
V.  fTatts.  386 

3.  To  a  declaration  on  a  bill  of  ex- 
change, by  the  indorsee  against  the 
acceptor,  the  defendant  pleaded 
that  the  bill  was  accepted  for  the 
accommodation  of  the  drawer,  and 
without  any  consideration  for  the 
acceptance ;  that  after  the  accept- 
ance it  was  negociated  by  the 
drawer  for  his  own  use,  and  paid 
by  him  when  it  became  due ;  and 
that  afterwards  it  was  re-issued 
by  him  without  a  fresh  stamp,  and 
indorsed  to  the  plaintiff  with  notice 
of  the  premises. 

Held,  1st,  that  the  plea  was  not 
bad  for  duplicity,  but  contained 
one  defence  pnly,  via.  the  re-issu*? 
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ing  of  the  bill  under  the  circum- 
stances without  a  fresh  stamp. 

2nd,  that  the  re-issuing  the  bill 
without  a  fresh  stamp  was  a  good 
defence,  inasmuch  as  being  an  ac- 
commodation bill,  which  had  been 
satisfied  by  the  drawer,  who  was 
the  party  ultimately  liable  upon  it, 
it  was  no  longer  a  negociable  in- 
strument, and  could  not  be  put 
into  circulation  again  without  a 
fresh  stamp,  as  required  by  the 
55  Geo.  3,  c.  184,  s.  19. 

And  3rd,  that  it  was  a  defence 
that  did  not  arise  only  on  the  evi- 
dence, but  might  well  be  pleaded, 
inasmuch  as  the  19  th  section  of 
the  same  statute  inflicts  a  penalty 
on  re-issuing  a  bill  of  exchange 
after  it  has  been  paid,  and  a  bill 
re-issued  contrary  to  such  prohibi- 
tion becomes  void.  Isossarus  v. 
Cowie.  487 

4.  How  to  be  objected  to,  A  special 
demurrer  for  duplicity  must  point 
out  in  what  the  duplicity  consists. 
Smith  V.  Clinch.  225 

Ambiguity.     See  Patent. 

5.  Argumentatvoe  traverse. 

In  assumpsit  against  two  defendants, 
as  acceptors  of  a  bill  of  exchange 
drawn  on  them  by  plaintiff,  one  de- 
fendant, C,  pleaded  that  he  and 
the  other  defendant  were  partners, 
and  as  such  had  accepted  divers 
bills  of  exchange  for  partnership 
purposes;  that  the  other  defendant 
accepted  the  bill  in  question  in  the 
name  of  the  co-partnership,  in 
fraud  of  him,  C,  and  not  for  the 
partnership,  but  for  his  own  pri- 
vate purposes,  and  without  the 
consent  of  C.  and  that  there  never 
was  any  consideration  or  value 
received  by  C.  for  the  acceptance 
or  the  payment  thereof;  and  that 
the  plaintiff,  at  the  times  of  draw- 
ing and  accepting  the  bill,  had  no- 
tice of  all  the  premises. 

Heldf  on  special  demurrer,  that, 
as  the  plea  alleged  notice  to  the 
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plaintiff,  at  the  very  time  when  the 
bill  was  accepted,  the  implied  au- 
thority of  his  co-partner  to  bind  C, 
by  the  acceptance  did  not  exist  as 
to  the  particular  bill,  that  the  plea 
contained  no  confession  of  the  ac- 
ceptance in  fact,  and  was  therefore 
bad  as  an  argumentative  traverse 
of  the  acceptance  by  C.  alleged  in 
the  declaration.     Jones  v.  Corbett. 

308 

6.  fFhat  must  be  pleaded  specially^- 

mitigation  of  damages. 

Where  in  assumpsit  bv  payee  against 
drawer  of  a  bill  of"^  exchange,  the 
defendant  pleaded  payment  into 
Court  of  the  amount  of  the  bill 
against  the  further  maintenance  of 
the  action,  the  rule  of  Trinity 
Term,  1838,  applies  to  exclude 
evidence  that  the  bill  had  in  fact 
been  paid  before  action,  for  the 
purpose  of  inducing  the  jury  to 
give  no  interest,  by  way  of  da- 
mages, from  the  date  of  such  pay- 
ment.   Adams  v.  Palk.  450 

Pleading  evidence.    See  ante^  3. 

7.  Payment  into  Court,  what  it  admits. 

In  a  count  on  a  special  contract  the 
plaintiff  declared  that  he  was  en- 
gaged as  a  newspaper  editor  ''at 
a  certain  salary^  to  wit,  400/.,"  and 
claimed  a  quarter's  salary  as  da- 
m^es  for  dismissal  without  notice. 

Plea,  payment  of  37/.  10*.  into 
Court,  and  no  damages  ultra. 

Replication  of  damages  ultra, 
and  issue  thereon. 

Held,  that  the  precise  sum  of 
400/.  in  the  declaration  was  not  in 
its  nature  material,  and  that,  as  it 
was  laid  under  a  videlicet,  the 
plaintiff,  if  the  contract  had  been 
denied,  would  not  have  been  bound 
to  prove  the  precise  sum. 

That  the  defendant,  therefore, 
had  not,  by  his  plea  of  payment 
into  Court,  admitted  a  contract  for 
the  specific  salary  of  400/.  Cooper 
V.  Blick.  295 
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8.  Replication — nunquam  indebitattu. 
Under  a  replication  that  the  plaintiff 
''never  was  indebted  in  manner  and 
form"  as  alleged  in  a  plea  of  set- 
off, evidence  of  payment  is  inad- 
missible.    Stochiridge  v.  Sussams, 

591 
9.  Demurrer. 

Demurrer  for  duplicitv  must  point 
out  the  particulars  of  the  duplicity. 
Wright  V.  Watts.  386 

10.  What  defects  cured  bt/  verdict. 

In  an  action  on  the  case  for  mali- 
ciously suing  out  a  fiat  in  bank- 
ruptcy, the  usual  allegation  in  the 
declaration,  as  to  the  annulling  of 
the  fiat,  is  not  put  in  issue  by  the 
plea  of  not  guilty. 

Qucere,  whether  under  1  &  2 
WiU.^,  c.  56,  the  Court  of  Review 
has  concurrent  authority  with  the 
Lord  Chancellor  to  annul  a  fiat. 

A  declaration  for  maliciously 
suing  out  a  fiat,  alleged  "  that  it 
was  duly  ordered,  to  wit,  by  the 
Court  of  Review,  then  having 
competent  power  and  authority  in 
that  behalf,  that  the  said  fiat  should 
be  and  the  same  was  then  re- 
scinded and  annulled,  and  the  pro- 
ceedings .  on  the  said  fiat  were 
thereupon  wholly  ended  and  de- 
termined." 

Heldf  after  verdict,  that  the  de- 
claration was  good,  as,  even  if  no 
one  but  the  Chancellor  could  an- 
nul the  fiat,  evidence  that  it  was 
annulled  by  him  would  have  sup- 
ported the  general  concluding  al- 
legation "Uiat  the  proceedings 
were  ended,"  which  was  indepen- 
dent of  the  preceding  allegation  as 
to  the  Court  of  Review.  Atkinson 
V.  Raleigh,  611 

11.  Jdding  Fleas. 

A  rule  to    show  cause  why  pleas 
should    not    be    added    to  those 
already  pleaded,  need  not  be  drawn . 
up  on  reading  the  rule   to  plead 
several  matters,  or  the  judge's  or- 


der    upon    which    that  rule  was 
drawn  up.     Smith  ▼.  Goldgworih/. 

189 
Several  pleas.    See  Reversion. 

POLICEMAN. 

Notice  of  action,  under  Metropolitan 
Police  Act.  See  Notice  (op  Ac- 
tion.) 

POLICY. 

Marine  Policy.    See  Shipping,  1. 
Fire  Policy^    See  Damages,  2. 

POOR. 

Parochiaiitt. 

1.  The  parish  of  St.  Andrew,  Pcr- 
shore,  contains  six  districts,  five  of 
them  being  distinct  chapelries,  and 
each  maintaining  its  own  poor,  in- 
dependently of  each  other  and  of 
the  rest  of  the  parish.  The  remain- 
ing district  is  divided  into  St.  An- 
drew's, Pershore,  and  the  hamlet 
of  Pensham.  The  parish  of  St. 
Andrew,  apart  from  Pensham  and 
the  five  chapelries,  contains  about 
900  acres  and  about  1000  persons. 
Pensham  contains  about  700  acres 
and  150  persons.  Pensham  is  se- 
parated from  St.  Andrew's  by  the 
river  Avon,  and  is  about  a  mile  and 
a  half  from  the  church  of  St  An- 
drew. There  is  no  church  or  cha- 
pel in  Pensham,  but  its  inhabitants 
have  pews  in  the  church  of  St. 
Andrew,  and  have  iromemorially 
contributed  to  the  repairs  of  that 
church  in  the  proportion  of  one- 
third.  For  forty  years  there  had 
been  one  workhouse,  situate  in  St. 
Andrew's,  for  the  use  of  the  poor 
of  St.  Andrew's  and  Pensnam 
jointly ;  and  the  poor  of  the  two 
divisions  have  been  jointly  and  in- 
discriminately relieved  as  far  back 
as  could  be  traced  previously  to 
that  period.  The  fund  for  their 
relief  was  raised  by  a  contribution 
of  two-thirds  from  St.  Andrew's 
and  one-third  from  Pensham.   Or- 
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ders  of  removal  had  been  made 
to  and  from  Pensham  as  between 
Pensham  and  other  places,  but  not 
as  between  Pensham  and  St.  An- 
drew's. Pensham  was  separately 
assessed  to  the  land  tax.  It  had 
also  its  own  collector  of  poor  and 
county  rates,  its  own  constable  and 
surveyor  of  the  highway.  St.  An- 
drew's had  two  overseers  and  Pen- 
sham one. 

Held,  on  a  special  case  stating 
the  above  facts,  and  referring  the 
question  to  the  Court,  with  liberty 
to  draw  such  inferences  from  them 
as  a  jury  might,  that  Pensham  was 
not  a  separate  township  from  St. 
Andrew's,  in  respect  of  the  main- 
tenance of  its  poor,  within  the  Id 
&  14  Car.  ft,  and  that  it  had  and 
was  in  a  condition  to  have  the 
benefit  of  the  43  Eliz.  c.  2.  Price 
V.  Quarrell.  6d2 

2.  In  1822,  the  pauper  was  bom  a 
bastard  in  one  of  the  several  town- 
ships in  a  parish,  which  had  only 
one  set  of  overseers  for  the  com- 
mon maintenance  o'f  its  poor.  Sub- 
sequently each  of  the  townships 
had  its  own  set  of  overseers  for  the 
separate  maintenance  of  its  poor : 
— Held,  that  the  pauper  had  not 
gained  a  settlement  m  the  township 
of  his  birth,  so  as  to  be  removeable 
thereto  from  a  foreign  parish.  Reg, 
V.  Ttpton.  92 

Union. 
Guardians,  Election  of, 

3.  A  writ  of  mandamus  stated  the 
formation  of  a  poor  law  union,  and 
that  the  Poor  Law  Commissioners 
had  directed  the  guardians  of  the 
union  to  give  directions  to  the  over- 
seers for  the  several  townships  and 
places  to  provide  such  sums  as, 
&c.  The  writ  then  stated  an  order 
of  the  guardians  of  the  union,  dated 
27th  August,  1888,  to  the  over- 
seers of  T.  to  pay  a  sum  of  money. 
The  writ  was  tested  22d  January, 
1889.  The  defendants  made  a  re- 
turn to  the  mandamus  80th  March, 


1889,  admitting  that  true  it  was 
that  the  guardians  did  require  us, 
&c.  overseers  of  T.: — Held,  that 
it  sufficiently  appeared  on  the  pro- 
ceedings that  the  defendants  were 
the  overseers  of  T.  at  the  time  of 
the  order  made  by  the  guardians 
of  the  union. 

On  the  formation  of  a  poor  law 
union,  one  parish  altogether  neg- 
lected to  elect  an^  guardian.  There 
were  two  elections  of  guardians 
afler  the  first,  and  at  those  also  the 
same  parish  neglected  to  elect  any 
guardians: — Held,  that,  even  if  at 
the  first  election  the  board  of  guar- 
dians was  incomplete,  the  defect 
was  cured  by  the  88th  section  of 
the  Poor  Law  Amendment  Act, 
which  gives  validity  to  a  board 
elected  subsequently  to  the  first 
election,  though  the  full  number  of 
guardians  be  not  elected.  Sembk, 
that  the  board  was  a  good  board 
even  the  first  year.  Robinson  v. 
Reg.  826 

Poor  Rate. 

Rate  good,  though  name  of  person 
rated  do  not  appear  on  it.   Seejx»^ 

RateabUity. 

Mode  of  rating  railway  company. 
See  Railway,  1. 

4.  The  Duke  of  ComwalFs  lessee  of 
the  toll  of  tin,  payable  in  the  ore 
to  the  duke,  is  rateable  to  the  re- 
lief of  the  poor.    Crease  v .  Sawle. 

812 

5,  By  10  Geo.  3,  c.  75,  poor  rates 
may  be  assessed  for  the  parish  of 
St.  Martin,  Westminster,  "  upon 
all  and  every  person  or  persons 
who  do  or  shall  inhabit,  hold,  oc- 
cupy, possess  or  enjoy  any  land, 
house,  shop,  wharf,  warehouse,  or 
any  other  buildings,  tenement  or 
hereditament,  or  any  other  person 
or  persons  who  by  law  is  or  are 
chargeable  to  the  relief  of  the 
poor." 

Held,  that  the  lessee  for  a  term 
3l2 
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of  years  of  a  private  box  in  Drury 
Lane  Theatre  was  rateable.  Reg, 
V.  St.  Martin's  in  the  Fields.      4136 

6.  In  1 62 1 ,  one-third  of  certain  lands 
in  an  island  were  conveyed  to  C, 
in  consideration  of  his  inclosing 
and  defending  the  whole  island 
against  the  overflowing  of  the 
Thames.  The  lands  so  conveyed 
are  called  "  third  acre  lands/'  and 
the  other  lands  the  "  free  lands." 
By  32  Geo.  3,  c.  31,  for  the  more 
effectually  embanking  the  island, 
commissioners  were  empowered  to 
tax  the  owners  and  occupiers  of 
"  third  acre  lands**  to  their  full 
amount,  and,  if  the  sum  raised 
therefrom  should  be  insufficient, 
then  to  tax  the  <*  free  lands." 

On  appeal  against  a  poor  rate, 
assessed  upon  an  owner  of  a  farm 
consisting  of  "third  acre  lands,*' 
the  sessions  granted  a  case,  stating 
that  the  island  formed  part  of  seve- 
ral parishes,  that  the  embankment 
tax  raised  from  the  appellant  and 
other  persons  to  whom  "  third  acre 
lands*  had  passed,  had  for  several 
years  been  equal  to  the  rack  rent 
or  full  annual  value  of  those  lands, 
that  the  appellant  paid  nothing  for 
the  purchase  of  the  farm,  and  that 
the  sum  raised  from  him  for  the 
current  and  preceding  years  was 
123/. 

The  case  submitted  to  this  Court 
the  following  question : — "  Whe- 
ther the  said  sum  of  123/.  ought  to 
be  deducted  from  the  assumed 
gross  rental,  in  estimating  the  an- 
nual or  rateable  value  of  the  farm, 
in  assessing  the  appellant  to  the 
poor  rate  ?*^ 

Heidf  that  there  was  a  beneficial 
occupation  by  the  appellant,  and 
that  the  said  sum  of  123/.  ought 
not  to  be  so  deducted.  Reg.  v. 
Vange.  474 

Ordeb  of  Removal. 
How  addressed. 

7.  It  is  not  necessary,  where  an  order 


is  made  on  complaint  of,  and  is 
addressed  to  officers  of  a  township, 
that  it  should  be  stated  that  the 
township  is  one  which  maintains  its 
own  poor.  Reg.y.Roiheram.     523 

Absolute  in  Form. 

8.  The  order  may  be  absolute  with- 
out reference  to  the  provisions  of 
4  &  5  JVai.  4,  c.  76,  8.  79.  Reg. 
v.  Rotheram,  523 

Supersedeas  and  Abandonment, 

9.  An  order  of  removal  was  obtained 
on  the  26th  May,  and  served  on  the 
following  day. 

On  the  13th  of  June  the  parish, 
which  had  obtained  the  above  order, 
having  discovered  that  the  ex- 
amination, on  which  it  was  made, 
was  defective,  obtained  a  fresh 
order  of  removal  to  the  same 
parish  on  fresh  examinations.  This 
order,  which  was  served  the  fol- 
lowing day,  contained  notice  of 
abandonment  of  the  former  order. 
The  former  order  had  not  been  ex- 
ecuted by  the  removal  of  the 
pauper. 

Held^  that  it  was  no  ground  of 
appeal  against  the  second  order, 
that,  at  the  time  of  making  it,  the 
first  order  had  not  been  dis- 
charged, countermanded,  or  aban- 
doned, either  by  notice  or  by 
supersedeas.    Reg,  v.  St.  Pancras. 

10.  Although  notice  of  abandonment 
of  an  order  of  removal  has  been 
given  before  removal  of  the  pauper, 
and  before  entry  of  appeal,  and  an 
offer  has  been  made  to  p|av  all 
reasonable  costs,  the  parish  to 
which  the  order  was  directed  has 
nevertheless  a  right  of  appeal 
against  it,  for  the  purpose  of  get- 
ting the  proper  amount  of  costs 
ascertained  by  the  sessions.  Reg. 
V.  TownstaU;  Reg.  v.  Stay  ley.  676 

11.  An  order  of  removal  cannot  be 
superseded  so  as  to  oust  the  ses- 
sions of  their  appellate  jurisdic- 
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tion,  after  an  appeal  has  been 
entered,  though  that  was  a  mere 
entry  for  the  purpose  of  respiting, 
and  though  no  notice  of  appeal 
had  been  given  before  such  entry 
and  respite,  nor  until  after  the 
twenty-one  days  following  the 
order  of  removal  had  elapsed,  and 
the  pauper  had  been  removed  to 
the  appellant  parish.  Reg,  v. 
Brighthelmstme.  88 

Misdescription  in. 

.12.  Where  the  parish  of  «  All  Saints, 
Poplar,**  appealed  against  an  order 
of  removal  made  upon  it  by  the 
description  of  "  Poplar  "  only,  the 
Court  refused  a  certiorari  applied 
for  on  the  ground  of  such  mis- 
description. Reg.  v.  Justices  of 
Buckinghamshire,  560 

Statement  of  inhahitanci/  in, 

13.  Held^  on  an  order  of  removal 
being  brought  before  this  Court 
by  certiorari,  that  the  order  suffi- 
ciently showed  the  jurisdiction  of 
the  justices  by  stating  a  complaint 
by  the  churchwardens  and  over- 
seers of,  &c.  that  the  paupers  have 
come  to  inhabit  in  and  are  charge- 
able, &c.  and  that  upon  examina- 
tion of  the  premises  taken  before 
us,  '*  we  do  adjudge  the  same  to 
be  true,  and  that  the  paupers  are 
settled  in/'  &c.  Reg,  v.  Rother- 
ham,  523 

Quashing  for  Infortnality, 

14.  Although  the  quarter  sessions 
have  quashed  an  order  of  removal 
for  informality,  this  Court  will  not 
grant  a  mandamus  to  them  to  make 
a  special  entry  of  their  grounds  for 
quashing  it.  Reg,  v.  Justices  of 
Lancashire,  714 

Appeal. 

Right  of  appeal  notwithstanding  aban- 
donment of  order.  See  ante,  9, 
10,  11. 


Second  appeal  against  same  ordet, 

15.  A  special  case  from  sessions  stated 
that  an  appeal  against  an  order  of 
removal  had  been  dismissed,  and 
the  order  confirmed  on  the  ground 
that  no  grounds  of  appeal  had 
been  given^  the  sessions  refusing 
to  hear  or  respite  the  appeal :  that 
subsequently  at  the  same  sessions 
the  sessions  made  another  order 
on  the  usual  motion,  permitting 
an  appeal  to  be  entered  against  the 
same  order.  (The  case  did  not 
state  whether  the  sessions  knew 
the  second  entry  applied  to  the 
same  order  as  to  which  the  appeal 
had  been  previously  dismissed.) 
That  the  appeal  so  re-entered  came 
on  for  hearing  at  the  next  sessions, 
when  it  appearing  that  the  order 
appealed  against  was  the  same 
order,  the  sessions  considered  that 
the  said  order  of  removal  had 
been  absolutely  confirmed  by  the 
judgment  of  the  previous  sessions, 
and  dismissed  the  appeal.  The 
question  for  this  Court  was  whether 
the  sessions  '*  were  right  in  con- 
sidering the  order  of  removal  as 
absolutely  confirmed,  and  in  dis- 
missing the  appeal:'* — Htldt  that 
they  had  a  right  to  dismiss  the 
appeal.     Reg,  v.  Oundle,  77 

Notice  of  Appeal — Lunatic  Pauper, 

IG.  The  notice  of  appeal  against  an 
order  of  justices  adjudicating  on 
the  settlement  of  an  insane  pauper, 
under  9  Geo,  4,  c.  40,  s.  42,  should 
be  given  to  the  clerk  of  the  peace 
under  section  54,  and  not,  under 
section  46,  to  the  justices  who 
made  the  order.  Reg,  v.  Justices 
of  Kent,  152 

Notice  and  grounds  no  part  of  record, 

17.  The  notice  and  grounds  of  ap- 
peal are  no  part  of  the  record  of 
quarter  sessions,  and  are  therefore 
not  removeable  by  certiorari.  Ex 
parte  ToUerton,  533 

Whether  defect  in  grounds  of  appeal 
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may  be  supplied  by  reference  to 

the  examinations.     See  past ,  $\, 

Generality  of  ground  of  Appeal. 

18.  A  general  ground  of  appeal, 
stating  that  the  examination  on 
which  an  order  of  removal  has 
been  roade^  <<is  bad  on  the  face 
thereof/*  enables  the  appellants  to 
object  that  the  examination  con- 
tains no  sufficient  statement  of  the 
pauper's  residence  in  the  appellant 
parish  to  show  that  he  has  gained 
a  settlement  there.  Reg.  v.  Flock- 
ton.  664 

Whether  original  order  must  be  filed, 

19.  Where  it  is  the  practice  of  the 
sessions  to  allow  an  appeal  to  be 
entered  against  an  order  of  removal, 
on  filing  a  copy  of  the  order,  the 
jurisdiction  of  the  sessions  to  try 
the  appeal  cannot  be  disputed  on 
the  ground  that  the  copy  nas  been 
taken  as  evidence  without  account- 
ing for  the  original.  Reg.  v.  Town- 
stall  and  Reg.  v.  Stanley.         676 

Examinations. 

No  part  of  Record. 

ftO.  The  examinations  are  no  part  of 
the  record  of  quarter  sessions,  and 
are  therefore  not  removeable  by 
certiorari.  Es parte  ToUerton.  5S3. 

Insi^dency  of^  not  i^ect  jurisdiction  of 
removing  Magistrates. 

21.  Jurisdiction  is  given  to  magis- 
trates to  make  an  order  of  removal 
upon  due  complaint  of  inhabitancy 
and  chargeability  in  the  complain- 
ing parish,  and  statement  of  settle- 
ment in  the  parish  removed  to ; 
and  such  jurisdiction  does  not  de- 
pend upon  the  facts  of  such  inhabi- 
tancy, chargeability  or  settlement. 
The  insufficiency,  therefore  of 
the  examination,  which  is  merely 
evidence  of  such  facts,  does  not 
affect  the  jurisdiction  of  the  magis- 
trates, but  merely  shows  they  have 
come  to  a  wrong  conclusion. 
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This  Court  will  not  revise  the 
conclusion  of  the  removing  magis- 
trates, however  erroneous  it  may 
be,  when  once  their  jurisdiction 
appears. 

This  Court,  therefore,  will  not 
issue  a  certiorari  to  bring  up  an 
order  of  removal  upon  affida- 
vits setting  out  the  examination, 
although  it  may  contain  no  evi- 
dence of  inhabitancy  or  chargeabi- 
lity, if  the  order  itself  states  a 
proper  complaint  of  such  inhabi- 
tancy and  chargeability.  Reg.  v. 
Justices  of  Buclanghamshire.      560 

Examinations  held  sufficient. 
Jurat. 

22.  The  examination  on  which  an 
order  of  removal  was  made  ap- 
peared in  the  body  and  in  the 
jurat  to  have  been  taken  before  a 
single  justice,  the  examination  con- 
taining the  words  ''the  examina- 
tion of  ^.  B.  taken  before  me,  one 
of  her  Majesty's  justices,**  &c.  and 
the  jurat  containing  the  words 
"  sworn  before  me,  and  /  do  hereby 
certify  that  the  above  examination 
was  read  over,"  &c.  The  exami- 
nation was  signed,  however,  by  two 
justices. 

The  order  was  appealed  against, 
and  the  ground  of  appesu  was 
''the  examination  on  wnich  the 
order  is  founded  is  bad,  inasmuch 
as,  though  signed  by  two  justices, 
it  purports  to  have  been  taken  by 
onejustice  only." 

1  he  sessions  held  the  objection 
good  and  quashed  the  order.  But 
this  Court,  on  a  case  stated,  held, 
that  as  upon  the  face  of  the  ex- 
amination it  was  doubtful  whether 
the  examination  purported  to  have 
been  taken  before  one  or  two  jus- 
tices, and,  as  the  ground  of  appeal 
did  not  object  that  the  examina- 
tion had  not  in  fact  been  taken 
before  two  justices,  the  maxim 
"  omnia  rite  esse  acta,"  was  fairly 
applicable,  and  quashed  the  order 
of  sessions,  Reg*  v.  Silkstone.  396 
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Statement  of  Inkabitmuy. 

2S,  An  examination  which  states  that 
it  was  taken  at  S.,  that  the  mother 
is  of  S.,  and  that  she  and  her  three 
children,  of  the  ages  respectively 
of  seyen^  three  years,  and  one  year, 
were  poor  and  chargeable  to  S., 
sufficiently  shows  that  they  were 
inhabiting  in  S.,  so  as  to  give  the 
justices  jurisdiction  to  remove 
them.  (So  held,  not  upon  case 
stated,  but  on  certiorari,  which 
was  afterwards  considered  to  have 
issued  iroprovidently,  as  the  ex- 
aminations, being  no  part  of  the 
record  at  sessions,  are  not  remove- 
able  by  certiorari).  Reg,  v.  Rother- 
ham,  52S 

Examinatums  held  inefficient. 

As  showing  that  renwoing  magistrates 

acted  on  inadmissible  evidence, 

24t,  An  examination  stated  an  order  of 
removal,  unappealed  against,  from 
the  respondent  to  the  appellant 
parish.  It  did  not  state  that  the 
order  of  removal  was  produced 
before  the  removing  magistrates, 
or  that  any  evidence  was  given  to 
show  that  it  could  not  be  obtained : 
— Held,  that  the  examination  was 
insufficient.  Reg.v.Mildenhall.  86 

Examinations  and  grounds  of  appeal 
held  insi^cientt  as  not  containing 
all  the  essentials  of  the  settlement 
alleged. 

25,  The  examination  of  a  pauper  set 
up  a  yearly  hiring,  which  was 
alleged  to  have  taken  place  while 
the  pauper  was  "single  and  un- 
married." 

Held,  that  il  was  consistent  with 
this  allegation  that  the  pauper  was, 
at  the  time  of  the  hiring,  a  widower 
with  children,  and  therefore  that 
the  examination  did  not  show,  as 
it  ought  to  have  done,  that  the 
pauper  was  within  the  description, 
given  by  3  &  4  Will.  4,  c.  11,  s.  7, 
of  a  person  capable  of  acquiring 


settlement  by  hiring  and  service. ' 
Reg.  V.  Wynumdham,  690 

26.  An  examination  of  a  pauper, 
stating  "  My  indentures  were  as- 
signed to  G.  W,  of  Flockton,  with 
whom  I  went  and  resided  with 
three  or  four  years,  when  I  left 
him,"  contains  no  sufficient  aver- 
ment of  the  pauper's  residence  in 
Flockton  for  forty  days,  because, 
even  if  "  G.  W.  of  Flockton " 
meant  that  G,  W,  was  resident  in 
Flockton  at  the  time  of  the  assign- 
ment, the  examination  did  not  show 
that  he  continued  to  reside  there 
afterwards.   Reg.  v.  FlocktoHt  664. 

27.  On  a  case  from  the  quarter  ses- 
sions it  was  held  that  the  follow- 
ing examination  did  not  show  that 
either  the  pauper  or  her  husband 
had  resided  in  S.  for  forty  days : — 

"  About  sixteen  years  ago  my 
husband  and  I  went  to  live  at  a 
house  in  S.,  which  I  hired  of,  &c. 
for  11/.  a  year.  My  husband  and 
I  occupied  it  from  that  time  till  his 
death,  which  happened  about  nine 
years  back.  I  have  seen  my  hus- 
band pay  rent  for  this  house  many 
times.  He  paid  it  at  the  house.  I 
continued  to  occupy  this  same  house 
until  1841,  when  I  came  to  the 
house  I  am  now  residing  in."  Reg. 
V.  St.  Margaret's,  Rochester.       669 

28.  An  examination,  in  stating  a  set- 
tlement by  hiring  and  service,  stated 
that  the  pauper  went  to  and  served 
in  the  appellant  parish  for  a  year, 
as  cow  boy,  at  the  wages  of  50s.,  the 
sessions,  subject  to  the  opinion  of 
this  Court,  found  that  residence 
sufficiently  appeared : — Held,  that 
it  did  not.  Reg.  v.  Stoneleigh.   6$5 

29.  Grounds  of  appeal  stated  that  the 
appellant  parish  was  not  the  last 
place  of  settlement  of  the  pauper's 
father,  as  in  the  examination  stated, 
and  also  that  he,  in  November, 
1832,  rented  a  house  and  orchard 
at  Eatington,  in  the  parish,  &c., 
from  &c.,  at  the  rent  of  10/.  a  year, 
and  upwards,  for  &c.,  "  and  occu« 
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pied  the  same  under  such  renting 
or  hiring  from  that  time  until  Mi- 
chaelmas, 1836,  and  paid  the  rent 
for  the  same,  and  also  was  assessed 
to  and  paid  the  poor  rate  for  the 
same,  during  the  whole  of  that 
time.'*  Upon  a  finding  of  the  ses- 
sions, subject  to  a  case,  that  the 
grounds  of  appeal  were  sufficient, 
though  residence  was  not  stated : 
— Held,  they  were  not  sufiScient, 
and  the  Court  therefore  quashed 
the  order  of  sessions.  Reg.  v. 
Old  Stratford.  82 

30.  An  examination  stated  that  the 
pauper's  father  gained  a  settlement 
by  renting  three  tenements,  at,  &c. 
of  three  different  landlords,  and 
gave  the  names  of  two  of  the  land- 
lords, but  not  of  the  third. 

The  sessions  held  the  examina- 
tion bad  for  omitting  the  name  of 
the  third  landlord. 

This  Court  refused  to  interfere 
by  mandamus  to  the  sessions  to 
hear  the  appeal. 

The  examination  also  alleged 
that  the  pauper  gained  a  settle- 
ment in  his  own  right  by  occupying 
two  tenements,  the  one  "at  the 
yearly  rent  of  9/.,"  and  the  other 
"  at  the  yearly  rent  of  1/.  11*.  6rf." 

Heldf  that  the  examination  did 
not  show  that  the  pauper  had  rented 
the  tenements  for  a  year  at  the  said 
rents,  and  occupied  them  under 
such  yearly  hiring,  within  5  Geo, 
4,c.57,8.2.  Reg.v.Pontefract.  700 

Examinatiotts  held  instfficient  for  want 
of  particularity, 

31 .  The  examination  of  a  pauper,  afler 
stating  a  settlement  gained  about 
twelve  years  since,  on  which  he  was 
removed  from  the  parish  of  Stow- 
ford,  proceeded  thus,  "  I  then  went 
to  Stowford,  and  lived  with  Mr. 
Jackman  there  imder  a  yearly  hiring 
for  eleven  months  and  a  fortnight/' 

On  appeal  against  the  order  of 
removal,  the  grounds  stated  were, 
**  Because  the  pauper  acquired  a 


settlement  in  the  said  parish  of 
Stowford  subsequently  to  that  ac- 
quired by  him  in  our  parish.  Be- 
cause the  pauper  acquired  a  settle- 
ment in  the  said  parish  of  Stowford 
by  hiring  with  one  Mr.  Jackman 
from  Lady-day,  to  the  following 
Lady-day,  and  service  under  the 
same  in  that  parish  accordingly, 
subsequently  to  that  acquired  by 
him  in  our  parish.'' 

An  objection,  made  on  the  trial 
of  the  appeal,  that  the  appellants 
could  not  go  into  their  case,  be- 
cause in  their  grounds  they  bad 
not  stated  the  time  of  the  hiring 
and  service,  or  the  residence  of  the 
pauper  in  the  respondent  parish, 
was  overruled  by  toe  sessions. 

Heldf  on  a  case  from  the  sessions, 
that  their  decision  was  wrong,  and 
that  the  defect  in  the  grounds  of 
appeal  was  not  supplied  by  read- 
ing them  with  the  examination,  as 
they  did  not  state  that  the  service 
alleged  by  them  with  one  Mr.  Jack- 
man  was  with  the  same  person  who 
was  described  in  the  examination. 
Reg.  V.  Stowford.  390 

Whether  examinations  and  grounds 
of  appeal  may  be  construed  toge- 
ther.    See  ante^  31. 


Settlement. 

Derivative  Settlemait. 

32.  An  examination,  on  which  an  or- 
der of  removal  was  founded,  stated 
a  derivative  settlement  from  the 
father  of  the  pauper  in  the  appel- 
lant parish,  and  that  on  a  former 
occasion  the  pauper's  brother's  wife 
had  been  removed  on  an  order 
founded  on  an  examination  stating 
the  same  derivative  settlement  from 
the  father^  on  which  order  the  ap- 
pellant pariiih  had,  without  appeal, 
received  the  said  wife.  On  appeal 
these  facts  were  received  in  evi- 
dence, to  show  an  admission  by  the 
appellant  parish  of  the  father's  aet* 
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tlement: — HeU  that  they  were 
properly  admitted  for  that  purpose. 
Reg.  V.  Sowe.  537 

And  see  post,  36,  38. 

By  Renting  Tenement, 
Rating, 

33.  By  4^  8c  5  WiU.  4,  c.  76,  s.  66, 
it  is  enacted,  that  "  no  settlement 
shall  be  acquired  by  occupying  a 
tenement,  unless  the  person  occu- 
pying the  same  shall  have  been 
assessed  to  the  poor  rate,  and  shall 
have  paid  the  same,  in  respect  of 
such  tenement  for  one  year." 

In  the  form  of  a  poor  rate  the 
column  headed  with  *'  name  of 
owner"  was  filled  up  with  the 
name  of  the  owner;  the  column 
headed  *'  name  of  occupier  "  was 
not  filled  up  with  any  name.  Pau- 
per occupied  the  house  so  rated ; 
the  rate  was  demanded  of  him 
by  the  parish  officer  and  pauper 
paid  it. 

Heldy  that  he  was  sufficiently 
"assessed"  to  gain  a  settlement, 
though  his  name  did  not  appear  on 
the  rate.     Reg.  v.  Hulme.        682 

By  Hiring  and  Service, 

34.  Pauper,  by  written  agreement, 
hired  for  four  years  as  a  servant  in 
turning  iron  work,  or  any  other 
employment  as  an  artisan  which 
his  master  might  set  him  to,  and 
promised  to  devote  his  whole  time 
to  such  business  during  the  usual 
working  hours^  from  6  a.m.  to 
6  P.M.,  and  also  to  give  a  just  ac- 
count of  all  his  doings  in  such  bu- 
siness, whenever  his  master  should 
require  him,  in  consideration  of 
weekly  wages  to  be  paid  to  him  by 
his  master ;  and  his  master,  in  con- 
sideration of  such  work,  promised 
to  pay  him  at  and  after  the  rate  of 
St,  a  week. 

Held,  an  exceptive  hiring.  Reg, 

V.  Hoibeck.  692 

35.  In  1828,  when  the  42  Geo,  3,  c. 


73,  was  the  statute  in  force  for  the 
limitation  of  factory  labour,  pauper 
was  hired  in  a  factory.  There  was 
no  express  contract  of  hiring,  but 
the  pauper  was  engaged  with  re- 
ference to  certain  rules,  by  one  of 
which  the  hours  of  attendance  for 
each  person  engaged  in  the  factory 
were  stated  to  be  from  6  a.m.  to 
half-past  seven  p.m.,  excepting 
Saturday,  when  work  was  to  cease 
at  half-past  four,  half  an  hour  al- 
lowed for  breakfast,  and  one  hour 
for  dinner,  and  any  person  not 
coming  to  work  at  the  stated  pe- 
riods for  every  offence  to  forfeit 
6d.,  and  be  deducted  for  the  time 
he  should  be  absent. 

Held,  an  exceptive  hiring.  Reg. 
V.  Preston.  698 

By  Estate, 
36.  The  derivative  settlement  of  a 
child,  whose  father  has  acquired  a 
settlement  by  virtue  of  the  posses- 
sion of  an  estate  or  interest  in  a 
parish,  is  not  itself  a  settlement  by 
virtue  of  such  possession  within 
4  &  5  WiU.  4,  c.  76,  s.  68. 

Where  therefore  the  father,  and 
his  emancipated  child,  removed 
more  than  ten  miles  from  the  pa- 
rish, in  which  the  father  had  gained 
a  settlement  by  possession  of  an 
estate  or  interest  -.—Held,  that  the 
child  did  not  lose  his  settlement  by 
the  above  section. 

Per  Coleridge  J.  the  child,  if  un- 
emancipated,  would  have  lost  his 
settlement  by  the  operation,  not  of 
the  above  section,  but  of  the  gene- 
ral law  of  settlement.  Reg,  v. 
Hendon.  394 

By  /Apprenticeship  to  Sea  Service. 

37.  An  apprentice  in  the  sea  service, 
whose  term  of  apprenticeship  was 
running  at  the  time  of  the  passing 
of  4  &  5  fVUl.  4,  c.  76,  but  who 
had  previously  served  and  resided 
so  as  to  gain  a  settlement,  retains 
his  setdement,  notwithstanding  the 
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67th  section,  which  enacts  "  that 
from  and  after  the  passing  of  this 
act  no  settlement  shall  be  acquired 
by  being  apprenticed  in  the  sea 
service,  or  to  a  householder  exer- 
cising the  trade  of  the  seas,  as  a 
fisherman  or  otherwise,  nor  by  any 
ferson  now  being  such  an  apprentice^ 
m  respect  of  such  apprenticeship. 
Reg.  V.  St.  Giles.  542 

Settlement  of  Bastard. 

38.  By  4  &  5  IVUl.  4,  c.  76,  s.  71,  a 
child  born  a  bastard,  after  the 
passing  of  this  act,  takes,  on  the 
mother's  marriage,  the  settlement 
of  her  husband.  Reg.  v.  St.  Mary^ 
Nemngton.  686 

PRACTICE. 

See  Affidavit — Amendment — Ca. 
Sa. — Insolvent,  3 — Interroga- 
tories —  Judgment  —  Pleading, 
11 — Quo  Warranto — Replevin 
— Reversion — Venue. 

PREROGATIVE. 

Proper  mode  of  impeaching  a  charter 
of  incorporation.  See  Corfora- 
tion,  1. 


PRESCRIPTION. 

1  •  Computation  of  Tkirty  Years  next 
before,  Spc. — Idfe  Estate. 

In  trespass,  to  a  plea  justifying  under 
a  profit  a  prendre,  pleaded  under 
the  statute  2  6c  3  Will.  4,  c.  71,  to 
have  been  enjoyed  thirty  years 
"next  before  the  commencement 
of  the  suit,"  the  plaintiff  replied, 
that  a  life  estate  existed  during 
part,  to  wit,  twenty-seven  years  of 
the  thirty  years  in  the  plea  men* 
tioned.  Rejoinder,  that  the  life 
estate  did  not  continue  during  any 
part  of  the  said  thirty  years.  Held^ 
under  this  issue,  that  though  the 
life  estate  did  in  fact  exist  during 
part  of  the  thirty  years  next  before 
the  suit,  that  the  defendant  was 


entitled  under  the  seventh  section 
to  exclude  it  altogether  in  the  com- 
putation, and  that  he  succeeded  on 
the  issue  by  showing  an  enjoyment 
of  twenty-five  years,  and  five  years, 
the  former  before  and  the  latter 
after  the  life  estate. 

A  plea  of  enjoyment  of  a  profit 
k  prendre  for  sixty  years  is  de- 
feated by  showing  an  unitv  of  pos- 
session during  part  of  the  time. 
That  may  be  shown  on  a  traverse 
of  the  plea. 

Unity  of  title  is  a  primd  facie 
case  of  unity  of  possession.  Clay- 
ton \.  Corby.  174 

%.  Computation,  ^c. — Interruption. 

Where  a  right  of  common  had  been 
exercised  by  the  tenants  of  a  farm 
for  more  than  thirty  years  before 
action,  except  for  about  two  years 
in  the  middle  of  the  period,  when 
the  landlord  was  in  possession,  who 
had  no  commonable  cattle, 

Held,  that  such  non-user  was 
not  an  "  interruption"  within  2  8c 
3  Witt.  4,  c.  71,  and  that  it  was 
correctly  left  to  the  lury  to  say 
whether  the  right  had  been  sub- 
stantially enjoyed  for  the  full  pe- 
riod of  thirty  years.  Carr  v.  Po»- 
ter.  753 

3.  Ancient  Light'--Custom. 

Case  for  obstructinff  a  window-light 
in  the  city  of  London  by  building. 

Plea:  that,  by  the  custom  of  the 
city,  the  owner  of  a  house  on  an* 
cient  foundations  may  at  any  time 
build  on  them  so  as  to  darken  the 
window  of  his  neighbour,  though 
that  also  be  ancient,  unless  there 
be  some  agreement  to  the  contrary, 
and  justification  under  the  custom. 
Replication:  under  2  8c  3  Will.  4, 
c.  71,  8.  3,  of  twenty  years'  enjoy- 
ment of  the  light. 

Held,  on  general  demurrer  to 
the  replication,  that  the  custom  of 
London  was  no  defence.  Salters* 
Company  v.  Jay.  414 
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PRETENCES,  FALSE. 
See  Criminal  Law,  2. 

PRINCIPAL  AND  AGENT. 

1.  In  an  action  on  the  case  for  a 
fraudulent  representation  of  the 
value  of  a  house,  on  a  sale  of  the 
lease  of  it  by  the  defendant  to  the 
plaintifF,  it  appeared  that  the  de- 
fendant employed  her  attorney  to 
put  it  in  a  course  of  being  sold  by 
auction.  He  described  it  to  the 
plaintiff  as  being  let  for  100/.  a 
year,  clear  of  all  rates  and  taxes, 
while  in  truth  the  defendant  was 
to  pay  all  rates  and  taxes.  The 
attorney  made  this  statement  bond 
fide  believing  it  to  be  true,  but  the 
statement  was  not  authorized  by 
the  defendant,  nor  had  the  defend- 
ant herself  made  any  representa- 
tion on  the  subject. 

On  this  representation  the  plain- 
tiff bought  the  house,  paying  a 
larger  price  for  it  than  he  would 
have  done,  if  he  had  known  the 
fact  that  the  defendant  paid  the 
rates  and  taxes : — Held,  that  the 
plaintiff  was  entitled  to  recover 
the  difference  of  the  value  from 
the  defendant.     Fuller  v.  Wilson. 

460 

2.  On  the  Idth  September,  1831,  a 
bill  of  exchange  in  three  parts  was 
drawn  on  Messrs.  B,  &  Co.  at 
Calcutta,  by  /.  S,  at  Birmingham, 
and  indorsed  by  the  payee  to  the 
plaintiffs.  They  transmitted  the 
set  of  bills  to  their  bankers  in 
London,  who  indorsed  it  to  R., 
who  indorsed  to  the  defendants. 
On  the  dOth  September  the  de- 
fendants sent  the  first  of  the  set 
of  bills  to  A.  &  Co.  at  Calcutta, 
with  a  letter  instructing  A.  &  Co. 
"  to  do  the  needful  and  advise 
them  thereof."  In  October  the 
defendants  forwarded  the  second 
and  third  of  the  set.  A*  &  Co. 
received  all  three  of  the  set,  and 
on  the  %Ui  of  April,  1852,  pre- 


sented the  set  of  bills  for  accept- 
ance, which  was  refused.  It  was 
duly  protested  for  non-acceptance, 
and  the  defendants  were  advised 
by  a  letter,  dated  28th  April,  of 
the  dishonour.  The  protest  was 
sent  with  the  letter,  but  the  bill 
was  not  returned.  A  duplicate  of 
this  letter  was  received  by  the  de- 
fendante  dd  November,  1882,  but 
the  original  with  the  protest  was 
not  received  till  the  18th  April, 
1888. 

On  the  day  the  defendants  re- 
ceived the  duplicate  letter  they 
gave  notice  of  the  dishonour  to  /{., 
who  gave  notice  to  the  plaintiflls. 

A,  &  Co.  at  Calcutta,  on  the 
maturity  of  the  bill,  presented  it 
for  payment  to  the  drawee,  and, 
payment  having  been  refused,  sent 
to  the  defendants  a  letter,  dated 
27th  July,  expressing  their  regret 
that  the  defendants  had  given  them 
no  discretion  in  holding  the  bill, 
with  a  view  to  its  beins  speedily 
paid  by  the  drawee,  ana  adverted 
to  a  letter  which  they  had  written 
to  the  drawee,  regretting  the  ne- 
cessity they  were  under  of  return- 
ing the  bill,  and  at  the  same  time 
observing  that  they  would  lose  no 
dme  in  remitting  any  sums  he 
might  think  proper  to  pay  them. 

A.  &  Co.  did  not  return  the  bill. 

On  the  dlst  July,  1882,  A.  & 
Co.  wrote  to  the  defendants,  re- 
questing instructions  as  to  their 
mode  of  dealing  with  drafts  on  the 
same  drawee,  and  stating,  as  to  this 
bill,  that  they  had  retained  it,  with 
the  original  of  the  protest,  in  the 
expectation  of  its  being  paid,  and 
they  forwarded  the  duplicate  pro- 
test and  the  third  bill  of  exchange. 
This  letter  inclosed  a  copy  of  a 
letter  from  the  drawee,  stating  his 
expectations  of  speedy  payment. 

Both  the  letters  of  A,  &  Co., 
that  of  the  27th  July  and  that  of 
the  dlst  July,  were  sent  to  the  de- 
fendants by  the  same  ship,  and 
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were  received  by  the  defendants 
on  the  10th  of  December  follow- 
ing, and  on  that  day  they  presented 
the  third  bill  of  exchange  and 
duplicate  protest  to  il.,  who  paid 
the  amount  with  interest,  exchange 
and  re-exchange,  and  also  received 
in  due  course  the  same  from  the 
plaintiffs. 

On  the  31st  December,  1832, 
the  defendants  wrote  to  A,  &  Co. 
advising  them  of  the  receipt  of  the 
amount  of  the  bill  from  R. 

On  the  12th  September,  A.  & 
Co.  advised  defendants  that  they 
had  received  amount  from  the 
drawee.  This  advice  reached  the 
defendants  30th  January,  1833; 
they  advised  il.  of  it,  disclaiming 
for  themselves  any  interest  in  it, 
and  the  same  day  also  wrote  to  A, 
&  Co.  at  Calcutta,  disclaiming  all 
right  to  the  money  received  by 
them  from  the  drawee. 

A,  &  Co.  became  bankrupt  on 
the  12th  December,  1832. 

Held,  that  A.  &  Co.  were  not  the 
agents  of  the  defendants  in  receiv- 
ing the  amount  of  the  bill  from  the 
drawee. 

QunerCf  whether,  supposing  the 
defendants  to  have  received  the 
amount  of  the  bill  twice,  once  for 
themselves  from  the  prior  indorser, 
and  once  by  their  asent  from  the 
drawee,  they  were  liable  to  the 
plaintiffs  in  an  action  for  money 
had  and  received  to  their  use. 
RotioH  v.  IngUs.  259 

Agency  of  partners  in  accepting  bills 
for  each  other.  See  Attorney — 
Plsading,  5. 

PRISONER. 

See  Escape — Insolvent,  3— Crimi- 
nal Law,  3. 

PRIVILEGED  COMMUNICA- 
TION. 

See  Defamation. 


PROBABLE  CAUSE. 
See  CoNvicTioK — Pleading,  10. 

PROBATE. 

See  Administrator. 

PROHIBITION. 

See  Ecclesiastical  Law. 

PROMISSORY  NOTE. 

See  Friendly  Society. 

PROVISO. 

Construed  as  substantive  clause  of 
agreement.  See  Consideration,  2. 

PUNISHMENT. 

Consequences  of  erroneous  sentences 
where  sentence  reversed.  See 
Criminal  Law,  3. 

QUARTER  SESSIONS. 

See  Sessions. 

QUIET  ENJOYMENT. 

Covenant  for. 

A  distress  upon  demised  premises  for 
land  tax  due  from  the  lessor  before 
demise,  is  not  a  breach  of  his 
covenant  that  the  lessee  shall  en- 
joy "  without  any  disturbance,  &c. 
of  or  by  him,  the  defendant,  his 
heirs  or  assigns,  or  any  other  per- 
son or  persons  lawfully  claiming 
or  to  claim  6y,  from,  or  under  kim, 
or  them,"  because  the  claim  for 
land  tax  was  a  claim,  not  through 
him,  but  against  him.  Stanley  v. 
Hayes.  411 

QUIT. 
Notice   to  quit    unnecessary.      See 

MORTOAOE, 
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QUO  WARRANTO. 

See  Borough,  4. 

1.  It  18  a  sufficient  compliance  by  a 
relator  with  the  R.  G.  M.  T.  3 
Vict,  to  state  in  his  affidavit  that 
he  has  directed  the  application  for 
the  rule,  that  the  motion  will  be 
made  at  his  instance  as  relator, 
and  that  he  shall  be  deemed  rela- 
tor, &c.     Reg*  V.  Anderson.      IIS 

2,  Under  special  circumstances,  the 
Court  in  the  exercise  of  its  discre- 
tion discharged  a  rule  for  an  infor- 
mation in  the  nature  of  a  quo  war- 
ranto against  a  burgess,  the  appli- 
cation being  made  so  late,  that  it 
would  not  be  disposed  of  before 
another  revision  of  the  burgess 
roll  would  be  had.  Reg.  v.  An- 
derson. 113 

RAILWAY  COMPANY. 

Mode  of  Rating  Railway  Company  to 
Poor  Rate. 

1 .  The  amount  on  which  a  railway, 
when  the  railway  company  are 
themselves  the  carriers,  is  to  be 
assessed  to  the  poor  rate,  is  the 
rent  which  a  lessee  would  pay,  he 
being  supposed  capable  of  deriving 
from  the  use  of  the  railway  all  the 
profits  which  accrue  to  the  com- 
pany from  the  conveyance  of  pas- 
sengers, cattle  and  goods,  under 
the  powers  of  their  acts,  such  les- 
see finding  locomotive  power,  car- 
riages, &c.  and  paying  all  expenses 
incidental  to  working  the  railway, 
free  of  all  usual  tenant's  rates  and 
taxes,  and  tithe  commutation  rent 
charge,  and  making  allowance  and 
deductions  for  the  average  annual 
cost  of  repairs,  insurance  and  other 
expenses  necessary  to  maintain  the 
way,  its  fixtures  and  appurtenances, 
in  a  state  to  command  such  rent. 

And  thisprinciple  applies,  though 
the  railway  acts  contain  clauses 
that,  if  themselves  are  the  carriers, 
they  shall  keep  an  estimate  or 
account  of  the  tolls  which  would 


be  payable  on  the  same  amount  of 
traffic,  supposing  it  to  be  conducted 
by  other  parties,  and  that  they  shall, 
under  heavy  penalties,  allow  the 
parish  officers  to  have  access  to 
such  account  or  estimate. 

With  regard  to  the  rating  in  a 
particular  parish,  the  line  is  to  be 
rated  not  in  the  proportion  which 
the  length  of  the  line  therein  bears 
to  the  whole  line,  but  in  the  pro- 
portion that  the  receipts  in  such 
parish  for  traffic  bear  to  the  re- 
ceipts throughout  the  whole  line. 
Reg.  V.  London  and  South-lVestem 
Railway  Company.  49 

Encroachments  ty  Railways  on  Public 
Roads, 

ft.  By  sect.  9  of  the  Eastern  Counties 
Railway  Company  Act,  they  are 
empowered  to  raise  or  lower  any 
ways  the  more  conveniently  to  carry 
the  same  over  or  under  the  railway. 
By  sect.  100,  where  any  bridge  is 
erected  across  any  public  carriage 
road,  not  being  a  turnpike  road, 
there  is  to  be  a  clear  height  from 
the  surface  of  the  carriage  road  to 
the  centre  of  the  arch  of  the  bridge 
of  not  less  than  16  feet. 

By  sect.  120,  nothing  in  the  act 
is  to  derogate  any  of  the  rights  or 
privileges  of  any  parish,  over  which 
the  railway  shall  pass,  acting  under 
any  local  act. 

Held,  that,  the  railway  having 
been  carried  over  a  street  by  means 
of  a  bridffe,  which,  for  the  conve- 
nience of  the  railway  levels,  lefl  a 
space  from  the  arch  of  the  bridge 
to  the  street  below,  of  15  feet  1 
inch  only,  the  company  had  a  right 
to  lower  the  street  in  order  to  give 
the  height  required  by  the  statute, 
notwithstanding  that  the  street  was 
under  the  control  of  commissioners 
by  a  local  act  (12  Geo.  3,  c.  38), 
which  enacted,  that  "  no  person 
shall  alter  the  form  of  any  pave- 
nients  which  shall  be  now  made  by 
Virtue  of  this  act,  without  the  con- 
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sent  of  the  coniinissionera  or  in 
anywise  encroach  thereon,  or  put 
up  any  posts,  boards,  &c."  Reg, 
V.  Eastern  Counties  Railxoay  Com- 
pany, 1 

3.  The  Manchester  and  Leeds  Rail- 
way Company  were  empowered  by 
statute  to  divert  the  course  of 
roads,  and  raise,  sink,  or  deepen 
them.  By  a  separate  section  it  was 
enacted^  that  where  in  exercise  of 
their  powers  it  should  be  found 
necessary  to  raise,  sink,  &c.  a  road, 
so  as  to  make  it  impassable  or  in- 
convenient, they  should,  before  any 
such  act,  cause  a  sufficient  road  to 
be  set  out  as  convenient  as  the  road 
cut  through,  or  as  near  thereto  as 
might  be.  The  company  having 
encroached  on  an  old  road  without 
making  a  new  one,  heidj  that  they 
were  indictable  for  a  nuisance,  and 
that  it  was  no  answer  to  that  in- 
dictment that  the  state  of  the  earth 
rendered  it  impracticable  to  make 
a  new  road.    Reg.  v.  Scott,     729 

Compulsory  Purchase  Clauses. 

Whether  Company  bound  to  purchase 
whole  Property,  where  Part  within 
certain  Distance, 

4.  By  sect.  46  of  the  London  and 
Greenwich  Railway  Act  (3  &  4 
fFill,  4,  c.  xlvi.),  if  the  company 
wish  to  buy  part  of  certain  "  pro- 
perties*' therein  mentioned,  they 
cannot  compel  a  sale  unless  they 
buy  the  whole  of  such  •*  proper- 
ties." 

By  sect.  47,  the  owner  of  any 
"  house,  manufactory,  ground  or 
building,"  within  50  feet  of  the  rail- 
way, may  call  upon  the  company 
to  purchase  sucn  "  house,  manu- 
factory, ground  or  building." 

Held,  that,  where  a  piece  of 
ground,  taken  under  one  lease, 
contained  a  principal  dwelling- 
house  and  garden,  occupied  by 
a  manufacturer,  a  manufactory, 
smaller  dwelline-houses  in  the  oc- 
cupation of  under-tenants,  and  the 


Srincipal  dwelling-house  and  ear- 
en  only  were  within  the  50  leet, 
and  the  company  did  not  wish  to 
buy  any  part  of  the  property,  that 
the  owner  could  not  compel  them 
to  buy  more  than  the  dwelling- 
house,  yard  and  garden.  Reg,  v. 
London  and  Greenwich  Railway 
Company,  444 

Inquisition  to  take  Lands — Notice  of 
Inquisition,  ^c, 

5.  In  an  action  for  use  and  occupa- 
tion, the  defendants  set  up  as  a 
defence  that  they  had  been  lawfully 
evicted  by  the  Manchester  and 
Leeds  Railway  Company,  under 
the  provisions  of  6  &  7  Will,  4, 
c.  cxi. 

By  sect.  138  of  the  act  it  was 
enacted,  that  if  any  land-owner 
should  not  agree  with  the  company 
as  to  the  amount  of  the  purchase- 
money  for  his  land  —or  should  re- 
fuse to  accept  the  purchase-money 
offered,  and  give  notice  thereof 
within  one  month  after  the  offer — 
or  should  refuse  to  treat  after 
twenty-one  days'  notice  to  treat — 
or  should  not  agree  for  the  sale  of 
his  land — or  should  from  absence 
or  disability  be  incapable  of  agree- 
ing— or  should  not  disclose  his  title 
— or  in  any  case  where  an  agree- 
ment could  not  be  made — then  the 
company  should  issue  their  warrant 
to  the  sheriff,  commanding  him  to 
summon  a  jury  to  assess  the  pur- 
chase-money for  such  land;  and 
the  sheriff  was  to  give  judgment 
for  such  purchase-money,  and  the 
verdict  and  judgment  were  to  be 
conclusive  upon  all  persons,  8?c. : 
Provided  that  seven  days*  notice 
should  be  given^  by  the  company 
to  such  land-owner,  of  the  time  and 
place  of  holding  the  inquisition. 

By  sect.  140^  the  verdict  of  the 
jury  and  the  sberifTs  judgment 
were  to  be  kept  as  a  record. 

By  sect.  5,  the  company  might 
take  land,  although  omitted  from 
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the  usual  parliamentary  schedule 
of  lands  required  hy  the  company, 
if  it  should  appear  to  two  magis- 
trates, in  case  of  a  dispute  about 
the  same,  and  be  certified  under 
their  hands,  that  such  omission 
proceeded  from  mistake. 

A  special  verdict  found  that  the 
premises  in  question  of  the  plaintiff 
consisted  of  a  house,  and  also  of  a 
yard  and  garden  occupied  there- 
with, and  included  in  tne  descrip- 
tion of  such  house,  and  that  two 
justices  certified  that  the  '<  house" 
had  been  omitted  from  the  parlia- 
mentary schedule  by  mistake. 

The  verdict  also  stated  that  the 
company  bad  given  the  plaintiff 
notice  to  treat;  that  he  did  not 
disclose  his  title  or  agree  for  the 
sale ;  that  the  company  thereupon 
issued  their  warrant  for  assessing 
the  amount  of  purchase-money 
to  be  paid  to  him,  and  gave  him 
due  notice  of  the  inquisition  ;  that 
the  inquisition  was  had,  before  the 
sheriff,  assessing  such  amount;  that 
the  sheriff  had  given  judgment  for 
the  same,  and  that  the  company 
had  paid  it  into  the  Bank  of  Eng- 
land to  the  plaintiff's  credit. 

The  certificate  of  justices,  the 
notices,  the  inquisition,  and  the 
warrant  which  was  annexed  to  the 
inquisition,  were  set  out. 

The  warrant  contained  no  recital 
of  anv  antecedent  fact,  but  pro- 
ceeded simply  *^  We,  &c.  do  by  this 
our  warrant,  pursuant  to  the  powers 
given  us  by  the  said  act,  &c.  com- 
mand you  the  sheriff  to  summon  a 
compensation  Jury,  &c." 

The  inquisition  in  like  manner 
contained  no  recital  of  any  antece- 
dent fact,  but  merely  stated  that 
the  compensation  jury  had  been 
returned  in  obedience  to  the  war- 
rant, and,  afler  stating  the  pur- 
chase-money awarded,  concluded 
by  stating  that  the  sheriff  gave 
judgment  for  the  same,  pursuant 
to  the  act. 


It  was  objected,  to  the  warrant 
and  inquisition,  that  they  did  not 
upon  the  face  of  them  state  suffi- 
cient facts  to  shew  jurisdiction, 
because  they  did  not  state  which 
of  the  cases  under  sect.  138  had 
arisen,  as  to  non-agreement  or 
otherwise,  to  justify  the  exercise 
of  the  company's  compulsory  power 
to  take  the  plaintiff's  land,  or  state 
the  certificate  of  justices. 

There  was  also  an  objection  to 
the  inquisition  separately,  that  it 
did  not  state  the  notice  of  inquisi- 
tion. 

Held,  1.  That  as  the  warrant  was 
annexed  to  the  inquisition,  they 
were  to  be  taken  as  one  entire  pro- 
ceeding, and  that  any  deficiency  in 
either  instrument  might  be  sup- 
plied by  reference  to  the  other,  and 
that,  as  it  appeared  from  the  war- 
rant that  it  had  been  issued,  and 
from  the  inquisition  that  judgment 
had  been  given  for  the  purchase- 
money,  pursuant  to  the  act,  the 
proceedings  themselves  afforded 
the  necessary  intendment,  that  a 
previous  agreement  for  the  pur- 
chase-money could  not  be  made. 

S.  With  regard  to  the  omission 
to  state  the  certificate,  that  the 
statement  was  unnecessary,  as  the 
effect  of  the  certificate  was  simply 
to  place  the  lands  omitted  from  the 
parliamentary  schedule  on  the  same 
footing  as  if  they  had  been  inserted 
therein. 

It  was  also  objected  to  the  cer- 
tificate, that  it  did  not  state  there 
had  been  any  **  dispute/'  so  as  to 
give  jurisdiction  to  the  certifying 
justices,  and  that  it  certified  as  to 
the  "  house"  only,  without  mention 
of  the  yard  and  garden. 

Held,  1.  That  the  application  to 
the  certifying  justices  of  itself 
shewed  there  had  been  a  dispute 
within  the  meaning  of  sect.  5. 

2,  That,  as  the  verdict  found  the 
yard  and  garden  had  been  occupied 
with  the  house,  as  parcel  thereof. 
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they  were  included  with  the  house 
in  the  certificate.  Taylor  v.  Clem" 
son.  346 

6.  Construction  of  way-leave  Clause  in 
Lease,  under  which  Railway  made. 

Case  by  a  reversioner  against  a  Rail- 
way Company  for  entering  and 
making  a  railway  on  his  land. 

Plea,  that,  before  the  reversion 
of  the  plaintiff,  the  dean  and  chap- 
ter of  Durham  were  seised  in  fee, 
and  by  indenture  between  them 
and  the  plaintiff  demised  to  the 
plaintiff  the  lands  in  question  for  a 
term  "  excepting  and  reserving  the 
mines  under  the  same,  with  power 
to  dig,  win  and  carry  away  the  said 
mines,  with  free  ingress,  egress  and 
regress,  way-leave  and  passage  to 
and  from  the  same,  or  to  or  from 
any  other  mines,  lands  and  grounds, 
on  foot  and  on  horseback,  and  with 
carts  and  all  manner  of  carriages, 
and  also  all  necessary  and  conve- 
nient passages,  conveniences,  pri- 
vileges and  powers  whatsoever,  for 
the  purposes  aforesaid,  and  parti- 
cularly of  laying,  making  and  grant- 
ing waggon  ways  in  and  over  the 
last  mentioned  premises  or  any  part 
thereof."  The  defendants  then 
justified  the  making  the  railway  as 
tlie  servants  of  the  dean  and  chap- 
ter, and  by  their  authority. 

Replication,  (admitting the  seisin 
in  fee  of  the  dean  and  chapter,  and 
the  demise  to  the  plaintiff,  and  that 
he  had  no  other  title  except  under 
such  demise)^  de  injuri4  &c.  Issue 
thereon. 

On  the  trial  it  appeared  that 
the  Railway  Company  had  made  a 
double  line  of  railway  on  the  plain- 
tiff's land,  under  a  deed  executed 
by  the  dean  and  chapter,  and  au- 
thorising the  Company  to  make 
such  a  railway  for  the  conyeyance 
of  passengers^  goods,  coals,  wares 
and  merchandize.  The  railway  was 
constructed  for  the  purpose  of  con- 


veying general  goods  and  passen- 
gers as  well  as  coals,  but  had  not 
been  actually  so  used,  and  the  rail- 
way was  not  more  than  was  neces- 
sary for  the  carriage  of  the  coals 
likely  to  be  sent  along  it  from  the 
country  with  which  it  communi- 
cated. 

The  judge  directed  the  jury  that, 
if  they  thought  the  railway  was 
made  for  other  purposes  as  weU  as 
for  the  carriage  of  coals,  the  plain- 
tiff was  entitled  to  their  verdict. 

Held,  1.  That,  if  the  railway 
was  such  a  railway  as  the  Com- 
pany, at  the  time  when  it  was  made, 
might  lawfully  make  for  the  pur- 
poses for  which,  when  made,  they 
might  lawfully  use  it,  the  plaintiff, 
as  reversioner,  had  no  ground  of 
complaint  by  reason  of  the  inten- 
tion of  the  Company  also  to  use 
the  railway  for  other  purposes  for 
which  they  bad  no  right  to  use  it, 
and  that  the  direction  of  the  judge 
was  wrong. 

2.  That  the  proper  construction 
of  the  exception  clause  in  the  in- 
denture of  demise  by  the  dean  and 
chapter  to  the  plaintiff  was,  that 
the  clause  gave  the  dean  and  chap- 
ter, not  a  general  power  of  making 
ways  and  granting  way-leaves  for 
all  purposes,  but  for  the  limited 
purpose  only  of  getting  the  ex- 
cepted minerals. 

That  the  right  possessed  by  the 
dean  and  chapter  under  the  clause 
as  lessors,  was  not  the  subject  of 
an  exception^  as  it  was  no  parcel 
of  the  thing  granted,  nor  of  a  re- 
servation, as  it  did  not  issue  out  of 
the  thing  granted,  but  that  it  was 
an  easement  newly  created  by  way 
of  grant  from  the  lessee,  and  that 
it  was  to  be  taken  that  the  lease 
was  executed  by  the  lessee,  al- 
though it  was  not  stattd  to  be  so. 

That  the  proper  question  for  the 
jury  was,  not  whether  the  railway 
was  made  for  other  purposes  as 
well  as  for  the  carriage  of  coals  and 
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mineraky  bot  whether  at  the  time 
when  the  road  was  made  it  had 
become  necessary  or  expedient  for 
the  Company  to  make  a  road  for 
the  purpose  of  getting  the  excepted 
minerals,  and  if  so,  whether  the 
road  actually  made  was  a  proper 
road  for  that  purpose,  assuming  it 
would  be  used  for  no  other  purpose. 
Durham  and  Sunderland  Railway 
Company  v.  Waiker.  326 

RATE. 
Poor  rate.    See  Poor  and  Railway 

COMPAKT. 

Church  rate.     See  Ecclesiastical 

Law,  2. 
Borough  rate,  what  is,  so  as  to  dis- 

auafify  a  burgess  for  non-payment. 

See  Borough,  1. 

County  Rate. 
On  a  question  of  liability  to  county 
rate  this  Court  will  not  decide  whe- 
ther a  charter  of  incorporation  to  a 
borough  is  valid.  See  Corpora- 
tion, 1. 

RATES  AND  TAXES. 

What   are    "  parliamentary.*'     See 
Bridok,  2. 

RATIONS  TENURE. 
See  Bridge,  2. 

RE-DEMISE. 

Covenant  to  allow  mortgagor  to  oc- 
cupy.   See  Mortgage. 

RENT-CHARGE. 

Replevin  for  stacks  and  trusses  of 
hay,  and  stacks  of  oats. 

Avowry,  that  a  third  person  was 
seised  of  die  premises  in  which  &c., 
and,  being  so  seised,  he  by  inden- 
ture granted  to  the  defendant  an 
annuity  or  rent-charge  to  becharged 

VOL.  II. — G.D. 


upon  and  issuing  and  taken  from 
the  premises,  and  that  in  case  it 
should  be  in  arrear,  that  it  might 
be  lawful  for  the  defendant  to  enter 
upon  the  premises  to  distrain,  in 
the  same  manner  as  the  law  directs 
in  case  of  rent  in  arrear. 

Heidi  on  general  demurrer  to 
the  avowry,  that  the  grantee  might, 
under  2  WilL  3,  c.  5,  and  4  Geo. 
2,  c.  28,  and  the  power  in  the  in- 
denture, take  the  oats  and  hay  in 
stacks  or  trusses,  as  a  landlord, 
under  a  distress  for  rent. 

Held  also,  on  objection  that  the 
defendant  could  not  distrain  upon 
the  goods  of  a  stranger,  or  of  one 
in  possession  under  a  subsisting 
demise  made  previous  to  the  grant 
of  the  rent  charge,  and  that,  for 
aught  that  appeared  in  the  avowry, 
the  goods  distrained  might  be  those 
of  a  stranger,  or  of  a  person  claim- 
ing under  a  previous  demise — 1, 
that  the  goods  of  a  stranger  were 
distrainable  for  such  a  rent-charge 
under  such  a  power ;  and  2,  though 
the  terms  in  the  avowry,  '*  seised 
of  the  premises,"  were  not  incon- 
sistent with  the  existence  of  a  sub- 
sisting lease,  since  the  possession 
of  the  lessee  would  be  that  of  the 
lessor,  so  that  the  lessor  might  be 
said  to  be  "  seised,"  notwithstand- 
ing the  lease,  yet  that  the  objection 
could  not  avail,  because,  if  the 
plaintiff  did  hold  under  a  lease 
made  prior  to  the  rent-charge,  he 
might  and  ought  to  have  pleaded 
that  fact.  Johnson  V.Faulkner.  184 

REPLEVIN. 

In  replevin  a  defendant  may  pay 
money  into  Court  as  to  a  part  of 
the  distress  and  avow  as  to  the 
residue.  Lambert  v.Hepworth.  112 

RESERVATION. 

Exception,    grant,   easement,   way- 
leave.   See  Railway  Company,  6. 
dM 
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RETURN. 
False  return,  action  for. 


See  Man- 


damus. 


REVERSION. 

The  lessor  of  a  term  of  years  created 
by  writing  not  under  seal^  contain- 
ing a  particular  contract  of  tenancy^ 
conveyed  the  freehold  to  the  plain- 
tiff. The  defendant^  the  tenant, 
afterwards  and  during  the  term 
paid  rent  to  the  plaintiff,  and 
otherwise  admitted  him  to  be  Iiis 
landlord,  on  the  terms  of  the  ori- 
ginal demise.  In  an  action  of  as- 
sumpsit in  which  the  plaintiff  de- 
clared as  on  an  original  demise  by 
him  to  the  defendant  on  tlie  terms 
on  which  the  defendant  first  be- 
came lessee,  the  defendant  tra- 
Tersed  that  he  held  of  the  plaintiff 
on  those  terms. 

Held,  though  the  term  of  years 
first  created  was  still  unexpired, 
that  there  was  on  this  issue  evi- 
dence for  the  jury  in  support  of 
the  demise  stated  in  the  declaration 
by  the  plaintiff,  and  that  on  their 
verdict  affirming  such  a  demise 
the  plaintiff  had  a  right  of  action 
for  the  non-observance  of  such 
particular  contract  of  tenancy. 

QuarCf  whether  the  plaintiffcould 
have  recovered  if  the  defendant 
had  pleadeil  non-assumpsit. 

The  defendant  had  formerly 
pleaded  non-assumpsit  as  well  as 
non-tenuit.  A  judge  at  chambers 
had  ordered  one  of  these  pleas  to 
be  struck  out,  giving  the  defend- 
ant the  election  to  retain  either  of 
them. 

Smbk^  both  pleas  ought  to  have 

.  been  allowed,  but  the  Court  re- 
fused on  that  ground  to  grant  a  new 
trial,  with  liberty  to  plead  de  novo, 
the  defendant  having  retained  non- 
tenuit  instead  of  the  other  plea, 
which  would  have  raised  the  in- 
tended defence.    Bridges  v.  Laois. 
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REVIEW,  COURT  OF. 

Jurisdiction  to  supersede  fiat.  See 
Plkadino,  10. 

ROAD. 
See  Railway  Company. 

ROLL. 

Judgment  roll  and  incipitur.     See 

Judgment. 
Suggestion  on  roll,  instead  of  scire 

facias.     See  Execution,  2. 

ROLLS,  MASTER  OF. 

Judicial  notice  by  Queen's  Bench 
that  he  is  a  juc^e  of  the  Court  of 
Chancery.    See  Habeas  Corpus. 

RULE. 

On  sheriff  to  return  ca.  sa.    See  Ca. 

Sa. 
Where    rule    discharged,  costs,    as 

against  a  person  not  party  to  the 

rule,  how  to  be  applied  for.     See 

Costs. 

SCIRE  FACIAS. 

To  impeach  grant  of  incorporation  to 
town.     See  Corporation,  1. 

To  get  execution  against  raemhers  of 
joint-stock  bank.  See  Exbcution ,  2. 

Second  ca.  sa.  without  scire  facias. 
See  Execution,  1. 

SEAL. 

Whether  lease  under  seal  for  more 
than  three  yean  mutt  be  signed. 
See  Frauds,  Statute  or. 

Seal  of  corporation  to  deed.  See 
Corporation,  d. 

SEA  SERVICE. 
Apprenticeship  to.    Spe  Poor,  d7. 

"SEISED.*' 
Meaning  of.    See  Rsnt-Charob. 
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SESSIONS. 

Where  an  order  of  justices  has  been 
quashed  on  appeal,  subject  to  a 
case,  and  this  Court  directs  the 
case  to  be  re-stated,  the  sessions 
have  no  jurisdiction  to  hear  evi- 
dence thereon,  or  to  confirm  or 
quash  the  order  without  a  notice 
by  one  of  the  parties  to  the  otiier, 
of  an  intention  to  proceed  at  such 
sessions,  which  notice  may  in  such 
a  case  be  given  by  the  respondents. 
Serving  a  copy  of  the  rule  of 
this  Court,  directing  the  case  to  be 
re-stated,  will  not  dispense  with 
such  service  of  a  notice.  Rfg,  v. 
Bamei.  2SS 

Grant  of  Quarter  Sessions.  See  Cor- 
poration, 1. 

See  Certiorari— Criminal  Law — 
Poor. 

SET-OFF. 

1.  The  general  rule  of  T.  T.,  1  Vict., 
that  a  defendant  need  not  plead 
payment  of  any  sums  for  which 
credit  has  been  given  him  in  the 
plaintifTs  particulars,  does  not  ap- 
ply to  set-off. 

2.  Evidence  of  an  asreement  to 
set  off  mutual  demands  does  not 
support  a  plea  of  payment.  RoW' 
land  V.  Blakesley.  734 

SHERIFF. 
Rule  to  return  ca.  sa.    See  Ca.  Sa. 

SHIPPING. 

See  also  Interrogatories. 

] .  Declaration  by  shipowners  against 
underwriter  of  a  time  policy  upon 
the  hull  and  stores,  alleged  that  on 
a  certain  voyage  certain  pigs  were 
shipped  on  board  the  vessel,  and 
that,  from  stress  of  weather,  it  be- 
came necessary,  for  the  preserva- 
tion of  the  vessel  and  her  cargo, 
to  throw  the  pigs  overboard,  by 
reason  whereof  the  plaintiffs,  in 
respect  of  their  interest  in  the  hull, 
had  to  pay  a  proportionable  part 


of  the  value  of  the  pigs,  and  sus* 
tained  a  general  average  loss. 

Plea :  that  the  pigs  so  thrown  over- 
board had  been  stowed  on  the  deck, 
by  reason  whereof  the  defendant 
was  not  liable  tocontribu  te  any  aver- 
age loss  sustained  by  th^ir  jettison. 
Replication :  that  at  the  time  of 
the  jettison  the  vessel  was  on  a 
voyage  between  Waterford  and  Lon- 
don, and  that  the  pigs  were  stowed 
on  deck  according  to  the  usaee  of 
the  shipping  trade  between  Water- 
ford  and  London. 

On  special  demurrer  to  the  re- 
plication, on  the  ground  that  it  did 
not  allege  that  the  defendant  had 
notice  of  the  custom,  held,  that  the 
plea  itself  was  bad,  as  the  mere 
fact  of  stowing  the  pigs  on  deck 
was  no  answer  to  the  action.  Mil" 
ward  V.  HiUtert.  142 

2.  Where  a  ship  was  chartered  by 
agreement  not  under  seal,  for  a  voy- 
age from  a  foreign  port  to  a  port  in 
England  to  load  at  the  foreign  port  a 
cargo,  and  deliver  the  same  on  being 
paid  a  specified  freight,  half  in  cash 
and  half  in  bills,  and  a  bill  of  lading 
was  signed  to  deliver  goods  to  the 
charterer  or  his  assigns,  he  or  they 
paying  freight  for  the  same  as  per 
charter-party:  Held,  that  an  ac- 
ceptance under  the  bill  of  lading  of 
the  goods  by  an  assignee  of  it  did 
not  raise  an  inference  in  law  of  a 
contract  by  him  to  pay  freight. 
Diet,  Notwithstanding  the  charter- 
party  such  acceptance  would  be 
evidence  to  a  jury  of  a  contract  to 

Say  freight.  Quare,  whether  in- 
ebitatus  assumpsit  for  freight  is 
the  proper  form  of  declaring  on 
such  an  implied  contract*  Sanders 
V.  VanuUer.  M4i 

SIGNATURE. 

Whether  lease  under  seal  for  more 
than  three  years  must  be  signed. 
See  Frauds — Statute  of. 

Signature  of  burgess  list  by  overseers. 
See  Borough,  2. 
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0/ attesting  Witnesi. 

A  person  who  could  neither  write 
nor  read  being  called  upon  to  at- 
test a  will,  bad  his  hand  guided, 
and  so  subscribed  his  name  to  the 
will : — Held,  that  the  will  was  pro- 
perly subscribed,  within  the  7  H^ill, 
4  and  1  Viet.  c.  26.  Harrison  v. 
Ehin.  769 

iSIMONY. 
See  Ecclesiastical  Law,  1. 

SLANDER. 
See  Defamation. 

SODOMY. 

Indictment  against  two  persons, 
charging  that  they,  being  persons 
of  wicked  and  unnatural  aisposi- 
tions,  did,  in  a  certain  open  and 
public  place,  unlawfully  meet  toge- 
ther with  the  intent  of  committing 
with  each  other,  openly,  lewdly 
and  indecently,  in  the  said  public 
place,  divers  nasty,  wicked,  filthy, 
lewd,  beastly,  unnatural  and  sodo- 
mitical  practices,  and  then  and 
there  unlawfully,  wickedly,  openly, 
lewdly  and  indecently,  did  commit 
with  each  other,  in  the  sight  and 
▼lew  of  divers  of  the  lie^e  sub- 
jects, &c.  in  the  said  public  place 
there  passing,  divers  such  prac- 
tices as  aforesaid,  to  the  great 
scandal  and  disgrace  of  mankind, 
in  contempt,  &c. :  Held  bad,  in 
arrest  of  judgment,  for  want  of 
certainty.    Reg.  v.  Rowed.       518 

STAMP. 

An  agreement  for  sale  of  a  bankrupt's 
property  by  his  assignees  is  ex- 
empted from  stamp  duty  by  6  Geo, 
4,  c.  16,  8.  98.    Flatker  Y.Stubbs. 

290 

As  to  pleading  insufficiency  of  stamp. 
See  Pleading,  S. 


STORES. 

Illegal  possession  of  naval  stores.  See 
Criminal  Law,  8. 

STRAW. 
Distress.     See  Rent-charge. 

SUBSCRIBING  WITNESS. 
To  will.     See  Signature. 

SUGGESTION. 

Where  scire  facias  necessary.     See 
Execution,  2. 

SUMMARY  PROCEEDINGS. 

Instead  of  suit.  See  Church  Rate 
— Friendly  Society — Tithes,  1. 

TAXES. 

What  are  '<  parliamentary  taxes " 
within  the  language  of  a  covenant 
in  lease.    See  Bridge,  2. 

TENANCY. 
See  Mortgage — Reversion. 

TENDER. 

Action  for  overcharge,  as  money  had 
and  received,  though  no  tender 
has  been  made  of  the  sum  due. 
See  Money  had  and  rbcsivbd,  1. 

THEATRE. 

Occupier  of  private  box  liable  to 
poor-rate.    See  Poor,  5. 

TIME. 

Computation  of.     See  Prescription. 
Averment  of.    See  Pleading,  1,  and 
Criminal  Law,  8. 

TIN. 

Lessee  of  tin-toll  liable  to  poor-rate. 
See  PooR«  4. 
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TITHES. 
Action  for  not  setting  out* 

1.  The  5  &  6  Wm.  4,  c.  74,  8.  1, 
which  enacts  that  no  proceeding 
shall  be  had  in  his  Majesty's  Courts 
"  for  or  in  respect  of  any  tithes  " 
under  the  yearly  value  of  10/.,  but 
that  all  complaints  touching  the 
same  shall  be  summarily  deter- 
mined by  justices  under  the  pro- 
visions of  former  statutes,  unless 
the  title  is  in  question,  takes  away 
the  right  of  action  to  recover  tre- 
ble Vfdue  for  not  setting  out  tithes 
of  such  yearly  value,  under  2  &  3 
Eda.  6,  c.  Id,  s.  1.  Peyton  v. 
Watwn.  750 

Tithe  for  Mak. 

2.  Milk  drawn  from  the  cow  by  hand 
and  given  to  the  calf  before  it  be- 
comes titheable  is  exempt  from 
tithe  as  well  as  milk  sucked  by  the 
calf.     Fisher  v.  BirrtU.  n5 

TOLL. 

Lessee  of  tin  toll  liable  to  poor-rate. 
See  Poor,  4. 

TOWN  COUNCIL. 

See  Borough. 

TOWNSHIP. 

Division  of  parish  into  townships  for 
the  more  effectual  relief  of  the 
poor.    See  Poor,  1. 

Consequences  of  such  division  upon 
the  place  of  settlement  of  the  poor 
of  the  parish.    See  Poor,  2. 

TREASURY,  LORDS  OF. 

Their  jurisdiction  in  cases  of  compen- 
sation for  borough  offices.  See 
Borough. 

TRESPASS. 

Measure  of  damages  In  trespass  for 
taking  coal*    See  Damages,  1. 

VOL.  II. — o.  D. 


TROVER. 

A  bailiff  seized  the  goods  of  the 
plaintiff  under  a  fi.  fa.  against  a 
third  person,  and  deposited  them 
in  an  out-building  of  an  inn,  with 
the  assent  of  the  innkeeper.  The 
innkeeper*s  wife  assisted  him  in 
the  management  of  his  business. 
On  a  demand  being  made  to  her 
to  deliver  up  the  goods,  she  said 
she  had  seen  the  attorney  of  the 
plaintiff  in  the  original  suit,  that 
he  had  told  her  not  to  bother  her- 
self about  them,  he  would  see  her 
harmless,  and  that  she  would  not 
give  them  up  : — Heldf  in  an  action 
of  trover  against  the  innkeeper  and 
his  wife,  in  which  was  alleged  a 
conversion  by  her  to  her  husband's 
use,  that  this  refusal  was  evidence 
of  a  conversion  by  her.  Catterai 
v.  Kent/on.  545 

TURNPIKE. 
See  Railway  Coupant,  2,  3. 

UNION. 

Election  of  guardians.    See  Poor,  3. 

UNITY  OF  POSSESSION. 

See  Prbscription,  1. 

VENIRE. 

A  bill  of  indictment,  venue  '*  Bo-, 
rough  of  Stamford,"  was  found  at 
the  quarter  sessions  of  that  bo- 
rough. The  indictment  stated  that 
the  defendant  /f .,  '*  of  the  parish 
of  M.,  in  the  county  of  Norihamp' 
ton,  and  within  the  borough  of 
Stamford,  constable,  on  &c.  at  the 
parish  aforesaid,  in  the  borough 
aforesaid,  did"  &c. 

The  defendants  removed  the  in- 
dictment by  certiorari;  a  venire 
was  awarded  into  Lincolnshire,  and 

^  the  defendant  was  found  guilty  at 
the  assises  for  that  county. 

The  borough  of  S.  is  partly  in 
Lincolnshire  and  pardy  in  North- 
3n 
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amptonshire.  The  offence  charged 
was  committed  in  that  part  of  the 
borough  which  is  in  Northampton- 
shire, within  five  hundred  yards  of 
the  Lincolnshire  boundary.  The 
borough  of  Stamford,  in  the  Sche- 
dules to  the  Boundary  and  Muni- 
cipal Corporation  Acts,  is  classed 
as  being  in  the  county  of  Lincoln. 
Held,  as  it  appeared  a  Lincoln- 
shire venire  had  been  awarded  to 
try  an  offence  laid  in  Northamp- 
tonshire, that  judgment  must  be 
arrested.     Reg.  v.  MitcheU.     %74t 

VENUE. 

The  plaintiff  having  brought  back 
the  venue  to  London  on  an  under- 
taking to  give  material  evidence 
therem,  gave  in  evidence  certain 
charters  from  the  Tower  of  Lon- 
don, but  gave  no  evidence  what- 
ever that  the  Tower,  or  that  part 
of  it  from  which  the  charters  were 
produced,  was  within  the  city. 
The  plaintiff  was  nonsuited  i—HeH 
that  the  judge  was  not  bound  to 
take  judicial  notice  of  the  boun- 
daries of  the  city  of  London,  and 
that  affidavits  were  inadmissible, 
on  a  motion  for  a  new  trial,  for  the 
purpose  of  shewing  that  the  Tower 
was,  in  point  of  fact,  within  the 
city.    Brune  v.  Thompson.        110 

VIDELICET. 

See  PtEADiNo,  1,  7. 


VISITING  JUSTICES. 

Their  right  to  appoint  chaplain  of 
County  Lunatic  Asylum.  See  Lu- 

NATIC. 

VISITOR. 

Jurisdiction  of.  See  Ecclesiastical 
Law^  1. 

VOLUNTARY  ASSIGNMENT. 
See  Insolvent,  I. 

WARRANT. 

Of  committal,  when  necessary  to  the 
legality  of  the  prisoner's  custody. 
See  Escape. 

WASTE. 

Competency  of  witness.  See  Evi- 
dence. 

WAY. 

Reservation,  exception,  grant,  ease- 
ment.   See  Railway,  6. 

WILL. 

Subscribing  witness  to.  See  Signa- 
ture. 

WITNESS. 
See  Evidence— Sign atubs. 
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